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HINDU AND MAHOMEDAN RELIGIOUS ENDOWMENTS— 
WAKES. 


We shall next proceed to consider the second question, “ What 
are the proper objects of a wakf?” 








All réligious and charitable purposes are the proper objects 
of a wakf. Professor Wilson accordingly says: “All works of 
religion, charity or public utility not condemned by the Mahomedan 
religion are proper objects of a wakf.” Where a wakf is directly 
for the worship of God it is for the affluent and the indjgent alike. 
Whore it is not directly for the worship of God it may be for the 
affuent and the indigent alike or for the poor exclusively. 


In Muzhurool Hug v. Puhraj Ditarey Moheputtur’ the High 
Coury (Kamp and Jackson, JJ.) holding that the terms of the 
deed in question in that case had all the characteristics of a valid 
efdowment under the Mahomedan Law observed: “ The primary 


. objects for which the J&nds are endowed and which are the objects 


which all Mahomedans have in view in endowing lands, are to _ 
suppost a mosque and to defray the expenses of the worship 
conducted in that mosque.” Mr. Wilson in his Digest of Anglo- 
Mahomedan Law’ has objection to this language and says these 
remarks must have been made through sheer inadvertence. The 
language might not be felicitous, but we have no doubt that the 


‘learned judges never meant to say that the objects mentioned by 


them exhaust the objects for which a valid wakf could be made. 





1, (1870), fo W. B. O. R. 285. 3, Page 272. 
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The support of amosque and the expenses in connection {here 


with are the primary objects of the deed in question and these are , 


the ebjects which’ all Mahomedans have in view. This does not. 


negative the existence of other objects. There is nothing incorrect 
in saying that the above are the objects which any pious Mahome- 
dan will have in view in endowing lands. Anyhow the mention 
of two objects in the case does not exclude other objects for which a 
wakf can be made. 


Then it is said by Mr. Amir Ali! that the Judges in Abdul 
Ganne Kasim v. Hussen Miya Rahimtula? enunciate a rather 
startling proposition that a wakf in order to be valid must ‘ be 
solely to the worship of God? No such proposition can be deduced 
from the judgment. The learned judges first proceed to consider 
the meaning of wakf. They then consider whether the term 
includes settlements on a person’s self and children. The conclu- 
sion they come to and state at p. 12 of the report is that “ the 
balance of authority is strongly in favour of the conclusfon that, to 
constitute a valid wakf, there must be a dedication of the property 
solely to the worship of God, or to religious or charitable purposes.” 
There is nothing startling in this. The judges do not intend to 
confine the objects of wakf as appertaining only to the worship of 
God. Consistently with the definition of wakfgiven by them already, 
they cannot have so intended. If Mr. Amir Ali should limit his 
observation to the view taken by the judges of family settlements, 
there might be some ground*for the same. He apparently 
does not intend more than that. But the following*pass&ge in 
his book shows that according to him the judges in the Bambay cgso 


exclude other objects from the category of wakf. “It is difficult, 
to understand the meaning of this.comprehensive dictum. If that ° 


view were correct, a wakf to an Imambara, to a Khankah, toa 
Dargah &c., would be invalidated.” It is needless to state that the 
passage already cited from the judgment of their Lordships shows 
that they never for a moment doubted the validity of,wakfs for 
Imambaras, &c. 





1. Tagore Law lectures, 1884, pp. 317 and 218. 


2. (1873), 10 B. H. 0. 7 at p. 12; see also Mahomed Hamidulla Khan v, Lot 
Hug, (1881), I. L. R., 6 0, 744 tg 
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l fho case of Luchmiput Singh v. Amir Alum} rightly under- 
- stands the decision in Abdul Ganne Kasim’s case®, Inthe Caltuttg 
caso the facts were that a settlor provided that the manager 
appointed by him in the deed should discharge the debts in the 
first place and that he should then apply the income arising out of 
remainder of the property towards certain religious’ uses (t. e, 
expenses of the masjid, the tombs of the holy personages of the 
settlor’s fumily, and the servants of the Astana, and the expenses 
for performing the urs and fatiha at the tombs) and the maintenance 
of the settlor’s male descendants. The High Court (Tottenham 
and Bose, JJ.) held that there was a good deal of controversy 
as to what was a valid wakf, that one theory was that no wakf was 
valid unless it was solely and wholly for pious and charitable 
purposes enduring all times, while the other theory was that what 
was practically a perpetual provision for the dedicator’s family, 
might be a valid wakf and that there was a valid wakf in this gase 
at any rate es regards the direction that the income should be 
applied for the religious uses. The judges observed that “ the 
Bombay High Court had by a Fall Bench in the above case decided 
that to constitute a valid wakf, there must be a dedication of pro- 
perty solely to the worship of God or to religious or cbgritable 
purposes.” They did not consider it necessary to decide whether 
the further direction in the settlement that the manager should 
maintain the future male descendants of the settlor could be legally 
carried out or was a valid wakf .° 


* 


e e j 

` As already observed there is a good deal of controversy among 
the M&homedan lawyers and in the earlier cases whether wakfe in 
fafor of the settlor or his family are valid. The decisions of the 
highest tribunal have settled this contention and it must now be 
taken that such wakfs are invalid. We do not propose to discuss 
the question as it does not properly arise within the scope of our 
present enquiry. c 


In Meér Mahomed Israil Khan v. Kashti Churn Ghose? 
O’Kmealy J. observed: “In judging of what is really meant by 
the words ‘religious’ or ‘charitable’ by a Mahomedan, we must 

© 








1, (1882), L L. R, ĝ 0.178. 8, (1892), L L. B., 19 0, 413. ° 
2, (1878), 10 -B, H. 0. 7. » 
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take the view which their law takes and not what is to be fana 
in tie English Dictionary.” It was, therefore, heldin this case ' 
that gifts in favor of the settlor’s family were valid wakfs. ‘Apart’ 
from the fact that the decisions of the highest tribunal have 
dissented from the view that such gifts can be wakfs, it is 
impossible to recognise the sweeping doctrine that the English 
Dictionary cannot be looked at for understanding the words. A 
religious purpose with reference to Mehomedanism is a purpose 
connected with the Mahomedan religion and although such pur- 
poses may not and will not exactly cover all the purposes connected 
with Christianity, yet the idea that is denoted by the word 
‘religious’ is essentially the idea that one will find in the English 
Dictionary. Of course in order to see what religious purposes 
are recognised as valid objects of a wakf, we must look to the 
Mahomedan Law. But the idea conveyed by the words “ charity” 
or “religion” cannot be different in different countries. 


But whatever this may be, in determining whether a dis- 
position of property made by a Mahomedan is or is not a valid 
wakf the intention of the wakif may be interpreted by reference 
to custom prevailing at the time the wakfis made. Thus it was 
held in Phulchand v. Akbar! that the expenses of Fatiha included 
under a local custom the distribution of alms and food to the 
poor though not under the Mahomedan Law and that, there- 
fore, under a wakf of property ; for the expenses of the Fatiha, 
the distribution of alms and food to the poor could be z validly made. 
The case of Kale-Loola Sahib v. Nusee-ruddin Sahib? is, there- 
fore, fistinguishable. There, property was dedicated for the up- 
keep of the settlor’s husband’s tomb, for the daily, monthly amd 
annual expenses of the said tomb, such as lighting, frankincense, 
flowers and salaries of Hafizes (1. e, repeaters of the Koran) and 
Daroodies (+. ¢., readers of benediction) and for thé Fatiha 
ceremonies of the settlor and her husband. The Madras High 
Court decided that these were not charitable Qurposes, and, 
therefore, there was no valid wakf according to the Mahomedan 
Law. We have referred to this case already when considering 
the extent of the applicability of the rules as to superstitious uses 


in India. l ° 
TEE E EE E 
„1. (1806), L L. R., 19 A. 211. 2, (1894), I, L. R., 18M. 201. 
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Í Trnsts of a religious character are mosques!, Musallas or 
prarer-gronnds?, Imambaras?, Dargas*, Khankahs’, cemeteries 
or Prave-yards®, Expenses in connection with the abové, sych 
as sepairs’, lighting®, reading prayers’, recitation of Koran”, 


l. Doyal Chund Mullick v. Syud Keramut Aly (1871), 16 W. R. O. R. 116; The 
Adwcate-General v. Sultan: Begum (1872), 9 B.E. C. 19; Rahumtulla Sahib v.Mahommed 
Akber Sahib (1875), 8 M. H. O. 68; Zafaryab Als v. BakAtawar Singh (1888), 1. L. R, 
5 A. 407; Jawahra v. Akbar Hussain (1884), I. L. B, 7 A. 178; Queen-Emogreas 
v. Ramean (1885), I. L. BR, 7 A. 461; Ataullah v. Asimuliah (1889), I. L. R, 12 A. 
494: Jangu v. Ahmadullah (1889), I. L. R., 18 A. 419; Huseni Begam v. The Collector 
of Moradabad (1897), I. L. R., 20 A. 46. . 

2. Doyal Ohund Mullick v. Syud Keramut Ali (1871), 16 W. B. C. R. 116. 

‘8. Delross Banoo Begum v. Ashgar Aly Khan (1875), 15 B. L. R., 167; S.C. 
23 W. R. 453; Zafaryab Alı v. Bakhtawar Singh (1883), L L. R, 5 A. 497; Huser 
Begun v. The Collector of Moradabad (1897), I. L. B., 20 A. 46. 

4. Fattoo Bibee v. Bhurrut Lall Bhukut (1868) 10 W. R. C. R. 399; Reasut Alı 
v LO. Abbott (1868), 12 W. B. C, R. 182; Khajah Ashruf Hossein v. Mussamut Hazare 
Begum (1872), 18 W. R. C. B. 869; Fakurudin Sahib v, Ackent Saheb (1880), I L. R.. 
2M. 197; Safaryad Ali v. Bakhtawar Bingh, supra (Takta, known by the name of 
Naaf Alt Shah); Lakehmandas Parasmam v. Ganpat Row Kristna (1884), I L. R., 
8 B 865; Piran v. Abdool Karim (1891), I. L. B., 19 O. 203; Mohiuddin v, Say:duddin 
(18), T. L. R., 20 0. 810 (takkia) 

5. Jiwan Dass Sahoo v. Shah Kubser-Ood-Deen (1841), 2 M. I. A, 890. In 
Bitoe Kunees Fatima Y. Bibee Saheba Jan (1867), 8 W. R. C. B. 318, it was held that 
the grant to the descendant of a Pir for the expenses of a Khank&h among others 
was nota wakf. But this was questioned in Saygd Mahomed Ali v, Sayad Gobar Ali 
(1881), I. L. RB, 8 B. 88 (95). The case in 2 Moore is not referred to in the former 
case, See algo Piran v, Abdool Karim (1891), I. L. B., 19 O. 203 and Mohiuddin v. 
Sapduddin (1898), I. L. R., 20 C, 810.. 

@ Zafpryab Ah v. Bakhtawar Singh (1888), I. L B, 5 A. 497; Muhammad 
Abiulla Khan v, Kallu (1899), I. L. R., 21 A. 187. 


e 7. Mushurool Huq v. Puhraj Ditarey Mohaputtur (1870), 18 W. R. C. R 285; 


and Muhammad Munawar Als v, Rasulan Bibi (1899), L L. R., 21 A. 339 (886), where, 
however, it was held that there was only a charge and that even this charge was inva- 
lid as the object was only to tie up the property in the family in the guise of a wakf. 

, & Mushurool Hug v. Puhraj Ditarey Mohaputtur supra, Lakshmandasa Parash- 
ran v. Ganpat Row Kristna (1884), I. L.R ,8 B. 885, Latifunnissa Bibi v. Naswun 
Bibi (1884), I. L. R., 11 C. 133; Kazi Hassan v. Bagun Balakrishna (189)), L. L. B., 24 
B. 170 (14). 

9, Nizamuddin Gulam v. Abdul Gafar (1888), I. L. R., 18 B. 264, 

10. Doyal Chund Mullick v. Sayud Keramut Ali (1871), 16 W. R, C. R. 116; 
Nisamuddin Gulam v Abdul Gafar supra; and Muhammad Munawar Aly v. Rasulan 
supra, for which see page 8, note (3). The judges also observed in the latter case 
that as the reciter of the Koran should transfer his spiritual benefit to the settlors, 
the game would be invalid in accordance with the decision in Kaleloola Sahib ‘vy. 
Nasesruddeen Sahib (1884), T. L. R, 18 M, 201. ° 


+ . 
* e e 


l. 


8 e THE MADRAS LAW JOURNAL. [ VOL? XIV, 


“worship', &c., are also religious purposes and trusts for alch 
expenses will be trusts for a religious purpose. Appropriation for 
the expenses of an annual ‘urs’ or religious assembly* or forthe 
expenses of the well-known Mahomedan festivals?, such as Eld‘, 
Bakrid’, Mohurrum$, &c., will also be a trust for a religious purpose. 
A grant of property to be used by Mahomedans as a place of meeting 
on the great festivals of religion’ is also a trust for a religious 
purpose. Gift to God’, Allah? or religion’? amounts to awokf 
and is a gift for religious purpose. In facta wakf is dedication 


of property to a deity as already mentioned 
| 
TRere are of course trusts of a secular character, ¢. e., purbly 


charitable trusts, and these are also wakfs. Chief among the 
charitable objects are appropriations for the benefit of the poor jor 
indigent. The application must be to objects not liable to become 
extinct, and as the poor are always with us, a gift for the benefit 
of the poor is a valid wakf“. The distribution of alms or of fobd 
to way-fairers'?, fakirs!’, travellers’?, or indigent persons’’, is 





1, Afushurool Hug v. Puhray Diterey Mohaputtur (1870), 18 W. B O. B. 235. l 
_ 2. Lakshimandass Parashram v. Ganpat Row Kristna (1884), I. L. B, 8 B. 365 ; 
Husens Begam v The Collector of Moradabad (1897), I. L. R., 20 A. 48; and Muhab- 
mad Munawar Als v. Rasulan Bibs (1899), I. L. R., 21, A 329, for which see page 8, 


note (8). .° 
8. Per Kemp, J., in Khajah Hossein Ali v. Shazadee Hasara Begum (1869), 12 W. 
R. C. R. 344; 8.0 4B L RAC Í. 86 l 
4, Latefunnisa Bilt v. Nasirun Bbi (1884), I. L. R., 11 0. 183, 
5. Ibid. : ° : 
8 Muhammad Munawar Ali v. Rasulan Bibi, supra, for which, however, see 
page 8, note (8). i : e è 
T. Per Kemp J., in Khajah Hossein Alı v. Shahsadee Hasara Begum (1869), 12 
W. R. C. R. 344; 58.C 4B L BR. A. C. J. 86; Doyal Ohund Mullick v. Sayud Keramet 
Als (1871), 16 W. R C. R, 116. 


8. Doyal Chund Mullick v. Syud Keramut Als (1871), 16 W R.C. R.1168. € 


9, Bikani Mia v Shuk Lal Poddar (1892), I. L R, 20 0. 116, where, however, 
thero was held only to be a charge. 


10. Shoojat Als v. Zameeroodden (1868), 6 W. R. O. R. 158; Phate Saheb "Bra 
v. Damodar Premji (1879), I. L. B., 8 B. 84 : 


ll. Khajah Hossein Als v. Shahsadee Hazara Begum (1889), 12 W R O. R. 344; 
= en ie C.J. 86, Muzhurool Hug v. Puhraj Ditatey Mohaputiur (870), 18 


12, Intifunnsesa Bibi v, Naxirun Bibi (1884), I. L, R., 11 C 88. 
13. Amrutlal Kalidas v. Shaik Hussain (1887), I. L. R., 11 B 492. 


14, Khajah Hossen Als v. Shahzsadee Hasara Begum, supra, Mushurool Huq 
V. Puhray Ditarey Mohaputiur, supra; Luttfunmspa Bibs v. Nasirun Bib, supra. 
5. Khajah Hossein Ali v. Shahzadee Hazara Begum, supra; Mushurool Hug 
V. Puhraj Detarey Mohaputtur, supra; and Am utlal Kaltdas Y. Shark Hitssein, supra ; 
Husens Begw v. The Collector of Moradabad (1897), I, L, B., 20 A. 46,. a 
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a dharitable object, and a gift of property for such a purpose will 
be a valid wakf. Caravensarais, choultries’, colleges, hogpitals, 
wells, acquedacts, roads, bridges, inns, &c., are other instances* of 
trusts of a secular character. A gift for charitable objects in Mecca 
is a charitable trust and is a valid wakf’. A gift of property so 
thatthe income might be utilized for educating puor scholars* 
or for scholarships in a college is a valid wakf. We are not con- 
cerned directly with the law as to trusts of asecular character ex- 
ceptin so far as it may throw light on the law relating to trusts 
of a religious character. 


> 


Wo pass now to the third and last question, viz., how cana 
wakf be validly and legally constituted? It has been settled by 
the decisions of the highest tribunal that there must be a dedica- 
tion of property to religious or charitable purposes+, that such 
dedication must be substantial’ and not illusory and that it will 
be illusory where the time when the gift of property in wakf is 
to take efféct is uncertain and remote (as the extinction of the 
descendants of the settlor). 


4 

Bub where the primary object of the settlor is the permanent 
application of the property to serve an unfailing purpose, the mere 

fact that provision is made for the maintenance of the settlor or of 
the members of his family will not vitiate the validity of the wakf. 
. As observed by Kemp, J., in Mushurool Hug v. Puhraj Ditarey 
a a E E 

1. Yhulary Hussa Saib v. Aje A -Tadallah Satb (1868), 4M. IL C. 44 
(where it was held that there was a gift subjeot to a trust); Doyal Chund Mullick 
v. Syud Kergnut Als (1871), 16 W. R. O. R. 116 (where the directiow was that 
charitable doles should be given at the time of the great festivals of the Mahomedan 

ereligion). 

2, Fatma Bibi v. Ariff Ismasljee Bham (1881), 9 C. L. R. 66. 

3. Mushurool Hug v. Puhraj Dstarey Mohaptatar (1870), 13 W. R. O. R. 285; 
Bshans Mia v. Shuk Lal Poddar (1892), I. L. R., 20 C. 116 (where ib was held to be 
a charge only). f 

4, Mahomed Ahsanulla Chowdhry v. Amarchand Kundu (1889), I. L. R., 17 ©. 
498; 8. 0.47 I. A. 28. 


e & Mahomed Ahsanulla Chowdhry v. Amarchand Kundu supra; Abdul Gafur 
v. Nesamudin (1892), I. L. B., 17 B, 1: 8. 0.0. B., 19 I, A. 170. 


© 6. Abdul Fata Mahomed v. Rasamaya Dhur Chowdhry (1894), I. L. R., 22 C. 619; 
8. C. L. B., 22 I. A. Y6, affirming Rasamaya Dhur Ohowdhry v. Abul Fata Mabomed 
(1891), I. L, R. 18 Q. 899, . +: 
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Mohaputturi: “The mere charge upc 
of certain items, which must in the cour: 
(the italics are ours) being confined to on 
purposes and which, after they lapse, w 
intact for the original purposes for which 
does not render the endowment invali 
Law.” Mr. Wilson doubts, and very 
learned Judge was right in the particu 
charges would necessarily lapse in cou 
doubts may be entertained as to the 

doctrine in the particular case, there c 
correctness of the principle laid down by 
remarks of the learned Judge are quo 
Judicial Committee in Mahomed Ahsa 
chand Kundu’. It is, however, not n 
should necessarily cease, for it has been 
mittes in Abul Fata Mahomed Ishak v. E 
that in ordor to establish a valid wakf 
dedication of the property to charitable 

where that was the case provision for | 
of the income of the appropriated prop 
with a wakf. 


_ But although there must be a dedice 
or charitable uses, there may be a tempc 
tion of the whole of the benefits tho 
appropriator. If the intermediate applic 
appropriator’s family is not merely temp 
nent so long as that family should conti 
dedication of the property to religiou 
therefore, uo valid wakf.4 Of cours 
interposition, but the gift is immediately 


1, (1870), 18 W. E. O. R. 288. 

2. (1889), I. L. R., 17 0. 408:8.0.L.B.171 
v. Jumna Bibi, (1880), I. L. B., 18 A. 261 and De 
IL L. R., 14 A. 875. 

8. (1884), I. L. B., 223 C. 619: 8. O. L. B. 221 
Munawar Ali v, Rasulan Bibs (1899), I. L. B., 2i. 
the ground that even the charge was negatived as tl 
sndethere was no enforceable direction that the inec 
able uses. 
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uses, there may be a direction that the surplus after the expendi- 
ture incurred for religious or charitable uses should go over for 
` ` tho maintenance of the Mutwalli and his family or the settlor and 
his family. It is the recognition of these principles that have led 
us to state on a former occasion that dedication is of four kinds. 


But although there may be such interposition, yet the gift of 
property for wakf must not be made to depend on a contingency 
i. e., the dedication should not depend on a contingency, but the 
appropriation must be at once complete and not suspended on any- 
thing’. Thus, the interposition of an intermediate estate limited 
in duration will not invalidate the wakf, provided there is an out- 
and-out appropriation at the time of the deed?. The interposition 
of a life-estate may not be such a remote coutingency within the 
meaning of the above rule, but as life-estates are unknown to 
Mahomedan Law?, a gift of property to A for life with remainder 
to religious or charitable uses will not be valid. The prior estate 
according to the Mahomedan Law iss gift with a condition and 
the donee takes the estate absolutely irrespective of the condition* 
and the subsequent estate will have no operation and is void. 
Where the gift for lifeis by way of devise and the devisee for life 
is one of the heirs of the testator, the bequest for life is’ void alto- 
gether by want of the consent of the heirs and is not even good for 
one-third of the net assets of the testator, and the subsequent 

e = ostato in favor of religious or charitable purposes is not accelerated 

Leg Pathyhutts v. Avathalakuttt (1889), J. L. R., 18 M. 66 followed ‘in Rasamaya 

* Dhur Chowdhurt v. Abul Futah Mahomed Ishak (1891), I. L. R., 18 0. 399. The case of 
Syed Bibs v. Mughal Jan (1902), I. L. Be, 24 A. 28 which holds that in the,Shiah Law 

e 8 wakf should not be made contingent upon a future event which may, however, 

* be certain (such as one month or the time of registration in Bailie Vol. IL, p. 218 
being based upon Agha Als Khan v. Attaf Husan Khan (1892), I. L RB, 14 A, 429 


must be „treated to have been overruled by the decision of the Privy Council in 
Bagar Ali Khan v. Anjuman Ara Begum (1908), L L. B., 26 A. 286: 8. C. L. B. 301, A. 


2, Mussumat Hamecda v. Budlan (1871) 17 W.R. O. R. 525; Chekkonekutts 
v. Ahmed (1886), I. L. R., 10 M. 196; Abdul Gafur v. Nisamudin (1892), I. L, B., 17 
B., : B. Cè L, R. 19 I. A. 178. 


° 8. Suleman Kadr v. Dorab Ali Khan (1881), L L. R, 8C. lat p.7 (P.0.); 
Nizamudin Qulam v. Abdul Gafur (1888), I. L. B., 18 B. 264 at p. 275 approved by the 
Wrivy Counoil in Abdul Gafur v. Nizamuden supra. 

4, AmeeroorBesa v. Abedoonissa (1875), L. R., 2 I. A. 87; Ranee Khujooroonisea 
v. Roushun Jehan (1876), L. R, 3 L A. 291:8. 0.1. L. R, 2 C. 184. 7 
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but is void a 
that he has dedicated iie property in wakf, but that the same is to 


take effect after his death thereis in effect a testamentary disposi- ; 


tion and operation may be given toit as suchì. Where, however, 
the settlor after dedicating the property to pious and charitable 
uses tn presents provides that a part of the income is to be spent 
for his own maintenance, effect may be given to both provisions, 


Upon a similar principle a provision in a deed that the settlor 
is at liberty or has the option to revoke the wakf at any time he 
pleases?, or that the settlor may sell the wakf property and utilise 
the sale proceeds to his own personal use* invalidates or negatives 
the wakf. 


In order that there may be a valid appropriation it is not 
necessary to use theterm wakf*. The appropriation may be made 


ere ra an instrument the settlor De 


either by act inter vivos or by will. In the caseof bequest and ' 


deathbed gifts the wakfis not valid beyond a third of the net assets 
unless the heirs consents. It was held by a Full Bench of the 
Allahabad High Court? that in the case of Shiah Law a wakf 
could not be constituted by a will as it was said that accatding to 
Shiah Law an appropriation was nots unilateral disposition of 
property as in the Sunni Law buta contract. Mahmood, J., deli- 
vered a lengthy judgmenf in this case referring to various texts as 

1. Per Wilen, J. in Fatima Bibi v. Arif Iemailjee Bham (1881), 9 O. L. R., 
66 at p.74. The contrary opinion of Wests J.,in Fatmabibi v. The Advocate-General 
of Bombay (1881), I. L. R., 6 B. 43 (the deaision iteelf having been disapproved by the 


Privy Council on other points) would only be explicable upon the ground that the 
primary objpote of the settlor were the trusta for chanty and that the application for 


the intermediate purposes was not the testabor’s immediate object and that this would 
make a difference in principle. x 


2. Baillie Vol Ip. 595. See the conflicting doctrines stated in the Hedaya 
Vol. LL, Book XV, p. 287. Mushurool Hug v. Puhraj Ditarey Mohaputtur (1870), 18 W. 
B. O. R.‘285 (where it is, however, not so stated in express language). Soe Fatma 
Bibi v. The Advocate-General of Bombay (1881), I. L. B., 6 B. 42. 

3. Fatma Bibi v. The Advocate-General of Bombay supra; Pathubuttt v. 
` Avathalakutti (1889), I. L. R., 18 M. 66. ? 

4, Fatma Bibi v. The Advocate-General of Bombay supra. a 

6. 18M. L.J. pp. 65 and 66. 

6.. Baboo Jan v. Mahomed Nooroot Hug (1868), 10 W. B. C. R., 875; Fatma Bibi 
y. Ariff Ismaljee Bham (1881), 9 ©: L. R., 66. 


7. Agha Ali Khan v, Altaf Hasan Khan (1892), I. L. B., 14 A. 439. In Murtarai 
se a Tumm Bibi (1890), I. L. R., 18 A, 261 (268) the question Was raised but not 
eoi 
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establishing the above position and further held that in the Shiah 
Law technical expressions and change of possessjon were necessary 
. to cohstitute a valid wakf. This ruling of the Allahabad High 
Court has been, however, overruled by the recent decision of the 
Privy Council in the case of Baker Als 
Begam'. After this authoritative pron 







which the Mahomedans may have possessed before but to confer a 
power which the Mahomedans may exerciso at “es 
d 


POLL 
The appropriation becomes complete when there is æ dedication. Í 


In order that there should be a dedication, itis not necessary that 
any set form of words should be used. There must, however, be 
words declaratory of the appropriation or something from which 
the same may be inferred’. It is sufficient if it appears, that the 
appropriator has stated verbally or in-writing that he has made 
the property wakf to Almighty God. We have already considered 
the quéstion whether possession is necessary to complete an 
appropriation otherwise valid®. We may here observe*that so far 
as wills are concerned the doctrine of Mahmood, J., that in the 
Shiah Law a bequest of property in wakf is not valid unless 
there is a transfer of possession having now been exploded by the 
Privy Council} it must now be taken to be settled that a bequest 
of property in wakfis complete and will take effect on the death of 
the testatpr although there is no change of possession during the 
_ testator’s life-time. It has been held by the Allahabad High Court, 
. > that in the case of Sunni Law it is essential to the validity of 
wakf created by deed inter vivos that the wakf should actual- 
ly divest himself of the possession of property*. The better 


1, (1908), I. L. R., 86 A. 286 : B. O. L. R. 30 I. A. 94 
2, Doydl Chund Mullick v. Syud Keramut Als (1871), 16 W. B. O. B., 116, 
3. 18M. L. J., p. 240. 


4. Mahomed Agis-ud-din v. The Legal Remembrancer of Government (1893), 
L. R., 15 A. 821, “Boe also Mogulsha v, Mahomed Sahib (1887), I. L. R11 B. 617 
(which, however, states the rule only as regards ordinary gifts). Murtarai Bibi v, ` 
Jamna Bibi (1890, I. L. B., 13 A. 261 (268). i 
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view seems, however, to be that where there is a registered 
deed and a real dedication there is a transfer of property and that 
change of possession may only have an evidentiary value as rdgards. . 
the factum of real dedication’. The Shiah Law is also stated to 
be similar to the Sunni Law in this respect?. But the Shafei Law is 
more reasonable. It is stated in the Hedaya’ that according to 
the Shafei school an appropriation is complete from the moment of 
the declaration by the appropriator and that it is not necessary 
that there should be an actual change of possession from the 
appropriator. 

“Much discussion is to be found in the books as to the time 
when the appropriation is complete in particular cases. In the Heda- 
yat it is stated that according to Haneefs and Mahomed that 
in the case of a mosque the proprietary right of the builder is not 
extinguished until the people in general ora single person say their 
or his prayers in it +. e., performance of the prayer is a condition 
and that then all proprietary rights are extinguished and the pro- 
perty becomes divine property. But according to Aboo Yoosaf® 
the founder’s right of property is destroyed immediately on his 
saying : “I constitute this a mosque.” In case of reseryoirs for 
public use, caravanserais for travellers or burial grounds there is a 
greater difference of opinion. According to Haneefa the appro- 
priation in these cases "is complete when there is a magisterial 
decree or when the appropriation is by a testamentary disposition. 
According to Mahomed the proprietor’s right is extinguished as ° ° 
soon as people drink water out of the reservoir, or enter the 
caravenserai or interment take place in the burial ground. Ac- 
cording $o Aboo Yoosaf the extinguishment takes placè with the 
declaration in favor of the appropriation’. ° 


° 

1. See per Mahoomood, J., in Jawahra v. Akbar Husain (1884), I. L. B., 7 A, 178, 
where he says that the intention must be declared by some specific act. Š 

2. Baillie Vol. II, pp. 218 and 219 and Murtazai Bibi v. Jumna Bits (1890), I 
L. R., 13 A. 261. 

8. Vol. II, Book XV, p. 232. 

4, Vol. II, Book XV, p. 239, impliedly followed in Jangu v. Amarai (1889), 
L L. B., 13 A. 419. See per Mahoomood, J.; in Jawahra v, Akbar Husain (1884f, L L. R., 
7 A. 178 (182). See Baillie, Vol. I, p. 615. 

5. Impliedly followed in Doyal Ohund Mullick v. Syed Keramut Als asry, 
16 W. R. ©. R. 116. 

6. Hed. Vol. II, Book XV, p. 240. See also an Vol. I, p, 620, 

¢ mechs ah 
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: NOTES OF INDIAN CASES. 


Surendra Nath Sarma v. Rai Mohan Dag.—I. L. R., 30 C. 
690 :—The decision in this case appears to proceed upon the 
rulings passed under the old Criminal Procedure Code. Where 
a Magistrate directs the restoration of property in respect of which 
no offence has been found to have been committed to the person in 
whose possession the property was found their Lordships hold 
that it is not an order under S. 517 of Act V of 1898. Under the 
amended Code of Criminal Procedure it is not necessary to the 
exercise of jurisdiction under 8. 517 that an offence should have 
been committed with respect to the property. The Court can make 
an order for the disposal of any property or document produced 
before it or in its custody, or regarding which any offence appears 
to have been committed or which has been used for the commission 
of any offewce. It is sufficient if the property had been produced 
before the Court or in its custody. ‘lhe Magistrate in this case 
appears to have passed a provisional order delivering the property 
to the petitioner on his giving security. It might be inferred from 
this that the property was produced in the Court or in itg custody. 
If this inference is correct, the decision would be erroneous. 


Balabux v. Rukhmabai—I. L. R., 80 O. 725 :—This is an 

* » important decision affecting the rights of members of a joint 
Hindu family, The Judicial Committee observes that there is no 
presumption that when one co-parcener separates from the others 
tha latter» remain united. Where it is clearly proved as for 
e«nstance, by an instrument of partition that one member of the 
family alone has separated from the rest, it is not very clear 
whether their Lordships of the Judicial Committee intend to lay 
down that the other members must be presumed to have also 
divided. Where the question of partition among the members of 
a family iseinvolved in obscurity but the members of the family 
have been living separately, there will be apresumption of parti- 
tjon. And,if so far as one of the members is concerned, it is 
clearly established that he has become divided, but the evidence 
with regard to the others is not clear, there may be a presumption 
that they have ealso become divided. But if by an instrument of 
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partition one member of the family alone separates and nothing is 
said in this instr ument about the remaining members, what is the 
presumption to be applied ? As pointed out in Mr. Justice Bhash-. 
yam Aiyangar’s judgment in Sudarsanam Maistri v. Narasimhulu 
Marstri, I. L. R., 25 M. 149 and 157, cited in the’ Privy Council 
case the remaining members of the undivided family continue 
according to the usage and custom in this Presidency as an un- 
divided family in its normal state and not as members who after 
partition have become re-united. The observation of their Lord- 
ships that an agreement amongst the remaining members of the 
joint family to remain united must be proved like any other 
fact seems to suggest that there is a presumption that the 
other members also have become divided at least in interest. If 
this was intended to be laid down, itis a serious change in the 
law governing the relations of the members of the joint family. 
The language of their Lordships, however, is not free from doubt. 
Two other points laid down in the case are that a re-union can 
take place only between persons who are parties to the original 
partition and an agreement to re-unite cannot be made on behalf of 
a minor during his minority. 





SUMMARY OF RECENT CASES. 


aa i 1 : 
Elliot v. Orntchley [1903], 2 K. B. 476. 


Contract— Performance becoming impossible by accident—Misfor- 
tune beyond control—Giving of cheque—Payment stoppal— 
Right to recover. n 


Where the performance of a contract without fault on either 
side becomes impossible by the destruction of premises, or by 
reason of the postponement of the coronation owing to the sudden 
illness of the King-Wmperor that is a misfortune equally affecting 
both parties, excusing both from further performance of the 
contract but giving a cause of action to neither. 


Hach party rests in the position in which he was found when 
the event occurred, unless there is something in the terms of the 
contract which gives a special right to either party. 
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Where a cheque is given and payment is stopped, the debt for 
which the cheque is given remains in such a case as though there 
- has been no cheque and the party to whom it is sent is remitted tô 
his original position. 


The loss of freight owing to non-performance of a voyage is 
quite different from the case of a contract being rendered impossible 
of performance by the occurrence of an unexpected event. 


Where the plaintiff, a refreshment contractor, agreed with the 
defendants to supply at a certain rate refreshments on a steamer 
hired by the defendants for the purpose of taking the “ Navy 
League” members to the naval review on the occasion of the King’s 
coronation and the defendants who were bound to pay £300 on 
account of refreshments on the Monday previous to the review day 
issued a cheque for £3800, gave directions to their banker to 
stop payment on the coronation being postponed and the review 
cancelled g to the sudden illness of the king : 


Held in a suit by the plaintifs against the defendants for 
recovery'of £ 800 that the plaintif was remitted to the original 
cause of auction t. e., the contract and that the performance of 
the contract having become impossible by reason of an unforeseen 
event the plaintiff was not entitled to recever. 





a v. Hawtrey H 903], 2 K. B. 487. 


@ 
Lease, sale oD of nendor—Onerous covenants—Means of 


° knowledge. : 


* In the case of asale of a lease the burden is laid upon the 


vendor as in the case of other vendors of making out his title (but 
not the free holder’s title). 


Whether the sale be by private contract or public auction, it is 
the duty of the vendor to disclose the existence of onerous and 
unusual ‘covenants contained ina lease of leasehold property sold 
or at least to afford the purchaser an opportunity of inspecting 
the leases. 

° Prima facie, the contract must be taken to be one for the sale 
of a lease containing only usual covenants ; and if there are unpsual 


wv” . . 
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and onerons covenants it is the duty of the vendor who knéws of 
their. existence to.give information to the purchaser of the fact. 


The vendor discharges his duty by telling the vendes directly ` 


of the existénce of the covenants or by shewing that the purchaser 
actually knew of them or that such means of knowledge had been 
afforded to him under such circumstances that as a reasonable man, 
he may be inferred to have known of their existence. 





Corporation of Sheffield v. Barclay [1908], 2 K. B. 580. 


Conéracst of indemnity—Forged transfer of Stock—Person Inno- 
cently presenting not liable to recoup corporation for loss— 

Implied contract. 

A distinction must be drawn between cases where œ request is 
made to one who has no duty in the matter independently of the 
request, and cases where the request is made to one who has a 
duty in the matter independently of the request. In the former 
case, where that which is requested to be done does rot appear to 
be illegal, and an act is done in accordance with the request, the 
implication of a contract of indemnity by the person’ making the 
request will generally be made. In the latter case, gomething 
more than a mere request will be required to raise the contract of 
indemnity. . 

Where & corporation had a statutory duty to accept or reject 
a certificate and to send or refuse a new certificate, no contract of. 
indemnity is raised against the person who presents the anion: 


If the transfer should be found’ to be not gonuine but the 
person who presented the same before the corporation*believed it 
to be genuine and the corporation were compelled to make good 
the loss to the original holder by purchasing other stock for him, 
the person who so presented the transfer would not be compelled 
to make good such loss to the corporation. 

Per Romer, L. J.—Semblé, if the corporation should discover 
the forgery in good time and before the position of thé person who 
applied for the transfer was altered, the corporation fight be 
entitled to bring an action against such person, to recover the 
certificate issued to him and to establish their right to remove his 
name from the register, ? 


A warranty is distinct from a contract of indemnity. 
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Giblan v. National Amalgamated Labourers’ Union of Great 
Britain and Ireland [1908], 2 K. B. 600. 
. . Tori Inducing breach of contract—Combination—Conspiracy. š 

A combination of two or more persons, without, justification 
to injure a workman by inducing employers not to employ him or 
continue to employ him is, if it results in damage to him, action- 
able. 

Quinn v. Leather?! referred to. 

The only difficulty is in ascertaining what is a “ justification” 
in particular cases. 

Two or more persons (or the officers of a Trade Union) ‘who, 
by virtue of their position, have special power to carry out 
their design are not justified in combining to prevent, and in fact 
preventing, a workman who is or has been a member of the Union 
from obtaining any employment in his trade or calling, to his injury, 
although their object is merely to compel the workman to pay a debt 
due from him to the Union. i 

In such a case the Union will also be lable for the acts-of its 
officers if such acts are done in the service for, and the bencfit of 
the uniqn. 

Barwick v. English Joint Stock Bank? referred to. 

Per Romer, L. J.—If a single person having by vistno of his 
position or influence power to carry out his design sets himself to 
the task of preventing and succeeds in preventing a man from 
obtaining or holding employment in his calling, to his injury, by 
reason of threats to or special influence upon the man’s employers, 
or would-be employers, and the design is to carry out some spite 
against tite man or has for its object the compelling hint to pay a 

edebt or any similar object not justifying the acts against the man, 
such person is liable to the man for the damage conseqnently 
suffered, 





Andrews v. Ramsay and Co. [1903], 2 K. B. 635. 
Principal and Agent—Secret profit—Right to retain commission, 
Am agent for the sale of property receiving a secret profit 
from the purchaser acts dishonestly and mnst not only account for 
such profit to his principal but is not entitled to any commission 
wom his principal. E 





1. [1901] A. C. 495. 2, L. Ra, 2 Ex. 359, 
* 3 » e s 
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Herne Bay Steam Boat Company v. Hutton [1903], . 
2 K. B. 683. 


Céntract of hiving—Ship—Naval Review—Failure of consider- + + 
atton—Inabslety of hirer, 

A contract between the plaintiff and the defendant that the 
plaintiff's steamship should be at the disposal of the defendant on 
a certain date to take passengers for the purpose of witnessing the 
naval review at Spithead and going round the fleet is not a mere 
licence to the defendant to use a ship for the purpose of seeing the 
naval review,.&c. It is a contract for the, hiring of a ship by the 
defendant for a certain voyage though for a special object which, 
however, is a matter concerning only the hirer and not the owner 
of = ship. 


`” The happening of the naval review is not the foundation of 
the contract. 


Ifa person has ongaged a brake to take himself and a party 
to a certain place to see the races there but for some reason or ` 
other, such as the spread of an infectious disease, the races are 
postponed, he will not be relieved of his bargain, . 


Wherp the defendant has refused to perform his part of the 
contract, the plaintiffs claim ig one not for the hire but for 
damages for breach of contract. 


Krell v. Henry [1903], 2K. B. 740. e è- 


Contract —Implied condition—Coronation Procession—Impossibility 
of Performance—Parol evidence. 


Where, from the nature of the contract, it appears that the ` 
parties must from the beginning have known that it could not be 
fulfilled unless, when the’ time for the fulfilment of the contract 
arrived, some particular specified thing continued to exist, so that 
when entering iato the contract they must have contemplated such 
continued existence as the foundation of what was to be done, and 
there is no express or implied warranty that the thing shall exist, 
the contract is not to be considered a poritive contract, but as 
_ subject to an implied condition that the parties shall be excused 
in case, before breach, performance ' becomes impossible from the 
perishthg of the thing without default of the contractor. 

9 . Gene, 
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» Taylor v. Caldwell referred ‘to. 


« The above is the principle of the Roman:Civil Law and the 
English Law applies the principle, not only to cases where the per- 
formance of the contract becomes impossible by the cessation ot the 
existence of the thing which is the subject-matter of the contract, 
but also to cases where the event which renders the contract in- 
capable of performance is the cessation or non-existence of an 
express Condition or state of things, going to.the root of the 
contract and essential to its performance. 


The principle of the Civil Law as introduced into the English 
Law is not limited to vases m which the event causing the impossi- 
bility of performance is the destruction or nou-existence of some 
thing which is the subject-matter of the contract or of some 
condition or state of things expressly specified as a condition of the 


coutract. 


It must be first ascertained, not necesserily from the terms 
of the contract, but, if required, from necessary inferences, drawn 
from syrrounding circamstances recognised by both the contracting 
parties, what the substance of the contract is, and then it must be 
sven whether that substantial contract needs for its fourtdation the 
assumption of the existence of a partioular state of things. If it 
does, this will limit the operation of the general words, and in such 
cases if the contract becomes impossible of performance by reason 
of the non-existence of the state of things assumed by both the 
contracting parties as the foundation of the contract, there can bo 
mo breach of the contract. ° 


Where rooms are offered and taken for a certain sum. by reason 
of their peculiar suitability from the position of the rooms for a 
view df the coronation procession, the view of the coronation pro- 
cession is the foundation of the contract. 


The non-happening of the procession would be an event of 
such a character that it could not reasonably be supposed to havo 
“been in the contemplation of the contracting parties when the con- 


iract was made; and both parties would be discharged if the event 
did not happen. . l 


1. -3-B. and 8., 826. e 
on™ . , è 
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Where both parties expected the happening of an event, ag the 
necessary foundation of a contract, it should not be said that either 
party should have anticipated its non-happening and provided for | 
such contingency. 


Parol evidence as to the surrounding fact and knowledge in 
the parties of those facts is admissible to show the subject of the 
contract in order that it may be ascertained whether the contract 
is subject to an implied condition. 





Civil Service Co-Operative Society v. General Steam Navigation 
Oompany [1903], 2 K. B. 756. 


Contract—Impossibilety of per formance—Discharge—Money pre- 
viously paid—Hight to recover—Costs. 


The fact that a contract becomes impossible of performance 
and the parties thereto are excused froin further per formance of 
the same will not entitle a party who has paid money payable 
under the contract to recover it back. Where money has become 
due and has been paid under the contract, the party who has paid 
if cannot recover it back because the further performance of the 
contract hgs become impossible. 


Blakeley v. Muller! followed. 


Where a judge of first instance in decreeing for the defendant 
directed that each party should bear his own costs, but there 
were no materials upon which the judge could exercise his deie 
tion, the Appellate Conrt has power to entertain an appbal as to 
costs and reverse the decision of the judge of the first instance., 





- Glamorgan Ooal Company v. South Wales Miners’ Federation 
(1908), 2 K. B. 54o. 
Tori—Procuring breach of contract—Justification. 


A. violation of a legal right committed knowingly is a chuse of 
action, and it.is a violation of a legal right to interfere with contrac- 
tual relations-recognised by law if there be no sufficient ia 
- tion for the interference. 

‘ 1. [1908], 2 K. B. 760 (n). 
s . kunan S 
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a 
The circumstances which will-constitute sufficient justification 
cannot be satisfactorily defined but must be left to be determined 
.in eacl? case, : 


Per Vaughan Williams, L. J. :— 


The action for procuring a breach of contract isan action 
for wrongfully interfering in the contractual relations of other 
persons. 


A combination to interfere with the civil right of another, 
whether it be his right to full freedom in the disposal of his own 
labour or of his own capital or any other right of citizenship, is "an 
unlawful combination, because such interference, if carried into 
effect, is an actionable wrong, and it is this fact, and not any mere 
malicious motive, which constitutes the combination a conspiracy. 
This prima facie vrrongful interference may be negatived by shew- 
ing that the exercise of thedefendant’s own rights involved the 
interference complained of, which interferenca is merely the exercise 
of the right of a man to interfere in a matter in which ho is jointly 
interested with others, and such interference gives no cause of 
action. Ib such a case there will be intentional procurement of 
a violation of individual rights, contractual or otherwise, but jast 
cause for it, as being done for the maintenance of the equal civil 
rights of the detendants. : 


- Where persons only advised a breach of contract in pursuance 
ofa duty they owed to the petsons to whom they gave advice, 
there is £ sufficient justification for their action. 


‘Per Romer, L. J.:—In analyzing or considering the circum- 
stances, regard might be had to the nature of the contract broken ; 
the position of the parties to the contract; the grounds for the 
breach; the means- employed to procure the breach ; the relation of 
the person procuring the breach to the person who breaks the 
contract; and also to the object of the personin procuring the 
breach. 


, A person sued for knowingly procuring a breach of contract 
is not justified merely by his shewing that he has no personal ant- 


mus against the employer or that itis tothe advantage or interest 
ener 





1. (1908), 2 K. B. 770 (n). . 
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of both the person procuring and the workmen, that it should be 


broken. r 
# 


The procuring of a breach of contract amounts to something 


more thar mere advice. 
EEE 


JOTTINGS AND CUTTINGS. 


a 


An Ea-Judge at the Bar :—There has been a good deal of 
cOmment in well and ill-informed circlos on the propriety of 
‘Sir V. Bhashyam Aiyangar’s reverting to practise at the Bar from 
.the distinguished position he held on the Bench. There is no 
question of law or even of well established usage in a matter of 
this description. There is no difficulty in understanding the argu- 
ments for and against the course that he has adopted. There is, 
however, one consideration which may render the step a decided 
gain to the profession in Madras. It is well known that there are 
Judges on the Bench of the Madras High Court whose treatment 
of members of the profession is anything but cordial and not such 
as either’ to enhance the dignity of the Bench or add to the inde- 
penderice of the Bar. If the honoured and admired colleague of 
yesterday standing before them to-lay will tend to bring about 
a better understanding and an improvement in the existing relations 
betweon the Bench and the Bar, there is good room for congratu? 


‘lation. A 
* i : + 
+ * 


Mr. Jusvice Bawensen’s RETIREMENT. ` 
t 


Farewell Address by the Vakeele.—An interesting ceremony 
took place at the Calcutta High Court on Friday the 29th of 
January, when Mr. Justice Gooroodass Banerjee was “presented 
with a farewell address by the members of the Calcutta High 
Court Vakeels’ Association. At four o’clock all the Judges as- 
sembled in the Chief Justice’s court-room which was crowded with 
members of the legal profession and tho public at large. Mr. 
Justice Banerjee occupied the seat of honourin the centre, being 
supported by the Chief Justice on his rightand Mr. Justice Pgn- 
sep on his left. . k °, 

; ~ 


>: G 
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Rabu Ram Charan Mitter, senior Government Pleader, then 
read the following address :— 


My Lorp,—It is with feelings of the deepest sorrow that wo, 
the Vakeels of this Court, approach your Lordship to bid you fare- 
well on the eve of your retirement from the Bench, which you have 
so conspicuously adorned for the last fifteen years. Your career as 
a Judge has been characterised throughout by profound learning, 
great ability, thorough conscientiousness, marked independence, 
untiring patience and uniform courtesy—qualities by which you 
have always inspired confidence in the public mind and command- 
ed the respect and admiration of all branches of the profession. 
Your successful and brilliant career as a Judge is a source of pride 
to the members of the profession to which you belonged, and will 
always be an illustrious example to that body. In common with 
the public, we realisein your retirement a heavy loss to the country. 
While discharging your arduous duties as a Judge, you have 
not been sparing in your labours for the advancement of the 
country in educational and other matters. As the first Indian 
Vice-Chancellor of the Calcutta University, you secured to the 
graduates of the University many valuable privileges and you 
have always worked for the welfare of our youths ayith sin- 
gular wisdom and zeal. Your private life has throaghont been 
a model to our countrymen, while your public career in all its 
phases has been worthy of the highest praise. And nowin tak- 
“ing leave of you, we fervently hope and pray that many. years of 
health and sjrength may yet be vouchsated to you to work with 
greater vigour in the various spheres of usefulness in which you 
have always moved. ; 


j THE ADVOCATE-GENERAL’S SPEECH. 

The Hon. Mr. J. T. Woodroffe said :—Mr. Justice Banerjee, 
this afternoon I learnt that the Vakeel’s Association was about to 
present this memorial, and Landmy Fellows at the Bar received 
an invitation to be present. That invitation, we most gladly, yet 
with feelmgs of the deepest regret, accepted. Upon the tomb of 
one of the noblest of her sons whom England has given to India 
is to be found inscribed the epitaph “ He tried to do his duty.” No 
men can have a higher aim, and no man can honestly say more of 
himself than that. Happy, indeed, is he if he is able to say it, for 
eu the time of reckoning comes we are all conscious how utterly 


t 
t 
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we have failed to discharge the duties imposed on us. But yqu, my 
Lord, have tried, and nobly tried, and so far as the Bar can see, 
bave succeeded in discharging the duties which you took updn you, 
The address which has besn read to us describes in no exaggerated 
language your character and your ability asa Judge. I will only 


say so far as my experience goes, which extends over the whole > 


time of your Lordship’s career as a Judge, never have I heard a 
single suitor complain that full justice had not been done to him by 
Mr. Justice Gooroodass Banerjee, that lis case had not been listen- 
ed to with attention, all the arguments weighed and every effort 
made to understand what it was, and he felt that if the case was 
decided against him it was rightly decided. You have also shown 
a character of independence. You have spoken when silence might 
have pointed out the line of least resistance. You have been through- 
out your career as a pleader and a Judge, if I may be permitted 
to say s0, most eminently straightforward, honest and conscien- 
tious. My Lord, I reckon for myself and I think T express the opi- 


nion of the advocates of the Court that we have got to reckon 


you as one of the dear friends whom we have made. I remember 
you, my Lord, when you first began here and we worked together, 
during many years before your Lordship was called to the Bench, 
and thetefore I do feel {or myself and for those who share 
with me the great privilege of having known you, the extreme 
sorrow which we feel on your retirement. We now bid yon fare- 
well and trust that so many of us as remuin here will still haye” 
opportunities of meeting you., ` — 
: Mr. Justice Bangrigr’s REPLY. ° ‘= 
Mr. Justico Banerjee said : Mr. Advocate-General and learned 
inembers of the Bar, Mr. Senior Government Pleader, and Members 
of the Vakeels’ Association,—You have been pleased to say many 
good and kind words concerning me with much warmth of feeling 
and I trust you will excuse me if imbibing the warmth of feeling 
about me I say anything which cool reason may not strictly approve. 
We merit praise the most when we want if the least and we are 
utterly undeserving of itif we actually seek for it. Now whilst 
there are many who may not stoop so low as to seek for praisegas 
an incentive for doing their duty, it is only a few who can aspire so 
high as to be able honestly to say that theinward satisfaction of 
=, 


I 
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having,done their duty perfectly well places thom above all praise, 
And to the former therefore good words coming from those whose 
opinions they value after their work is done, always give goatification ° 
Much as I have striven, much as I may wish to be une of the 
fortunate few, I feel that I may be only one of the ordinary many 
with the common imperfections und infirmities of men and I 
must therefore gratefully acknowledge that the very kind words 
which you have been pleased to say about me ata time when my 
work in this Court is over must bea source of great satisfaction to 
me. But I should ill deserve your kindness. if I were to appro- 
priate to myself the many good things you have said as beihg 
wholly my due. I am fally sensible of the fact that a good portion 
of it is attributable to thit indulgence with which generous minds 
view the merits and demerits of others at parting moments. I must 
also freely own that of what way apparently stand to my credit fo? 
any good work done, a very large share belongs to you for the 
help you have always rendered me in doing that work. I must 
not here forget what the Gita in a somewhat different connection 
reminds us of when it says “ deluded by self conceit we often 
consider gprselves the authors of work which is really done by 
the agencies of nature.” I say this not froin any affectation of 
humility but from a conviction of its truth for though*intole- 
rance of inopportune contradiction, or impatience of unneces- 
sary delay may sometimes make us look with disfavour upon forens 
sic arguments it Is beyond question that the help which the Bar 
renders ġo- thg Bench is invaluable. I,do not say that the mode in 
which that help is rendered may not in some cuses be susceptible of 
improvements bat taking things a8 they are it must be admitted 
tht the value of the help you render to us can hardly be over- 
estimated. You spend much of your time to sAve ours and if 
you take a one-sided view of things, a searching one sided 
view from each of two opposite points of view aftords the 
best guarantee that nothing worthy of consideration has beeu 
missed on eifher side. I have been up to this point address- 
ing you Mr. Advocate-General and you Mr. Senior Government 
Pleader jointly. Now I wish to say a few words to Mr. Advocate- 
General and to the Calcutta High Court Bar which you so worthily 
repfesent. Not having had the honour of belonging to that branch 
of the profession Which you lead, I had no reason to expect from 
4 . 
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you that consideration of my work which the other branch ,of the 
professsion of which I was a member might show. I, therefore, value 
your kind wotds all the more. You have very feelingly alluded to . 
those days when you and I personally had to work together. Let 
me assure you, Mr, Advocate-General, that looking backwards I recall 
to mind those hours as some of the best, the pleasantest, the happiest 
hours of my life. Your kind words, to my mind, are also evidence 
of that friendly relation which has always existed between the two 
branches of the profession in this Court and which should exist for 
the welfare of both. Working harmoniously together, following 
your best traditions in the past, and keeping face with the progress 
of time in the future, may you all go on helping the efficient admini- 
stration of justice which is one of the highet blessings that the 
country can enjoy under British rule. 


+ 
* * 


E Ld 
Mr. Justice Ridley—I{ ons wanted to mark the lowest point 
which disregard of the rights of the public and the legal profession 
ever reached in regard to judicial appointments, there would not 
be a moment’s hesitation in referring to that of Mr. Justice Ridley 
to the High Court Bench. It is six years since he was taken from 
being an Official Referée, the narrowest in range of all judicial 
offices, and made the arbiter often of life and death in matters 
which involve the most intense ,manifestations of human nature. 
The chief public advantage that Mr. Jpstice Ridley’s ẹppoiatment, 
and some others: which we have referred to from time to time, 
have served is that they will stand as examples ın future of *the 
kind of thing that must be avoided in appointments to the High 
Court Judgeships. With two exceptions, the creations of 1897, 
when Mr. Justice Ridley received his patent, were perhaps the 
worst on record; and he was the first of the leaps in the dark, or 
with his eyes.shut, taken by Lord Halsbury in that year. A few 
months after it is trae Mr. Justice Darling followed ;*but the full 
effects had at that time not yet worked themselves out? A new 
word was invented fora kind of appointment where politics have 
had too much to do with it; the motive of it being not more 
in the interest of the appointee than the gratification of a hifh 
placed political relative. This word was “ Ridleyism” ; and it 


n 
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meanj that m spite of all good reasons against taking away Mr. 
Ridley, Q. C., from work that he had-at least learnt to do well, it 


. had Been done to please Sir Mathew White Ridley, the eldtr 


brother who was a Secretary of State. It was in 1886, a year after 
Sir Mathew White Ridley was made Financial Secrotary to the 
Treasury, when Mr. Edward Ridley was made Official Referee. 
That was no great matter ; though, as Mr. Ridley was only forty- 
three, it seemed rather like taking the bread ont of the mouths of 
more elderly practitioners who, through some ill luck or other, 
might have been glad of such a post. 


Mr. Ridley was not elderly ; and he was nota practitioner in 
any considerable sense, and was not likely to be, or of course he 
would not have accepted £1,500 a year. He certainly could not 
have anticipated a Judgeship after this: it would have been as 
unlikely as that a Master of the High Court should be made a 
Judge. When it was known that he was to succeed Mr. Justice 
Charles, the absurdity and injustice of it was manifest to every- 
body. How ridiculous that in the year that saw Mr. William 
Willis compelled to accept a County Court Judgeship, the Official 
Referee, Mr, Ridley, should have been surrendering the same 
amount of salary which Mr. Willis was going to receive, in future, 
in order to draw for ever thereafter more than three times that 
sum. True Mr. Willis had certain humorous eccentricities not 


promising perhaps; but Mr. Justice Ridley has abounded in 


eccentricities that have no humour but ill-humour. There were 
two other lawyers also who were certainly not overflowing with 
humour, in Court ub any rate, and they were amongst the most 
leatned and capable of their day. Yet Mr. Lumley Smith is now 
at the City of London Court, an inferior Court, and Mr. Bosan- 
quet is trying overflow prisoners at the Old Bailey. Mr. Ridley 
was nota Q. C. on account of any eminence he had acquired in 
the Courts where he was hardly known. He had no reputation as 
a lawyer, though he had acquired a certain skill in investigating 
matters of ‘figures and accounts which were transferred to him by 
the Judges, when nothing but tedious, dry facts were in question, 
and no law or principle involved. Mr. Justice Ridley is a very 
nervous person, and we can pity the fate which assigned to him 
this business. lt must have left indelible marks on his temper, all 
the wrangling and jangling of disputed figuros; and this myst be 
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taken into ‘account as an explanation of his manner aqfter his 
promotion. In vain he must have struggled against his perverse 

e destiny ; and classical learning never broke down so cofipletely, 
in its exalted mission of softening the manners as it did in his case. 
Not even the soothing pastime of making an unnecessary trans- 
lation of Lucan’s Pharsalia effected that end; though if it had 
contained the possibility of such potent effects, it would have been 
the best diploma work for his subsequent career which had ever 
fallen to his lot. 


If Mr. Justice Hidley had been a Ohancery man, he might 
have been appointed to the Bench with much more reason. There 
isa Court of Appeal for Chancery Law, and manner or manners 
do not so much count. Iu the other Courts, and especially in the 
Criminal Courts, manner or manners, sympathy or want of sym- 
pathy, affect greatly the quality of the law administered: and for 
these things there is no Court of Appeal. Mr. Justice Ridley is at 
certain times of the year a “ Red Judge.” He is a Crjminal Judge, 
the kind of Judge of whom the ordinary citizen thinks when he 
pictures the admin:stration of justice. As such he has enormous 
power over the life and happiness of many of his fellow-creaturer. 
There are Judges who think their criminal work a thing to be 
disposed of as quickly and high-handedly as possible. If a Judge 
takes that view, he is ®pso facto unfit to hold an office where he 
is perforce a “Red Judge.” In most cases our Judges have 
had less experience of crimina) work than of anything else ; and 
the criminal work of English Jydges is the weakest part 
of our judicial system. Mr. Justice Ridley has certainly not 
added*any element of strength to it and much less of suavit? and 
kindliness. It is not law only that is wanted, but an ensemble ‘of 
qualities non-legal which are properly termed moral. Calmness 
equability of temper, moderation of language, an appreciation of 
the pathos of poverty, ignorance, aud of the power of temptution 
in their presence ; that mental attitude which prompted some one— 
we cannot say who—for the story is told of many, from Sir Mathew 
Hale to John Howard, to say “ There but for the grate of God 
goes”—we will not fill up the blank, it is so generally open for 
most of us. But not many of us have the special responsibilities 
of a “ Red Judge”; and after Mr. Justice Ridley’s performaffces 
in administering the Act which gave prisoners the right to give 
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evidence on their own behalf, his profession came to the conclusion 
that he fell below the standard which his responsibilities imposed 
upoh him, “ Criticism is the salt of the administration of Justite,” | 
said Lord Halsbury. The saying was quoted against him when 
he appointed Mr. Justice Ridley ; and where judges are known to 
injure justice through the unrestrained plays of their personal 
idiosyncracies, criticism has a purpose to serve ; though 1t seems to 
have little control over appointments. To use the words of the 
leading professional journal, there is ‘a veneration for the office of 
Judge so unmeasured as to blind the public eye to the frequent 
appropriation to personal uses of judicial trials fixed by &tatute 
owed to and paid for by the State.” Other things also besides 
waste of time need an open eye on the part of the public, and 
personal sketches written with a‘ measured” veneration for the 
office of Judgo may perhaps be of some help towards it.—The 
Saturday Review. 


% 
* % 


© 

The Lord Chief Justice of England.—WLhen Lord Alverstone— 
the Sir-Richard Webster of the House of Commons—was made 
Lord Ghief Justice of England a man not of first-rate gifts was 
elevated to first-rate position: A test can be easily applied by 
thinking of his three immediate predecessors Sir Alexander Cock- 
burn, Lord Coleridge, and Lord Russell of ‘Killowen, It is not 
necessary to go further back, because these men are available for 
comparison in the memories of persons still in practice at the Bar. 
If we take a negative test, let us*suppose for example that Lord 
Herschell or Lord Halsbury instead of being Lord Chancellor had 
Veen the head of the King’s Bench Division ; or that Lord Presi- 
dent Inglis had been the head of the English instead of the 
Scottish Common Law Judiciary.. When we think of advocates 
and judges of this class we do not need to trouble with a definition 
of what is meant by greatness as advocate or judge; we know it 
when we see it, as Mr. John Morley said of the Jingo, without 
needing more words. Perhaps the misfortune is the greater ihat 
this should be the intellectual estimate of the present Lord Chief 
Justice, for in all outward physical qualities never a judge sat on 
the Bench who was æ more typical specimen of the judicial charac- 
fter. When judges are not great it is undoubtedly a compensation’ 
that they should be large; and since Lord Thurlow’s Olympian 
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head and shaggy eyebrows crowned the judicial robes, the Bench 
has not possessed so absolutely ideal a mask of Themis as the 
oduntenancelof Lord Alverstone. If we miss some other qualities 
behind the mask which we would like to know a Lord Chief Justice 
possess, we gladly admit that we have in Lord Alverstone one 
who “ dresses” the part perfectly. Only we regret that with such 
advantages the Lord Chief Justice should never have been more 
than a very good second-class advocate, that he should have not 
had a vestige of the qualities of an orator, that he should not have 
been more distinguished as a politician than several ‘of the judges 
who are his puisnes, and that there are quite a number of these 
who are known to possess more of the “humanities” than their 
chief. Think of the silver-tongued Coleridge, or of Cockburn who 
made the “ Pacifico” speech, or of Cockburn and Russell as cross- 
examiners ; of the literary distinction and scholarship of the two 
former. 


No one at the Bar or in the House of Commons can recall any 


brilliant speech that ever fell from the lips of Richard Webster ; ° 


none ever listened deligLtedly to any flight of imagination, or any 
noble or polished phrase of eloquence, of satire, or of irony at any 
time when Sir Richard addressed a Court or Parliament. That 
was all beyond the range of the future Lord Chief Justice ; and 
though Sir Richard has long since ceased to be an advocate we are 


still waiting, and it is to be feared vainly, for any of those great . 


judicial utterances which attest the possession of great judicial 
qualities. We count it unfortinate that the occupant of ého seat 
' of the Lord Chief Justice should not make it eminent above the 
- goats of the puisnes by virtue of undisputed superiority in ‘the 
higher qualities of the orator, of the scholar, and it may be of the 
Parliamentarian. A puisne judgeship is the fit reward of a drad- 
ging kind of industry, of a memory packed with statutes and case 
law, of an immense practice based on an automatic proficiency in 
assimilating stodgy facts, of a political party usefulness which has 
nothing to distinguish it from that of the scores of lawyers whose 
ultimate object is an ordinary High Court judgeship or, if not 
lucky, something inferior. But this is not the tradition of the 
Chief Justiceship, and the man who might have made an admirable 
puisne judge is not necessarily of the stuff of which the great 
Chief Justices are fashioned. The note of distinction is not to be 
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found,in any stage of Lord Alverstone’s career. His long etnure 
of the Attorney-Generalship, an office in which his predecessors 


. exhibited with more striking effect the abilities which had markef 


them out previously from the commonplace type of advocate came 
to an end without his having |given a sign of capacity}of the 
higher order. Alwaysseffective up to @ point, capable, by virtue 
of a tenacious memory for facts and a bald, dry, mechanical preci- 
sion of stating them, he had never a{moment of inspiration either 
in Court or Parliament. 


A man is what} his constitution and temperament make him, 
and one cannot reasonably quarrel with that; but our concern is 
with the effect they have ona Chief Justice; and, put shortly, 
Lord Alverstone’s Chief Justiceship would have been a disappoint- 
ment, if we had not known that we cannot gather grapes from 
thorns nor figs from thistles. As a nisi prius judge and as a crimi- 
nal judge he does not fall below expectation. In dealing with 
facts he has the skill which comes of long familiarity with them. 
He is competent on the bench of a criminal Court, and does not 
suffer from those defects of nerve and temper or common sense 
which haye earned for some of our judges an undesirable notoriety. 
He suffers, indeed, always from the defect of over-amiabwWity, and 
appears too constantly solicitons of that reputation for good-fellow 
ship and not putting on “side” which he built up solaborionusly and 


. consciously during his passage from the Bar to the Bench. This 


relaxes obviously the conduct and dignity of his Court ; and men 
gain thé upper hand who should be gently but firmly repressed. 
To win the hundred yards and be “ Dick’ Webster is charming ; 
and the “proud humility’ of the Chief Justice may cherish it; 
but the arts of Pump Court should not be transplanted indiscrim- 
natingly into the King’s$Bench Division. It was not thus that 
Cockburn, Coleridge, and Russell held themselves towards their 
Bar. But the most serious defect of Lord Alverstone is exhibited 
when he gts as an Appeal Judge in the Divisional Court. 
Largely the credit is due to him that the Divisional Court has 
ceased to be a court of casual judges and casual judgments as it 
used to be. Yet the,,profession,fasking from the Court the bread 
of decisions embodying principles of wide and deep application to 
the cases which come ‘before it, gets; nothing, but thei stone of 
laborious distinctions and ,sterile' examination of infinite cases. 
ra 
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The Lord Chief Justice knows case}law too well. It were better. if: 
he knew less of the myriad precedents and more of thp science of 
law. What do we gain from the teeming multitude of cases iñ the 
Lord Chief Justice’s brain, but one more added to the unmanage- 
able mass for the further puzzlement and despair of the practising 
barrister ? Cockburn, Coleridge, and Russell were never suspected 
of knowing too much law, but they had an instinct for legal 
principle and & sense of literary form in their judgments. We 
suspect that Lord Alverstone has not yet become aware that he is 
as impossible to be reported as he is to be read.—The Saturday 


. è 
Review. 


The Lord Chancellor.—Lawyers are in the habit of classifying 
Lord Chancellors into those who have had much law and those 
who have had only what they scrambled for as they went along. 
But there is & good deal of sham about this distinction and thoy 
may mistake a merely dull man for a profound lawyer; and a 
clever man who knows how to go about it mny easily dec8ive them, 
it he has enough of the actor in him to make it appear as though 
what he learned ten minutes ago he has known from all eternity. 
Lawyers are like other people, and they create a reputation 
without ‘exactly knowing why. They catch up the conventional 
opinion, and carry it on es a tradition just as old ladies do in 
_ the case of a doctor in whose skill they have the most confidently 

ignorant belief. Their classification has also the drawback that - 
it is not suitable for the use of ‘the general public. A Lord 
Chancellor is something more than a lawyer ora Judge; Heis a 
prominent” politician and his influence ranges over a far widęr 
orbit than the professional one. Looking back on the more recent , 
Chancellors it seems better to distinguish them into two classes; 
one being those who are children of this world with sanctity; the 
other those who are children of this world without sanctify and 
no pretensions to it. In the former we should have Lord Cairns 
and Lord Selborne und Lord Halsbury; in the latter eve might 
place, say, Lord Westbury and Lord Herschell. lord Halsbury 
does not ’um his ’ims so ostentatiously as their Cairns or Selborne 
did, but he decidedly belongs to that irritating class of people 
-who consider that their having left no stone unturned in making, 
the best of this world gives them an indefeasible title to the best 
that may be going'in the world to come. 
: = 
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We do not care to makeany comparisous between the nembors 
of this first group as lawyers, but nobody would say that in this 
. respect they are all equally distinguished; for Lord Halsbury 
when he became Lord Chancellor had no claim to be yanked with 
them. But he has won his own distinction and held his office 
with dignity. He has a certain histrionic air, a kind of pomposity 
admirably managed which never reaches the limits of the ludi- 
crous; and this has been of the greatest service to him. With no 
more personal advantages than Lord Herschell he is a greater 
master of stage resources, and he fits himself more cunningly into 
the mise en scene of the woolsack and other accessories of the 
House of Lords. Long time and assiduous practice have made 
him perfect; and to these aris may be ascribed in great measure 
his extraordinary influence with the Peers which has grown with 

each year of his Chancellorship. When he was made Chancellor 
it was remarked that he had been chosen mure for his politics than 
his law ; and it is strongly suspected that in some of his judgments 
—for instance in the Taff Vale case—he has got considerably 
mixed betweer his functions as a judge and those of Parliament 
as legislytor. Many lawyers who admire the results of his effors 
as legislator would prefer that they had not been achieyed under 
the guise of judicial decision. And if other examples of his 
pre-occupation in politics need to be citéd we may refer to that 
wonderful list of judicial appointments for the year 1897 which 
“have left their impress so deoply on the constitution of the 
Bench. s 


e It is worth noticing that in the year in which Lord Halsbury 
became Chancellor, Lord Coleridge eulogised Lord Cairns for his 
stoical indifference to political and extraneous considerations in his 
apppointments to the Bench ; and that some of the most objection- 
able were afterwards made by the new Chancellor. But we 
must admit there were peculiar difficulties soon after 1894. It 
was then tisat the remark was made that Mr. Clarke had some 
reputation and many claims, and that Mr. Grantham had many 
claims, There were others with claims above their merits; and 
the Lord Chancellor lapsed. We do not hear so much of these 
things now: the political Justices of the Peace have been given 
a rest; and nepotism is no Jonger prominent, either because tho 
ð š 
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objects have been exhausted, or because it has been remerbered 
that probably one Chancellor differs trom another mere in the size 
And circumstances of his family than on any question of principle . 
in these matters. A much more serious allegation is that if Lord 
Halsbury does not actually stand in the way of legal reforme he 
is certainly the last man to promote them. The dissatisfaction 
which has existed of late yearswith the legal system developed 
under the Judicature Acts, and the abuses of civil and criminal 
administration due to the anachronism of the circuits, might have 
seemed to a less Conservative Chancellor than Lord Halsbury to 
afford a rare opportunity for completing the work which Lord 
Cairns and Lord Selborne were compelled in their time to leave 
unfinished. But he is not for nothing more closely of the temper- 
ament of Lord Hldon than any Chancellor who have had since 
the beginning of the nineteenth century. On this account tt is 
unfortunate that his Chancellorship has been next to Eldon’s the 


longest for a hundred years. 7 


We are inclined to admire him for his persistence in trampling 
on the tenderest feelings of the solicitors over compulsory regis- 
ration of title. But there is something paradoxical in his 
conduct*in this matter; and it seems rather an illustration of 
his characteristic imperiousness on s» point of amcur propre than 
of areal reforming zeal. The solicitors and others say he knows 
nothing of land law, but that he would like to succeed where’ 
Lord Cairns and Lord Selborne who knew much failed. They 
have the temerity to suggest that the quondam Common Law and 
Criminal Advocate should not venture to touch the sacred art of 
conveyancing. There is no suggestion that Lord Halsbury would 
more resent. For some unaccountable reason he does not like 
to hear the Old Bailey mentioned; and his record, unique, we 
believe, but for the other instance of Lord Jeffreys, of rismg from 
its precincts to a seat on the woolsack does not inspire him with 
that pride which we should think he ought to have in $. Perhaps 
his extraordinary genealogical tree may have something to do 
with it; and doubtless he was fortunate to be the son of Stanley 
Lees Giffard a’ barrister and journalist, whose keen intellect and 
trenchant tongue he inherited ; a far more valuable property than 
any other assest of his distinguished family. Ths is by the way, 


° 
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however. Whether he has taken up conveyancing from one 
motive or another it remains true that he has carefully neglected 
carryfng on some projects of his predecessors which have long 
been ripe for dealing with by a reforming Chancellor. Such petty 
measures as the division of the Appeal Court into three branches 
hardly deserve mention; and it is not even a petty success. 
But there is a rumour at present which, if it is proved to be true, 
shows that Lord Halsbury is even more of an obstructive than he 
might have been +uspected of being. It is said that if the success 
of the project for a great law school in London is imperilled, to 
him mainly the catastrophe will have to be attributed. This 
hardly seems consistent with the imperialism which we always 
understood has made him such an effective support of the Govern- 
ment during the late troubles, and which we should have thought 


-wonld have kept him to the front in those that are coming if he 


is to hold the Chancellorship for another term. Yet the reports 
are somewhat definite; and they hint at a private and particular 
reason for his opposition not apparently connected with la haute 
politique of education or of law reform. Like Mr, Gladstone and 
other abnormally conscientious men of his type the Lord Chancellor 
may always be trusted to produce a plethora of public reasons 
for private predispositions ; but we may hope that among*his later 
actions in office, if we may venture to speak of his tenure as if 
it were ever likely to expire, Lord Halsbury will not frustrate the 
great protect of his colleague, the Attorney-General_—The Satur- 
day Review. 
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The Court Fees Act, No. VIL of 1870 and the Suits Valuation 
Act VII of 1887 by Mr. K. JAGANNATHA AIYAR, BA, BL, High 
Court Valal, Madras. Author of ‘The Indian Stamp Act, with 
notes.” e Price fs. 3:— 


We congratulate Mz. JAGANNATHA Alyar on his edition of the 
Court Fees and Suits Valuation Acis with commentaries thereon, 
We feol no doubt that it is by far the best publication on the 
subject dealt ‘with. It is thoroughly up to date and what is 
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unusual in books of this description there is, as far as we have 
been able tosee, an intelligent criticism of the decisions quoted. 
The book also contains a collection of all the Civil Courts Acts of 
the various Provinces necessary to render the book practically 
useful in every Province and Appendices of all rules under the 
various sections of the Acts for reference by the busy practitioner. 
We commend the book to the profession which the author has 
been studiously endeavouring to serve by his commentaries on the 
Stamp Act and this companion volume. 





“The Commonwealth Law Review, October and December 1908. 
Published by Cuarirs F Maxwetn. Melbourne :—Annual sub- 
scription 15 Sh.. 


We gladly adinit our new contemporary into our exchange 
liest. Now that all the Australian States have been federated, it 
is appropriate that a law review should be started to serve the 
legal interests of the whole Commonwealth. The artictes are well 
written and interesting not merely to lawyers of the Common- 
weulth, but to outsiders also. The get up of the journal is excellent 
and both in matter and manner the issues before us give promise 
of a successful future. 





A Hand-book of Legal Correspondents. Published by Messrs. 
SWEET AND MAXWELL, Limited, 3, Chancery Lane, London. Price 
8s. 6d. net me 


e 9 
This hand-book gives the name of one legal practitioner in 


every place of importance throughout the world. Fòr instarte, 
‘in Madras the name of the Government Solicitor only is given.’ 
Those who wish to be referred. to reliable professional correspon- 
dents in other parts of the world will find this book highly useful. 





An Epitome of Real Property Law. By W.H. Hastines 
Katze, 8rd Edition, 1963. Published by Messrs. SWEET AND 
Maxwe.t, Limited, 38, Chancery Lane, London. e 


l Mr. Kelké’s Manuals of law are exceedingly useful to 
students, and the third Edition of hig book on Real Property js 
an admirably clear and concise summary of an intricate subject 
of the, English Law. Students who wish to undertake a study of 
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the law of Real Property, will find this book highly valuable as a 
‘preparation. ,We have great pleasure in recommending the book 
. to Indian students who have to read the law of Real Property. «= 





Rating: Forms of notices of objection or appeal By W. L. 
Berr. Published by Messrs. Swrar AND MAXWELL, Limited, 3, 
Chancery Lane, London, 1908. 


This hand-~book gives a complete list of forms of notices of 
objection or appeal against valuations by assessment committees 
for the poor rates. It is material to persons aggrieved by the 
valuations to know what grounds it is open to them to take, when 
to take them and what other formality should be complied with 
to obtain a revision of the valuation. Solicitors who have to draw 
up notices of objection or appeal will be able to save themselves 
a considerable trouble by referring to this book. 





e 
A Manual for Colonial Commissioners By G. E. Sotomon. 
Published by Messrs. Sweet AND Maxweut, Limited, 2, Chancery 
Lane, Lohdon, 1903. 


Professional gentlemen who wish to get themselves appointed 
es Commisioners for oaths and records in the United Kingdom or in 
the Colonies and Dependencies will find in this book the necessary 

“information as to the persons to whom the applications are to be 
made, the qualitications required , the,fee payable for the commission 
and other details. There is also a list of Commissoners given for 
the British Colonies and Dependencies and British India. ° 





Parsi Law, by Frasi A. Rana, B.A. LL.B, Wadhwan Civil 
Station,» Kathiawad :—Price Rs. 8. In matters relating to marriage, 
succession and inheritance, the Parsis are governed by special 
statutes, and a book like the present bringing together in a 
convenient form the personal law of the community supplies a 
distinct want. Mr. Rana has noted up the decisions bearing upon 
the personal law of the Parsis and the incorporation of the Indian 
Succession Act, and the rules and regulations for the Parsi Matri- 
monial Chief Coprt at Bombay, adds to the usefulness of the book. 
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The Bengal Municipal Act (III uf 1824) as amended up to date, 
with notes. By Buarnas CHANDRA Dorr. 2nd edition, 1998, Published ' 
By the Calcutta Weekly Notes Offices, 3, Hastings Street, Calcutta, 


This is » cheap and handy edition of the Bengal Municipal Act 
with notes of decisions under the various sections. The absence of 
a table of cases cited is a defect which we hope will be remedied 
in the next edition. We also find that some important recent 
decisions have not been noticed. For instance, the elaborate judg- 
ment of Mr Justice Bhashyam Aiyangar in Sundaram Aiyar v. 
The, Municipal Council of Madura reported at I. L. R., 25 M. 
685 is not noted. The Appendix contains several minor enact- 
ments bearing upon matters Municipal. Tbe hook 18 likely to be 
useful to members of the profession and to Municipalities in 
Bengal. 
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THE MEANING OF THE WORDS “MINES” AND, 
“ MINERALS” IN LEGAL DOCUMENTS, AND STATUTORY 
ENACTMENTS, AS INTERPRETED BY THE COURTS. 


I. 


Among the terms which have presented difficulty, and even 
perplexity, to lawyers, and to courts, in the interpretation of 
deeds and Sther instruments, and of enactments, none, perhaps, 
have presented greater than the words “minerals” and “ mines” ; 
and on the meaning to be assigned to few, if any, have more 
important results to the parties concerned depended. An examina- 
tion of some of the principal cases which have turned on tho 
question of the meaning of one or both of these words, will show 
how great has been the diversity of opinion as to their interpreta- 


etion among judges, even among, those of the highest tribunal, 
the House of Lords. 


° a i 

Their interpretation has been materially influenced, sometimes, 
by the fact ‘of their occurring after words denoting particular mines 
ôr minerals, as, e. g., thus: ‘mines of coal, slate, iron stone, and 
other minerals,” and their having been held to be consequently res- 
tricted tp mines or minerals ejusdem generis with the particular 
ones specified ; by other indications appearing in the context, or 
other parts of the instrament or Act in which the words occur; or 
from a consideration of the circumstances under which the instru- 
ment was executed or the Act passed and of their purview and 
purpose, or from regard being had (in the words of Lord Watson) 
‘to the relative position of the parties interested, and to the sub- 
sfance of the transaction or arrangement which the deed or Act 
embodies.” And the interpretation to be put on them ‘where they 
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occur ina document simply embodying an ordinary private transac: 
tion between parties. unaffected by any Actor enactment, may be 
different from the meaning which they would be held to bear inan 
Act, or in an instrument which embodied, or was expressed to be 
subject to, the provisions of some Act or of some enactment, by 
reason that in the former case the instrument has to be construed 
with reference to the common law simply, whereas in the latter 
case the interpretation may (as in cases governed by the Railways 
Clauses Consolidation Acts und the Waterworks Clauses Act) have 
to be with reference to a materially different law, applying to the 
subject-matter, introduced by an Act, superseding pro fanto the 
common law. In the case of an ordinary private transaction where 
a laud owner transfers land to another, reserving to himself 
the minorals therein, the transferee is entitled, by common law 
right, to support to the surface, and the transferor cannot so work 
the minerals as to let down the surface nor work them so near the 
surface as to interfere with its natural support, unless indeed he 
substitutes therefor some artificial means of support. But in the 
case of a compulsory purchase of land under the Railways Clauses 
Consolidation Act or the Waterworks Clauses Act, under which 
there is a.reservation of minerals under the land to the veddor, the 
vendor is at liberty to work the minerals even to the extent of 
causing sabsidence of thé surface, unless within a certain time after 
notice given by the vendor the purchaser elects to prevent the 


vendor’s doing so by paying him, compensation. This difference in ° 


the law applying to these two classes of cases has materially in- 
fluenced the opinions and decisions of judges as to the meaning to 
be attributed to the words “ minerals” or “ mines” in*the former 
and in the latter class of cases respectively. It has tended towards 
inducing a less extensive and more restricted meaning being given 
to them in the latter than inthe former class. The Midland Ry. Co. 
v. Robinson, in which the company had bought a piece of land 
under the Railways Clauses Consolidation Act, 1845, from the de- 
tendant’s predecessor in title, and the case turned on the meaning 
of the words “ mines” and “minerals,” in S. 77 of that Act, Lord 
Herschell said : “ I doubt whether much assistance is to be obtained 
from the cases in which a construction has been put upon that 
word” (“ mines”) “in instruments embodying merely agreemendés 
‘ ° 1. L. B15 App. Cas. 19, 237. 
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Deven the parties to them, unaffected by any statutory enact- 
ment.” In Lord Provost and Magtstrates of Glasgow v. arse’, 
the determination of which case depended onthe interpretation 
of the same words in the corresponding section (S. 18) of the 
Waterworks Clauses Act, 1847, Lord Watson, referring to. 
Menzies v. Earl of Breadalbane*, a case purely ofa private contract 
and transfer, unaffected by any statutory law, said: irrespective of 
other considerations which differentiate that case from the present, 
there is little analogy between a reservation of minerals coupled 
with an obligation to support the surface, and a reservation not 
only of the minerals but of the right to work them withont giving 
support.” And in G. W. Ry. Co. v. Blades*, a similar case under 
the Railways Clauses Consolidation Act, 1847, S. 77, Buckley, J., 
said: © After carefully considering all‘the authorities I have come 
to the conclusion that the proposition which lies at the root of the 
trae solution of the question is that to a case dependent, as this 
is, upon the operation of the statute, different considerations apply 
from those which arise in a case where the relations between the 
parties exist by contract or grant. The difference lies in the fact 
that wliere by way of grant land passes from A to B, reserving 
the minerals to A, he, A, cannot so work the reserved minerals as 
to let down the surface, for that would be to destroy that which 
he has granted. In this case, therefore, there is no reason for 
withholding from the word “ minerals” the widest meaning, be- 
cause, be the meaning as wide as you will, the rights cf B are not 
affected, seeing that A cannot work the reserved thing so as to 
injure B. But where the case is under this Act of Parliament, 
that propt ition is not true; for A can work the excepted thing 
*so as to injure B?” * * * * *, uI amsatisfied that the decisions 
include this as & proposition upon which I am entitled and bound 
to act, and which, [ think, explains Lord Provost and Magistrates 
of Glasgow v. Farie!, consistently with all the other cases—namely, 
that you are not to apply to a case where there is no right to sup- 
port undét the Act the considerations which you are to apply 
where there is a right to support because the rights lie in con- 
rract.”” {It shonld be mentioned that Buckley, J’s., exposition in 





e lL L. R, 18 App. Oas. 657, 674. 2. 1 Oh. App. 226. 
8, L. B,, [1901] 3 Oh, 624, 633 684, 


42 ° THB MADRAS LAW JOURNAL. [vou, xY. 
e 


this case, G. W. Ry. Co. v. Bludes', of the effect of the decision of 
the House of Lords in Lord Provost and Magtstrates of Glasgow v. 
Harie®, was approved by Lord Alverstone, ©. J.,in Todd, Birleston & . 
Co., and N. E. Ry. Co., In rê, acase under the Railways Clauses 
Consolidation Act, 1845, S. 77, in the House of Lords. ] 


Accordingly (to take an illustration of the result of tlie differ- 
oncs in the interpretation of the words under consideration in 
the two classes of cases, respectively), on the one hand, in Hezi 
v. Gillt, and in Harl of Jersey v. Guardians of Poor of Neath 
F. D. Union’, which were cases of a private sale and transfer of 
land, with a reservation to the vendor of the minerals therein, and 
depending merely upon the contract between the parties themselves, 
a stratum of clay forming the subsoil, lying immediately under 
the surface soil of the land conveyed, was held to be included 
in the word ‘minerals ” within the meaning of the instrament 
under consideration and therefore reserved to the vendor, where- 
as, on the other hand, in Lord Provost and Magistrgtes of Glas- 
gow v. Hurie*, andin Todd, Birleston and N. FE. Ry. Co., In re, and 
in G. W. Ry. Co. v. Blades', which were cases of purchases under 
the Waterworks Clauses Act, 1847, and the Railways’ Clauses 
Consolidation Act, 1845, respectively, a stratum of clay exactly 
similarly situated was held not to be included in the word ‘‘tnine- 
rals ? within the meaning of the enactments, in those Acts, under 
consideration, and therefore not reserved to the vendor. 


Further, as between differefitinstruments also—t. e., different 
in regard to the interests, or “the relations between the parties as 
to propaty, which they respectively create—the words “ minerals ” 
and ‘* mines” may appear, and be held, to require different inter- 
pretations. In Menzies v. Earl of Breadalbane’, Lord Eldon said 
(the passage is cited in Lord Waston’s opinion in Lord Provoat 
and Magistrates of Glasgow v. Farve*), that the reservation of 
‘mines and minerals” in the instrument under consideration) 
“is not contained in @ lease, but in a feu; and I take it, there 
is a very great difference as to the principles that are to be applied 
to the construction of a feu and a lease ~it is a question of a 
very different nature ” 


LL R., [1902] 2 oh. 624, 4, L, B., 7 Ch, App. 699. 
2 L. BR. 13 A C. 687, 678. 5. L,R. 32 Q.B. D. 655. . 
3. L, B,, [1908] 1K B. 603, 609. 6. 1 Shaw Ap at p. 3.8. 
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Enough has perhaps been already said to indicate that-whatever 
may be the uncertainties and risks to which those who engage, or 
invest, in mining undertakings themselves are exposed—there’*is 
also a certain amount of uncertainty, ambiguity, and difficulty, 
attending the use of the words “minerals” and “mines” in instruments 
of transfer, or of reservation, of minerals of mining rights, and in 
statutory enactments which may-have to be embodied in or made 
applicable to such instruments, against which it behoves those in- 
terested in such matters, and their legal advisers and couveyancers 
whomay have to draft instruments dealing with them, to be un their 
guard. And another fruitful source of difficulty und doubt, to be 
sometimes encountered, in the case of enactments, and whole Acts, 
relating to this matter, lies in the want of clesrness and definiteness 
in the wording of the enactments or Acts, and, to speak plainly, the 
seeming want of foresight and care exhibited therein. This obser- 
vation applies to the provisions in the Railways Clauses Consolidation 
Act, 1845, and the Waterworks Clauses Act, 1847, dealing with 
the reservations of “mines” and “minerals”? to vendors in compul- 
sory purchases thereunder, as any one who reads the report of Lord 
Provost*,and Magistrates of Glasgow v. Harte! and other cases 
under one or other of those Acts, will realize. In the case just named 
Lord Watson said? “I have experienced considerable difficulty 
in forming an opinion upon it (the question for decision in the 
appeal before the House) “owing to the very indefinite terms 
which the legislature has used tg describe the minerals reserved 
by stagute to proprietors whose land is compulsorily purchased 
for the purpose of railway or waterworks undertakings.” In the 
same case’ Lord Herschell said (p, 652) “It is impossible’to peruse 

*the various provisions of the Act we are considering without seeing 
that the words “mines” and ‘‘ minerals” are somewhat loosely used.” 
In the same case Lord Macnaghten, wlio, ın his speech, discussed 
the other sections in the Waterworks Clauses Act, 1847, besides 
S. 18, which contain provisions relating to ‘mines’ and 
“ minerals,’ after observing that S. 18 of that Act and correspond- 

` ing sectfons of the English, and the Scotch, Railways Clauses Con- 
solidation Acts are, mutatso mutandis, word for word the same, suid 
(p. 698) : “ In the sections which follow in each of the three Acts 


A... 
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there are, changes from the languags of the other two, and, also 
variations of expressions in the same Act in many cases where it is 
ifhrossible to suggest any difference of meaning. ‘These sections 
seem to haye been taken at random from common forms without 
any attempt at precision or uniformity of language.” 


Before entering on a fuller examination of the judicial autho- 
rities on the interpretation of these words “mines” and “minerals,” 
it seems worth while to refer to some of the definitions of them in 
Dictionaries, «s being the professed exponents of their meaning 
according to ordinary usage. After all, this is what should primarily 
be looked to by the interpreter, or, at least, their use and accepta- 
tion amongst people concerned with, or interested in, mining or 
mining rights; remembering that; as an excellent old authority 
sid, ibis usage which governs the ineaning of words (not neces- 
sarily etymology or anything else),—“uwsus quempenes arbitrium 
est et juset norma loquendi”. 


Tt is only secondarily to this, that it should be sonaierea how 
far, if at all, the ordinary meaning appears to be modified by the 
context or by other provisions in the instrument or thb Act, or 
in other Acts in pari muterta, or by the relations between the 
parties and attendant circumstances atthe time when the contract 
or arrangement between’ them, out of which the question for deci- 
sion has arisen, was effected. In a passage ot his judgment in 
Heat v. Gill? quoted by Lord Halsbary, L. C., in Lord Provost 
and Magistrates of Glasgow ¥. Farie?, Wickens, V. O., sgid thut 
“some inclination may be thought to have arisen on the part of 
judges to give more weight than ought to have been attributetl to 
some small circumstances of context, and to cut down the proper 
and ordinary meaning of the worde “ mines” and minerals.” 


Ktymologically “mines” appears to mean an under-grouhd work- 
ing, as being derived (as is stated in the lexicographical part of 
Encvclopeedia Metropolitana, cited in Bell v. Wilsvg, from the 
Latin verb minars in its post-classical meaning of “ to lead,” and 
denoting an under-ground passage or way led throngh the earth 
for getting metals and other substances or for destroying fortifica- 
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r 
tions, or other military purposes; and the word “minerals” the 
substances gotten by such operations. “ Quarry” (in French 
“ carriere,” in the older form “ quarriere”). on the other hand, 
otymologically, means a working open to the sky, or “open cast” 
or above-ground working, being derived from the Latin guadrare 
meaning ‘to make square,’ and denoting a place where blocks of 
stone are cut square by stone cutters ; and as the stone-was usually 
squared at the same place where it was dug out or got, the word 
“quarry ” came to mean the pit or excavation where the stone was 
got, which was by “open cast” working (see Skeat’s Etymological 
English Dictionary}. Dr. Johnson, however, and Latham, in their 
Dictionaries, define a “ quarry” as “ a stone mine.” And, on the 
other hand, “ mines” according to Jacob’s Dictionary are “ quar- 
ries or places where anytbing is digged.” In the “ Century” 
Dictionary (American), nuder the word “ mine” it is said that ‘in 
English the term “mine” includes excavations designated by the 
French as mines as well as some of those called by them minséres.’’ 
In Littre’s Dictionary, miniére is defined as “ (1) terre ou roche 
oulon tire les mótans, les minerauz, les substances combustibles 
&e.; (2) {plus particuliérement) lieu doul’on eatiart à ciel owvere, 
cest a’ dire an fouillant immediatement le terrain, lex memex sub- 
stances que celles qui sont fournies par la mine ;” and mme” is 
defined as “Gtte au sein de la terre d’ oulon extrattdes métaux des- 
combustibles, des gemmes, &c.” It is also etated in the “ Century” 


* Dictionary that “the term “mine” is sometimes extended in use 


to include the ores as well as the excavation ” In me “ Standard”, 
Dictionary of the English Language (1895) “mime” is defined as 
“ (+) an extavation, properly under ground, for digging out some 
tiseful product, as ore, metal, or coal; (2) any deposit of such 
material suitable for such excavation or working ;” and “ mineral ” 
as “an inorganic homogeneous substance of definite, or approxi- 
mately ‘definite composition, found in nature; (2) any inorganic 
substance as a rock or a fossil.” “ Mineral ” is defined in Webster’s 
Dictionary %s “any inorganic species having a definite chemical 
compositfon,” and in Littre as “tout corps non organteé qui se trouve 
dans Pintérieur de la terre on à sa surface.” The portion of Murray’s 
great Dictionary which would contain the definitions of “ mine” 
amd “ mineral” has not yet, it is understood, been published. 
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One would probably find definitions of the word “mineral ” in 
scientific books far more accurate and complete from a scientific 


point of view than those, or some of those, given as their ordinary , 


meaning in Dictionaries,and the geologist or chemist might, perhaps 
smile at some of the popular definitions, but it is its conventional 
meaning as used and understood in ordinary business transactions 
relating to mines, and mining rights or interests, or in the words of 
James, L. J., in Hest v. Gill, its meaning “in the vernacular of 
the mining world, and commercial world and land owners,” that has 
to be considered by lawyers, judges, or legislators in drawing or 
interpreting instruments or acts, rather than, its technical meaning 
in the world of science. 


Detinitions in dictionaries of the English language of the words 
‘ mines” and ‘minerals,’ including some of those quoted above, 
have been sometimes referred to and relied on both by counsel 
in argument and by judges in their judgments, in cases in which 
the interpretation of these terms, in deeds and legislative enactments 
has been in issue, but though those definitions are more or less 
valuable authorities as to the meaning of the terms, they are not all 
of them quite consistent infer ae, nor is the compiler of a dictionary 
infallible, «and judges have had to use their own knowledge and 
judgment to a great extent as to the meaning of the words taken 
by themselves, and secondly to consider how far, if at all, the 
meaning has been controlled, and either restricted or otherwise 
modified, by the context, Ly the dbject and intent of the parties or 
of the legislature appearing in the deed or statute fh wHich the 
words are contained, or by the relative position of the, parties in 
the transaction embodied in the deed or statute; and it is, of, 
course, with reference to their meaning at the time when the deed 
or statute under consideration, in each case was executed or passed 
that the words have to be interpreted. s 


` The change, or perhaps it would be more correct to say growth 
or development, which the signification of the word “ minerals” 
has undergone, was referred to by Wickens, V. O., in Hegt v. Gilt. 
“ The truth is” he said ‘‘that the words here used” (“ mines and 
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minerals”) “ became customary words in deeds when natural science 
was fér less advanced than it is now,” (he was speaking in 1872) 
_ “and ‘that the problem which has been found difficult by many 
judges has been to give them their proper meaning without doing 
great and obvious injustice. The original meaning of the term 
“mines and minerals” was mines and substances got by mining ; 
but etymology is a very unsafe guide to meaning, and I must hold 
that the word “ minerals” long ago acquired a meaning of its own, 
independently of any question as to the manner in which the 
minerals themselves are gotten.’ And in Lord Provost and 
Magistrates of Glasgow v. Fariet, Lord Halsbury, (speaking in 
1888) said+. ‘ There is no doubt that more accurate scientific 
investigation of the substances of the earth and different modes of 
extracting them have contributed to render the sense of the word 
“minerals” less certain than when it originally was used in relation 
- to mining operations.” 


It musi,be reserved for another article to examine the principal 
decisions on the interpretation to be given to the words “ mines” 
and “minerals,” and to see whether, and if so how far, their 
meaning may be considered to have become judicially settled, or 
made determinable by any judicially established rules or-canons of 


interpretation. 
R. `B. MICHELL. 


=. . NOTES OF INDIAN CASES. 





Bhashyakarlu Naidu v. Gundapaneni Subbanna.—l. L. R., 
27 M. 4 :—Recent decisions have introduced an important change 
in the administration of the Rent Law. First and foremost among 
them is the decision of the Privy Council that ‘rent’ means ‘ as- 
certained rent,’ and therefore limitation runs in respect of a suit 
for rent from the date of the decision of the Revenue Court or on 
appeal therefrom determining the terms of the,patta. It isim- 
possible to realise the full significance of this judgment. Whether 
the same rule would apply when the suit is brought in the Regular 
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Court to determine the terms of the tenancy instead of in the 
Revenue Court to enforce the acceptance of a patta, jt is not easy. 
bo gather from the language of the Judicial Committee.” And , 
again where there kas been. no resort to the court for the ascer- 
tainment of the terms and the patta has been tendered merely 
before the suit for rent, the date of tender of patta will be the 
starting point, itis not easy to ascertain. But that this decision 
has introduced a great and not altogether intellegible change in 
favour of zemindars goes without saying. The decision under 
notice, as well as that of the Full Bench in Shunmuga Mudaly 
v. Palanatt Kuppu Chetty! effects a most important change in suits 
between landlord and tenant governed by the Rent Recovery Act. 
The Full Bench case deciding that there must be a refusal to 
accept the patta as amended by the Revenue Court implying & 
demand for its acceptance or a tender of it as a condition precedent 
to the ejectment of the tenant introduces a salutary rule in favour ' 
of tenants and the present decision under notice extends the 
principle of that decision to suits for rent. j 


Gopalasami Chetti v. Arunachellum Chetti—I. L. R, 27 M. 
32 :—It has been held in a series of cases in Madras, that the ille- 
gitimate son of a Sudra who leaves an undivided collateral, him 
surviving, can take no share in the father’s property. The Privy 
Council, however, decided that even thongh the father’s property 
may pass by survivorship to a legitimate son, the illegitimate son, 
is entitled to a share in that property and may become by survivor- 
ship entitled to the whole on the death of the legitimate san. How 
far this ruling affects the previous course of decisions in Madras has 
not been considered in the case, because the Judges were not invited 
to express an opinion upon it. It was assumed at the Bar that the 
authority of the previous decision remained unaffected. All that 
the learned judges had to consider was whether if the fether did 
not leave an undivided collateral but his own father undivided 
from him, the illegitimate.son could claim any share and they had 
no difficulty in answering the question in the negative. But the 
more difficult question which they had to deal with was whether he 
was entitled to any maintenance in the absence of any right to 
inhorit. The learned judges did not decide, as the head note mukes 
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it appear, that he was entitled to maintenance. There are 
undorfbtedly certain judicial dicta in favour of the claim for main- 
tenanée, though it would appear that there aro no texts of the 
Hindu Law to support it. The illegitimate son is entitled to 
maintenance in the regenerate classes and, among Sudras, is either 
entitled to inherit in certain cases or has no claim upon the 
property of his father. There does not appear to be any authority 
in the texts of the Hindu Law for sanctioning maintenance against 
the surviving members of the family while the father died en 
undivided member. 


Nazir Hassan v. Dost Muhammad—L L. R., 26 A. 1:— 
We are not satisfied with the reasons of the Allahabad Court 
for dissenting from the decision in In re Chennanagoud?. That 
has been accepted by other Division Benches in Madras and by 
the Calcutta High Court. The argument that S. 195 empowers 
the High Court to extend the time for institution of the 
prosecution by whomsoever sanction might have been granted, does 
not appear to us to be relevant to the question whether 8. 489 
applies where the sanction granted by a CivilCourt has been affirmed 
by the District Court. No one denies that where the Court 
granting the sanction is subordinate to the High Court, whether 
that be a Civil or Criminal Court, the High Court may affirm or 
quash the sanction under S. 195, The graht of sanction is notin all 
cases a criminal proceeding and the power of revision under 
" S. 439 presupposes that there is a oriminal proceeding. 


Baewandas v. Bhawani—l. L. R., 26 A. 14:—We think the 
decision in, this case demonstrates the error of the Full Bench 
decision in Mata Din Kasodhan v. Kazim Husain’. There is first a 
usufructuary mortgage with no covenant to pay and a puisne 
mortgage which is simple. The learned Judges hold rightly 
enough ethat the mortgagee cannot sell for the amount of the 
usufructuary mortgage. They are bound to hold that he cannot 
sell upon the simple mortgage subject to his prior mortgage. That 
is the case in 13 A. 428, The result is the mortgagee is bound to 
sell the entire property free of all incumbrance for the amount 
of the simple mortgage. In other words the law tells him that he 
ought not to take a simple mortgage when he has a prior 
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usufructuary mortgage, Nowhere does the Transfer of Property 
Act say this, and yet this is the logical result of the a 
decision—a reductio ad abou: 


Bhola Nath v. Magq-bul-un-nissa—I. L. R., 26 A. 28 :—This 
case raises a question of some difficulty, and we are not clear 
as to the soundness of the judgment. There is a decree for 
dower against the heir of the husband and a decree for a personal 
debt of the heir. The question is whether there is any priority. 
The learned judges hold first that there is no charge for the 
dower debt upon the inheritance. If that be so, then there are 
two judgments against the same judgment-debtor, one to be 
satisfied out of the assets of the deceased in the hands of the 
heir and the other out of the same and other property of the 
heir. We do not see any escape from the language of 5S. 29%, 
which gives rateable distribution to all decree-holders holding 
simple decrees against the same judgment-debtor. It may be the 
case of a simple decree against the predecessor and a sipple decree 
against the heir does not stand on the same footing, for the judg- 
ment-debtor is not the same within the meaning of the words in 
Ss. 2 and 295. The better view, it seems to us, is to holds that the 
debts of a deceased are a charge upon the inheritance though a 
bona fide purchaser may not be affected by the charge. The 
Muhammadan Law declares that debts and legacies are a 
first deduction before the inheritance is distributed, and in 
this view the decree for the dower debt must be first satisfied j 
before a personal debt of the heir. . e 


Roshan Singh v. Mata Din—I. L. R., 26 A. 86:—It seems 
doubtful if a part payment of a judgment debt can prevent time, 
running against the decree holder. But there is considerable 
authority in support of it The Madras High Court holds S. 19 in 
relation to acknowledgments is inapplicable to any judgment debt, 
though the other High Courts are of a different opinion. There is 
more difficulty in holding that ‘debt’ includes a judgment debt 
than in regarding a right to make an application as ingluding a 
right to apply for execution. But the Bombay and Allahabad High 
Courts are inclined to put a liberal interpretation. 


Chandania v. Salig Ram—lI. L. R., 26 A. 40 :—The “ lucid and 
exhaustive Judgment ” of Mr. Justice Bhashyam Aiyangar in 
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Ratnamsari v. Akilandammalt has received strong approval from 
Stanley, C. J. and Burkitt, J. We think it is extremely unfortunate 
that the unsatisfactory language of the Privy Council in dealing 
with Arts. 118 and 119 of the Limitation Act, should have led to a 
conflict of opinion upon an important question affecting an important 
class of litigation involving oftentimes very large properties. The Le- 
gislature of this country is preternaturally slow in remedial legislation 
though sure and swift in passing Official Secret Bills. That uncer- 
tainty as regards rules of limitation should lead to the wasting of 
enormous sums in litigation does not appeal to the paternal Govern- 
ment of this country. 





SUMMARY OF RECENT CASES. 


Morel Brothers & Co., v. Earl of Westmoreland [1904], A. C. 11. 


Principal ang Agent—Alternative claim—No joint labthiy—Hlec- 
tion. 
A plaintifi’s remedy against the principal or agentis only 
alternative unless there is an express joint lability created. If 


the plaintiff gets judgment against the agent he cannot get judg- 
ment against the principal. . 


_ Where the claim is only alternative and the plaintiff signs 
jadgment against the agent, he.bas elected to take his remedy 
against ihe agent and.cannot afterwards proceed against the prin- 
cipal, i 





Lawrence & Bullen Limited v. Aflalo and Oook [1904], A. O. 17. 


Copyright Act, 1842, 8. i is a amployed to 
wrote arttcles—Copy right. 


Under S. 18 of the Copyright Act, 1842, a contract as to Copy- 
right need tot be in writing and need not be express. It may 
be inferred from the nature of the contract. Such an inference is 
one of fact and not of law. . . 

Where the proprietor of an encyclopsdia employs and pays a 


person to compose articles for publication in the encyclopsdia the 
Sa a a a ee 


1. 26M. 291, . 


52 j THE MADRAS LAW JOURNAL, [VOL. XIV. 


inference to be drawn form the nature of the contract and the 
surrounding circumstances (vez., the cmploymens, payment antl risk 


involved) is that the Copyright belonged to the proprietor ôf the | 


encyclopssdia and not the author of the articles. 


Where a state of law has been recognized for half a century 
and confirmed by the Court of Appeal it would be a startling 
novelty for their Lordships of the Honse of Lords to treat that as 
res integra which they should determine for themselves without 
reference to previous decisions. 


Sweet v. Benning, 16 C. B. 459 followed. 


| EEE G 


Olippens Oil Company v. Edinburgh and District Water Trustees 
[1904], A. ©. 64, 


Long possession and enjoyment— Presumption. 


Where there has been a long and continued possession in assertion 
ofa right, it is a well-settled principle of English Law that the right 
should be presumed to have had a legal origin if suqha legal 
origin was possible and the Courts will presume that those acta 
were done and those circumstances existed which were necessary 
to the creation of a valid title. 


Everything lawful (as the origin of the title) should be pre-. 


sumed after 80 years’ enjoyment: ° 
* P e 





Montogomerie & Co., Limited v. Wallace James [1904], A. C. 78, 


Public right—Dedicatton —Alleged interruptions—Question of fact 
—Burden on appellant. 


Where the question is as to the existence of a public right the 
instances of alleged interruption will be evidence to negative the 
existence of the right, 


But where the public right is admitted or proved to exist, 
alleged interruptions of such rights do not negative the right but 
are only consistent with the right. Such interruptions may be law- 
ful if they co-existed with the public user, - 9 


> 
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Where a question of fact depends on the credibilty of the 
witnesses, the opinion of the Judge who heard the evidence will 
in moft cases be conclusive. i 





Trust and: Loan Oompany of Oanada v. Ganthier [1904], A. O. 94. 
Onus of proof—Immaterial after evidence, 


Where the evidence is complete it is not necessary to consider 
on whom the burden of proof lies. 





Natal, Land &c., Company v. Pauline Oolliery Syndicate 
[1904], A. ©. 120. 


Company—Contract by promoter before incorporation—Benefit of 
contract—New contract. 


A Company cannot by adoption or ratification obtain the 
benefit of a contract purporting to have been made on its behalf 
before the Gompany came into existence, 


Kelner v. Banter, L. R. 2 C., p. 174 followed. 


In order that the Company may do so, a new contract must be 
made with it after its incorporation on the terms of the old 
contract. j 


Chappelle v. Rex [1904], A. ©. 127. 


Money wrongfully exacted— Person compelled to pay entitled to 
recover —Proof of title not necessary. 


Where a person takes money from another. wrongfully, the 
former is bound to restore it to the latter and is not entitled to 
put the latter to the proof of his title as a condition of restoration. 





Goldsmiths’ Company v. West Metropolitan Railway 
, [1904], 1 K. B. 1. 


Time gyen by statute to do an acit—Computation—Hirst day 
excluded. 


Where a particular time is given, from a certain date, within 
which an act is to be done, the day of the date is to be excluded. 
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Dowden v. Pook, Limited v. Pook [1904], 1 K. B. 45. 


è 
Restraint of trade—Reasonableness of restrictton—Questyn of 
law. : 


The question of the reasonableness of a restriction imposed 
by a covenant in restraint of trade is one of law and therefore not 
for the jury. 


The nature and extent of the business are proper circum- 
stances to be considered in considering the question of reasonable- 
ness and where these are in dispute they may be ascertained 
through the mediam of the jury. 


r 


Per Mathew, L. J.:—Generally, a contract in restraint of trade 
is illegal. 


A qualification is introduced upon this general rule depending 
upon the character of the restriction in relation to the circumstances 
of the particular case. . ° 


aeee 


Rasch & Co. v. Wulfert [1908], 1 K. B. 118. >» 


Contract by foreigner to refer disputes to ar bitratton—No submis- 
ston—Jurisdictton of Hnglish Court. 


Or 


A mere contract by,a foreigner to refer disputes to arbitration 


does not amount to a submission to the Jurisdiction of the’ 


arbitrator here. The person ,contracting is under 4 contractual 
obligation to submit, but he cannot be considered to have actually 
submitted to the jurisdiction here so as to give an English Court 
jurisdiction over him. $ 


ee 


In ve Johnson Johnson—Mathews and Wilkinson exgarte 
[1904], 1 K. B. 184, 


Nettlement—Condttronal limitatton—Conditton that property should 


cease on bankruptey—Legal effect—Void against creditors— 
Forfeiture. 


An owner of property cannot by way of settlement or contract 
qualify his own interest in property by a condition determi @ 
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or controlling it,'iin the event of his own bankruptcy to the 
disapPointment or delay of his creditors. 

Although this may be so it will operate as a forfeituro of the 
settlor’s right so that such property will aot vest in the trustee 
in the 2nd bankruptcy of the settlor (where the claims of the 
creditors in the 1st bankruptcy are satisfied. 





Rex v. Wyatt [1904], 1 K. B. 188, 
Ewidence—Other similar acts—Admisstbility. 


Upon an indictment for obtaining credit by means of fraud 
(as hiring apartments without paying for them and without any 
intent to pay) evidence that the accused had gone to several other 
houses and left without paying and still owed money at the time 
of the hire, the subject-matter of the charge, will be admissible 
as tending to establish a systematic course of conduct on the part 
of the accused and as negativing any accident or mistake or the 
existence of any reasonable or honest motive. 





In ve Church Patronage Trust—Laurie v. Attorney-General 
[1904], 1 Ch. 41. 
Advowson—Charitable trust, 
Au advowson may be held upon a charitable trugt if it be 
held for the inhabitants of a particular Pgrish. 
An advowson will also be the subject of a charitable trust 
. if itis held upon trust to present from time to time a person who 
holds a particular type of religious thoughtin the church of England. 
Ed + a 


Garner v. Murray [1904], 1 Ch. 57. 


urinership Act, 1890, ©. 44—Ulivmate deficet by reason of 
default of a third pariner—LHateable contribution. 

8. 44 of the Partnership Act does not make a solvent partner liable 

to contribute for an insolvent partner who fails to pay his share. 

When the Act says “losses are to be borne equally ” it means 
losses sustained by the firm. It does not mean that the individual 
loss sustained by each partner is to be of equal amount. 

The assets (in the winding up) must be applied in paying to 
each partner rateably what is due from the firm to him in respect 
of capital, account being taken of the contributions to be made 
by him towardg the deficiency of capital. 
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Partnership Dissolulton uction—Receiver and manager—,In ter- 
ference. 

Any deliberate act either of a party or a stranger calculated 
to destroy property under the management of the court by means 
of a Receiver and manager appointed ina suit for a dissolution of 
the partnership is an interference with the Receiver and manager 
although it may not bring about the breaking of any contract and 
may be restrained as such by an injunction. 

Tampering with the employers and inducing them to have a 
business that is being carried on under the direction of the Court 
with the view of taking employment at business that is being started 
in opposition is an interference against which the Receiver and 
manager is entitled to protection. 





In re Smith—Eastick v. Smith [1904], 1 Ch. 189. 


Wsll— Constructton—Power given personal or annezed to office. 

Every power given to trustees which enables them to deal 
with or aifect the trust property is prima facte given them eg- 
officio as an incident of their office and passes with the office to 
the holders or holder thereof for the time being. Whether a 
power is 80 given eg-offidio or not depends in each case on the 
construction of the document giving it, but the mere fact that 
the power is one requiring the exercise of a very wide personal 
discretion is not enough to exclude the prima facie presumption. 
The expression ‘my said trustees” is also not enough to exclude 
such prima facie presumption. i 





_ In re Brown—Ingall v. Brown [1904], -1 Ch. 120. 

Marriage with consent—Consent given —Power to retract. 

Persons in loco parentis are justified in changing their minds 
and withdrawing their consent to a marriage if circumstances 
subsequently come to their knowledge which, had “they been 
known at the time, would have caused them originally to withhold 
their consent. 

But this power of retraction is limited and cannot be exercised 
from mete caprice or without just cause. a : 


+ 
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- JOTTINGS AND CUTTINGS. © 


» 


Obiter Dicta of Davies, J:— 
1. There can be no compromise of a second appeal, 
2. There can be no reference to arbitration in a second appeal. 


Comment on the above is needless. 


Davies. J.— Since his return from leave Sir James Davies has 
been exhibiting a remarkable impatience of argument. Scarcely a 
case is argued before his Lordship, in which one side or the other 
has not to withstand a regular cannonade from the Bench. Seniors 
at the Bar may well be supposed to take care of themselves, and 
let us hope, of their clients’ interests. Hven they often: sit down 
in the conviction that argument is useless. But most juniors have 
no chance of stating their cases and still less of urging their argu- 
ments, Thi isa state of things thal ought not to continue. But 
what is the remedy ? | 

: i a i 

Contempt of Court.— A missionary journal, called the Harvest 
Field, printed at Mysore and published and circulated in British 
India as well asin the Native State of Mysofe, in its excessive zeal for 
missionary righteousness, attacked two Indian Judgas of the Madras 
High Court, the most highly hqnored members of the Bench, as 
wanting in judicial impartiality. in dealing with a criminal case 
which arose out of an attempted cunversion of a shepherd girl in 
Tinnevelly We have not the space to discuss the merits of that 
ease, for assuming that there could be an honest difference of opi- 
nion, no intelligent and unbiassed person could possibly come to the 
conclusion that the judgments of the distinguished Judges were 
unjustifiable. And yet, some representatives of meek Christianity 
lashed themselvesinto a fury and no words of condemnation were too 
much to express their indignation. The High Court of Madras was 
moved by the counsel who appeared in the case and, therefore, 
presumably the best competent to decide on the fairness of the criti- 
cism, to take notice of the contempt in the way the High Court 
thought fit. But if the conduct of the missionary editors in indit- 
ing. a violent pafagraph in the journal and sending acopy of the 
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publication containing the attack to the judges maligned as well as 
to their colleagues and thereby challenging the High Court *to do 
What it could was extraordinary, the way in which the Bench Consti- ; 
tuted to hear the motion dealt with the contempt was decidedly 
peculiar. It may be, and on this matter, for our part, we have 
no doubt whatever, it was a clear case of contempt, and the High 
Court had full jurisdiction to deal with the offenders, residents out 
of British India, in the Native State of Mysore. Without notice to the 
offenders and calling upon them to explain or justify their conduct, 
the four Judges who sat on the Bench to hear the motion judi- 
cially pronounced the attack to be a clear contempt— an eg- 
‘parte pronouncement to which the missionary gentleman concerned 
might well take objection as unjudicial. Again, the High Court 
excused itself from taking further action in the matter on the ground 
of the insignificance of the journal, a point on which there was no 
evidence before the court and with reference to which, we suppose, 
there is no provision of law enabling the court to take judicial notice 
It was remarked by tho Pioneer thatthe High Court’ consulted 
its own dignity best by dropping the matter with their expression 
of opinion. It may well be so. But we fancy that the parties 
aggrieved, are not likely to regard it as altogether a judicial 
mode of ‘disposing of the matter: nor can we think the insigni- 
ficance of the paper, on’ which we, at any rate, are not satisfied 
could extenuate an attack to which its authors wantonly invited 
the attention of the judges congerned and their colleagues. 
see E i 

Mr. Justice Phillimore :—In the year 1897 five Judges were 
appointed by Lord Halsbury tu the Common Law Bench of the 
High Court. Of these three were Mr. Justice Ridly, Mr. Justico 
Darling, and Mr. Justice Phillimore. It is remarkable that in 
each case their names became associated with criminal trials which 
not only lay papers but legal declared were sufficient proof of 
these Judges incapacity for administering the criminal law. The 
leading journal of the profession which had consideredeSir Walter 
Phillimore’s appointment with considerable approval was discus- 
sing a year later, apropos of the Wark case which Mr. Justice 
Phillimore had tried, the propriety of Parliamentary interposition, 
It said: “Tenderness towards judicial susceptibility has bred evils ¢f 
growing magnitude. The delicacy shown by lawyers in Parliament 
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in dealing with judicial backslidings and blunders has generated 
a spedies of licence on the Bench while becoming a peril to the 
. administration of law, both criminal and civil. Irremovability 
may bea valuable attribute of the judicial office under abnormal 
. conditions, but it is a serious reflection that bad appointments may 
condemn our jurisprudence to years of disaster and possible 
scandal.” The Home Secretary’s response to the public ontery 
which arose over Mr. Justice Phillimore’s sentence in the Wark 
case was to reprieve the convict and commute the death penalty 
to penal servitude. There was a professional controversy whether 
the case ought to have been left to the jury at all. If it were 
proper to do so, only capital punishment could follow the verdict 
of guilty. That is not a question for us here. What we are 
concerned in pointing out is that Lieutenant Wark’s case was one 
of those sexual offences which there is a prevalent opinion at the 
Bars of Assizes and Sassions Mr. Justice Phillimore ought not to 
try. He has given the impression on the Bench that he has an 
exceedingly sensitive and shrinking moral sense, a feminine 
delicacy in presence of disagreeables which rarely showsin the 
masculine and virile demeanour of our more capable Judges. It is 
somewhat of a paradox, but consciences of this type often had 
their fortunate or unfortunate possessors into severities Which to 
the ordinary mind appear like cruelties. *Fastidionus morality, and 
not the broad Judicial view taking into account the natural weak- 
‘nesses or special disadvantages and temptations of offenders who 
appear betore him, prompt his sentences in a certain class of 
offences. He is morbidly sensitive about them ; and while it has 
been said of one Judge that he can hardly be a to believe in the 
possibility of sexual offences, Mr. Justice Phillimore appears to 
believe that he cannot show too much credulity in regard to them 


or punish them too severely 
+ 


Early in his judicial work he showed clearly the kind of per- 
sonal prejudices that may lead him astray. lt was when he had 
to nct as «vacation judge for the first time. A number of divorce 
cases cme before him in which the decrees nest had formally to 
be made absolute, the last step whereupon a marriage 1- dissolved. 
‘gere are several judges upon the Bench whose church bans the 
dissolution of marriages by temporal courts as absolutely as if not 
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more than do the Anglicans who hoid Sir Walter Phillimore’s 
opinion of the unlawfulness of divorce.’ But it is’ quite cortgin not 


dne of them would have taken the course Sir Walter adopted. He. 


contrived tq give what we must term a personal, petulant, superci- 


lious, and irritating tone to views as to the Divorce Court, with - 


which, as views,we are ourselves entirely in sympathy. He remark- 
ed: ‘Before taking this step, however, I cannot refrain from say- 
ing, as a Christian man, how much I regret on socia’, moral, and 
religious grounds the facilities given by Parliament for dissolving 
marriages. But what the legislature has in its wisdom or unwisdom 
decreed must be carried ont by its officers; and as I have nothing 
to do with making or umaking marriages, exceptas an officer of 
State,fort hat purpose the decrees in the list must be made absolute.” 
Could anything have less of real dignity init than such an attitude 
as this: or be more spitefully unreasonable, and illogical? The 
pose of a christian man end a martyr by compulsion, thoagh 
resignation would have saved so tender a conscience, was not edify- 
ing. A judge who is still one of Mr. Justice Phillimore’s colleagues 
commenting on his sensitive brother observed that he should expect 
next to hear that a unitarian judge had been appointed asfd object- 
ed on congcientious grounds to sit with the Trinity Masters. 


It has happened therefore that Mr. Justice Phillimore has not 
fulfilled his early promise; in that being not nnhke spoiled 
chillren in general. The fact is life has been too easy for 
him and hesucceeded to the reputation of his father rather 
than made his own. At the bar one alwaysconceived of him as a 
very graceful, elegant, tender kind of legal plant that bad been 
forced in a forensic hothouse and kept uncontaminated from morg 
vulgar specimens of botany. But wherever Sir Walter is, he seems 
always to be immensely conscious of the fact that he bears not 
only the patent of legal prudence that Mr. Gladstone conferred on 
him because he condescended to belong to the Radical party, but 
a patent of universal precedence over the rest of the werld. Some- 
thing of this “exquisitness’” was observable in men ljke Lord 
Bowen and Lord Davey; but that is hardly sufficient in itself for 
applause; and Mr. Justice Phillimore has disappointed those who 
professed to believe itlikely that he would establish a reputatign 
as a Judge “ which would give him a place in that brilliant. cate- 
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gory.” The actual category is- rather that which a versifier made 
out foy him in the following lines— 
è 


“The English Bench has bad its stars. 
Its monsters and its ghouls; 


‘Tis strange that in one year should rise 
Two fellows of all Souls.” 


To say that the two fellows Mr. Justice Phillimore and Mr. 
Justice Ridley have kept very close in judicial reputation is not 
awarding excessive appreciation to either of them. In a sense it 
was not the fault of cither that they were put on to the Bench 
without having had that particular kind of experience which 
qualified them for dealing with human nature as humanists them- 
selves; this humanism being the great safeguard against the 
infliction of many injustices and cruelties which are none the less 
real because unconsiously inflicted. 


There was no reason why Sir Walter should have been made a 
Judge unless a vacancy had happened in that branch of the Probate, 
Divorce and Admiralty in whose practice alone he was expert. 
Nobody was more skilful in playing that peculiar sort of parlour 
game in the Admiralty Court which consists in pushing about 
boat-shaped pieces of wood to illustrate the methods of collisions 
at sea and the mysteries of red and green lights. If an eccle- 
siastical Judge had been wanted there might also have been 
sangont fitness in his appointrhent to such Judicial functions. 
He-had {inherited his father’s book on the church and edited it; 
and partly on this account and the belief that he had inhaled in 
the paternal atmosphere the paternal learning, he was a remarkable 
pluralist in such ecclesiastical judgeships as the present state 
of ecclesiastical law renders possible, So too he has always 
been regarded’ as learned in international Jaw : yet it is 
quite remarkable that Sir Walter has never either as Advocate or 
Judge represented the Government in any of the Arbitrations of 
commissions on international disputes. But none of these accom- 
plishments, however real they may have been, had any scope in an 
ordinary Judge-ship of the High Court; and they were by no 
megns & Suitable equipment for that office. The fault of course 
rests. with Lord Halsbury. Mr, Justice. Phillimore could uot be 
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excepted to keep him straight. Some sympathy is due to him, for 
he has been struggling, against many disadvantages, to live up to 
what he onght to be. Temperament and training have interposed 
many difficulties. The Judicial resultant is something artificial | 
and forced, and seems an assumption rather than the natural out- 
growth of circumstances and character. 


% 
% & 


The Master of the Rolls :— The American gentleman who at 
the Hardwick society’s dinner satirised the English Bench with a 
freedom that would hardly be allowed to native critics did not at 
all succeed in hitting off a Judge like the Master of the Rolls. It 
will be remembered that he said, English Judges were distinguish- 
ed for three things, their longevity, their somnolence, and their 
popularity. As a description of Sir Richard Henn Collins itis two- 
thirds wrong. His longevity is as yet happily only moderate; his 
somnolence may be presumed to follow ordinary rales, for it is 
certainly not exhibited on the Bench where he is particularly wide 
awake.As to the third part of the criticism,though it may be doubt- 
ed whether it is correct in every case,it is appropriate to the Master 
of the Rolls.But to say that a Judge is “popular” is saying rather a 
dangerous thing and perhaps saying that he has won esteem, and res- 
pect, or admiration, is the best compliment that can be paid to him. 
This can be affirmed of the Master of the Rolls with as few quali- 
fications as any judge can reasonably expect his contemporaries to” 
make. Any suggestion of very serious deductions from the regard 
in which he is held by the profession at large would probably have 
to come from those who possess the advantage of sitting in close 
propinguity to him on the Bench of the Appeal Court. To the ow- 
server who is not so favoured, and who has not the same natural 
stimulus to microscopic criticism, there is at least inthe Naster of 
the Rolls the irreducible minimum of those mental and physical 
peculiarities, angularities, Oddities, weaknesses, tempers, perversi- 
ties, pretence, affectations, and generally of airs shat are not 
graces, Which candour compels us to seein some of the judges. 
Negatively these are high judicial qualities indeed. Positively, 
and without committing ourselves to what is often an absurdity, 
the comparison of one man’s abilities and learning with those of 
another, it may be said that the Master of the Rolls is atleast the 
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equal in these qualities of any of his colleagues in either branch of 
the apponi court. . 


è At the present time in that court there is sees physical nor 
mental somnolence in any of its occupants;and the warmest admirer 
of its president would not claim for him that he is conspicuously 
the greatest of his fellows. Lord Justice Vaughan Wiliams has 
probably more legal subtlety; Lord Justice Mathew has more wit 
and homour and equal solid sense and clear practical insight. So 
of the other Lords Justices, if the comparison were worth making, 
it might be said that the Master of the Rolls is but parnster pares 
intellectually. A very interesting feature of the Court of Appeal is 
the relation subsisting between the Master of the Rolls and Lord 
JusticeMathew.Here are twolrishmen ofgreatly different types.If we 
call one of them a brilliant Irishman, it will be immediately recog- 
nised whom wemean. Yet the brilliant one had had some dis- 
appointment in his judicial career before he ultimately found him- 
self in the Appeal Court with his compatriot as his official superior. 
The profession duly recognises the qualities in each which have 
prevented the friction which might easily have arisenif either of 
them had been less worthy of his position than he has shown himself 
to be. We are writing,however of the Master of the Rolls and not 
of Lord Justice Mathew, and if we ascribe a more than due share 
for this happy result to the merits of the “Master of the Rolls, it 
may bedue tothe tendency awriter has to erron the side of 
laudation of his hero for the time being. In correction of this pro- 
bable tenglency we may say that if the Master of the Rolls had been 
more conspicuously the chief figure in his court, it would have been 
not quite so dull, One remembers it under Lord Esher when the 
déminance of an exuberant personality made it interesting to on- 
lookers though it was often severely trying to practitioners, 


It m&y be that in the course of time, when the Master of the 
Rolls has got warmer in his seat, the personality which he probably 
suppresses somewhat, for what he no doubt regards as the public 
good, may. become more assertive. From what we know of him 
in more festal scenes he is not altogether the precise, demure per- 
sonage he holds himself out as onthe Bench. He can make an 
after-dinner speech satirical or humorous,and he has an eye for life’s 
little ironies. We remember the speech in which he told us, with 
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appreciation of its humour, how in the Venezuelan arbitration the 
American advocates landed the Spanish discoverers from whom 
they traced their claims; and the Hnglish advocates ‘exalted 
the merits of the Dutch, their alleged ancestors in title; and 
yet within ‘a short time the Americans were fighting the Spa- 
niards, and the English were fighting Dutchmen in South 
Africa, However at present his court is as proper and rigid as the first 
division of the court of session in Edinburgh when Lord Young 
is not there. We have a Lord Young in Lord Lord Justice, Mathew 
bat he also has made more or less of a self-denying ordinance. 
This has its compensations. Counsel are listened to,and not treated 
with alternate rudeness and sudden excessive outbursts of politeness. 
Counsel—baiting has been reduced to reasonable proportions ; and 
neither leaders nor juniors are cross-examined in what used to be 
known as the old Bailey style; so that two or three hours in the 
Appeal Court no longer reproduce the tortures of the damned, as 
we once heard a Queen’s counselsay. The Master of the Rolls has 
taken up the tradition of Lord Lindley; and if that résults in some 
loss on the personal side the gain to business is considerable. It 
may be said that he ropresents at its best the practical non-rhe- 
torical side of English advocates and lawyers. Whether he be- 
longs te’that strain of Irish blood which produces the natural 
Trish eloquence, and might at other periods of the history of the 
English bar have held his own when oratory was more highly 
esteemed, he at any rate never gave any exhibition of it during 
his actual career. Dryness and lucidity, a very dry light, are his 
characteristics; and he wastes no words and employs no figures 
of speech. This, where it exists in a marked degree, «is the virtue 
of English advocacy at the present time. ‘That and the eve! headed- 
ness, cool senseand discretion which distinguished the Master of 
the Rolls at every stage of his career, made him a safe repre- 
sentative of the Government insuch inquiries as the Venezuelan 
arbitration, and ensured his promotion to an office which he 
would fill absolutely well if there were only added one little touch 
of something which some people might call charm or distinction. 
The graces are not conspicuous it must be confessed; but the 
manner is drier than the matter, to which the manner hardly does 
justice. The language is always compact, strong, concise, never 
flabby and jejune. It is the product of a. disciplined mind that 
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has been attracted more by the severe forms than the colours of 
literatie. There is too much skeleton and too little flesh and 
blood in itt And yet we have the well-known authority of the 
lawyer’s clerk that “tt sait le Greeque”’ Greek in the original. (The 
Saturday Review.) l 


Pag” 

Mr. Justice Grantham and Mr- Justice Lawrence:— Mr. Justice 
Grantham haa the injudicial reputation of being probably the 
most indiscreetly loquacious judge that ever saton the Bench. 
This is his chief claim to whatever distinction he has won, and he 
seems always anxious to maintain it without diminution. If he was 
not constantly “giving himself away” nobody would ever think or 
talk of him. He would in fact become as negative as Mr. Justice 
Lawrence whose chief judicial accomplishment is the wise retinus 
of the man who is aware that he hus everything to gain by keep- 
ing a bridle eon his tongue. In a Divisional Court Mr. Justice 
Lawrence showed consummate art in his brilliant flashes of silence. 
If he were ever wrong,it would not appear on the face of his judg- 
ments, whith were usually reduced to the elemental simple form of 
“I agree and having nothing to add”. We are speaking: of days 
when it was possible for a Divisional Court to consist of two 
judges like Mr. Justice Grantham and Mr. Justice Lawrence 
or when it might happen that either of them might sit with, say, 
Mr. Justice Wright. In either case no lawyer needs to be told 
what a berlesyue court it was. But Mr, Justice Lawrence would 
agree with the same happy indifference whether he was giving his 
assent to the subtleties of Mr. Justice Wright or tothe painful 
cradities of Mr. Justice Grantham. 


It ig impossible to think of Mr. Justice Grantham and Mr. 
Justice Lawrence apart. They are the dark double stars that 
revolve in the legal firmament giving off no appreciable and mea- 
surable amount of legal light or heat. They are the two Judges 
of whom one first thinks, though there are others not to be for- 
gotten, when the Lord Chancellor is reproached for appointing what 
some people indelicately call party political hacks to the Bench. 
Tat is calling names undoubtedly; butit is absolutely true that 
both were politicians and Parliamentarians at the same indigtin- 
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guishable level of mediocrity, and that even this was distinctly 
an eminence in comparison with their professional, attitude. It 
ts extremely.difficult to distinguish the different merits of one from, 
those of the other. Perhaps it is better in regard to. their attain- 
ments as lawyers and judges. What lawyers understand by those 
words to save oneself the trouble of trying to solve an insoluble 
problem; and to imitate the example of the law itself which do- 
minimis non curat In negative qualities as illustrated by our for- 
mer instance of Mr. Justice Lawrence’s capacity for silence, we 
must be understood to consider Mr. Justice Lawrence as the 
greater Judge. Both Judges are affable and by virtue of their 
affability they are both popular with juries. They dorather well 
with them, and jurymen and judges get on together,no doubt be- 
cause no yawning intellectual gulf separates the Bench from the 
Box. Depend upon it those arrogant intellectuals amongst the 
judges who disparage the juryman either by refusing to accept 
his verdict, as Sir Francis Jeune may do, or encouraging new 
trials to correct his lapses of judgment as the Court of Appeal 
now does, are not approved by Mr. Justice Lawrence and Mr. 
Justice Grantham. Whether we can treat the rather pesuliar fact 
that Mr. Justice Lawrence often takes special juries, and Mr. 
Justice Grantham more often takes common juries, as any indi- 
cation of an effort on the part of the authorities who regulate 
these things to arrive at a discrimination of the relative intellectual 
calibre of the two judges, we must confess to feeling some doubt. 
If it is, we hardly think their apparent decision in, favgur ofMr. 
Justice Lawrence would meet with the assent of those who are 
not “authorities” bnt. who just talk of the two distinguished bre- 
thren with the insouliance of the professional gossip. On the whol 
they will say that the two judges wear their robes like Ophelia 
wore her rue—with æ difference ; and the difference is in favour 
of Mr. Justice Grantham. i 


But as this point is a very minute one and envel8ped in obs- 
curity we will turn to the easier one of affability which we just 
mentioned. Here we feel able to make a distinction. We should 
say that Mr. Justice Grantham is an affable “gent”; Mr. Justice 
Lawrence rather the affable gentleman. The peculiar quality f 
the affability of.the “gent” is the extreme irritation it. produces in 
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the persons who are subjected to it. For example, it drove My. 
Rabsdh, K. C into perfect fury over that little matter about “rais- 
. Ing false issues” yet Mr. Justice Grantham was only endeavour 
ing to give him “a word of comfort”. Don’t you know, Mr.Rabson, 
he said, you are not a bit worse than other members of our pro- 
fession? “We are paid to raise false issues” there was nota “man 
in the street but who laughed with aloud guffaw when he heard 
of Mr. Justice Granthams luminous utterance. Of course lawyers 
are paid to tell lies, it was always quite plain to him, and hero was 
Mr, Justice Grantham saying so. It seemed to the committee of 
the Bar council that the learned judge wasa crude exponent of 
forensic ethics and a resolution informed him of their opinion.They 
were quite right; but why either Mr.Rabson, or the Bar committee, 
ever treated this particular utterance as of any more importance 
than other desultory and inconsequential utterances from this 
worthy judge, who carries so much more sail than ballast remains 
unknown. It should only have struck them as ludicrous that Mr. 
Justice Grantham’s moderate intellectual resources, and common 
place vocabulary, should have become entangled in such a difficult 
and subtle subject as the fas and nefas of advocacy. Mr. Justice 
Grantham really scored a point over the Bar council when hein- 
formed them that his utterances were “jocular”, They indeed 
ought to have known it and to have seen that there was no reason 
for taking his performance seriously. To do so isin fact to do him 
an injustice. He is never offensive wittingly and of malice 


prepensg. , 


What fs often said of persons who dance war dances around 
all sorts of delicate subjects, that their faults are not of the heart 
but the head, is quite appropriate to Mr.Justice Grantham. No one 
for instance, believed that when he made a ridiculously ostentati- 
ous profession of his intention to do justice in a certain case in 
which Roman Catholics were interested “though nobody dislikes the 
Roman CatMolic faith more than I do” that he meant anything 
particula? by it. He had caught up a meaningless phrase some- 
how; and phrases buzz in his head and must have exit; though 
they have no real thought behind them. We should say that 
there is probably no great subject which if passed through the 
crucible of Mr. Justice Grantham’s intellect and feeble forcibleness 
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of expression would not be reduced to the level of the banal and 
the burlesque. Patriotism during the South African War suffered 
many things at his hands; and the grotesqueness of some exhibi- | 
tions of it were enhanced when they took place on the judicial 
Bench. Temperance again, when reduced into homilies by 
Mr. Justice Grantham, sinks to the level of teetotalism treated 
by a third—rate lecturer-of the United Kingdom. “He speaks an 
infinite deal of nothing; his reasons are as two grains of wheat hid 
in two bushels of chaff”. Some men can make up from their chaff 
a very pretty article which may simulate fancy bread; but Mr. 
Justice Grantham has none of this confectionary skill. Oue of our 
correspondents has mentioned certain judges who have been des- 
cribod as silver tongued mediocrities. But the silver tongue at 
least counts for something. It implies a course of mental discipline 
literary skill, taste, tact, refinement of thought and feoling, Medioc- 
rity without these ornaments is depressingly bald and ungrace- 
ful.—(The Saturday Review.) 





REVIEWS. 


The Annual Digest of Indian Cases for 1908. Price Ra. 3. 
By Me. S. Seımvasa Arar, High Court Vakil, Madras :—The 
Annual Digest of Indian decisions brought out by Mr. Srinivasa 
Aiyar, is a most useful publication. He has digested not merely 
the decisions appearing in thea Official Reports, but also the 
decisions appearing: in the Madras Law Journal, Bombay Law 
Reporter, Allahabad Weekly Notes and Calcutta Weekly Notes. 
Ho has also added at the end alist of cases followed, dissented from 
and referred to, in the cases digested. His attempt to note the 
obiter dicta also is a praiseworthy idea which we should like to 
see followed more extensively in future digests. The promptness 
with which the Digest has been brought out and the neatness 
and accuracy of its execution reflect credit upon Mr. Srinivasa 
Aiyar. His doubt as to the need for a quarterly fndex as in 
the case of the English Law Reports, does not appear to us to 
be well founded, and we feel sure that if he undertakes the 
publication of a quarterly index to be followed by an annual digest 
every year, he will be doing a most useful service to the busy 
practitioner and will find a large demand for his publications, 
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The Judicial Dictionary. By F. Srrovp, 2nd Edition, 1903, 
in 3 Vols. Prico £4 4a. Published by Messrs. SwEET AND 
A i Limited, 8, Chancery Lane, London :—The first Editian 
“of Mr. Stroud’s Judicial Dictionary appeared in 1890 and soon 
met with very wide appreciation from the legal profession. The 
object of the work was an exposition of the English language 
as interpreted in judicial decisions. In the present Edition the 
statutory definitions of words have also been incorporated and 
the decisions of the Scotch, Irish and American Courts have also 
been drawn upon for the purpose of explaining the various senses 
in which English words have been used by English-speaking 
judges. All the decisions subsequent to the first Edition have 
been worked in and the thoroughness and accuracy of the second 
edition must commend the book to every lawyer. 





The Provincial Small Cause Courts Act. By H. C. SINTA AND 
Durr, Plea@ers, Sylhet:—As the latest edition of the Provincial 
Small Cause Courts Act, this book has the advantage of giving the 
references to the most recent decisions upon the provisions of the 
Small Oause Act. The notes are carefully written and the Index 
is very full. The get up of the bookis very neat. “s 





A Treatise on the Nature and Scope of the Sctence of Law. 
By Syzp Karamar Houser, City Press, Allahabad, 1902 :—We 
owe an apology to the author for not having noticed his book 
earlier. His work is a critical essay upon the nature and scope 
ef jurisprudence and makes a strong attack upon the definitions 
of jurisprodence given by Austin and Holland. His own view is 
that Positive Law is an art rather than a science, and that the 
Science of Law is either the Science which is correlative to the 
art of Positive Law and which consists of such propositions as 
furnish a gfoundwork for the rules of Positive Law or the Science 
of the phenomena of Positive Law. The former, he calls De- 
entology and the latter Nomology, the former being a division of 
Ethics, the latter of Sociology. The principal object of De-entology 
i to show the relations between conduct and consequence, to 
establish the law of limited freedom and deduce the laws deriyable 
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therefrom and the laws which govern abnormal persons and the 
relations of individuals towards the State. Nomology on the other 
kand deals with the history of the evolution of the phenomenon of _ 
Positive Law and their causes and effects. The book is thoughtful 
and suggestive and will repay perusal. `’ 
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THE HINDU JOINT FAMILY AND THE PRIVY COUNCIL, 
A RETROSPEOT. 


I intend im this paper to show briefly how the strict Hindu 
Law relating to the Joint Family has been modified, and some of 
its harsh incidents softened, by the decisions passed by the tribu- 
nals established under British administration, and particularly the 
Judicial Committee of the Privy Council. 


The inst#ution of the Joint Family is one that is peculiar to 
the Hindus. I believe there is no other civilized country in the 
world in which such a system obtains at the present day. Inthe 

‘ancient Roman Law, the patriarchal family was broken up on tho 
death of the patriarch, the sons separating and setting up indepen- 
dent establishments. But in India, on the-father’s death, the sons 
continue to live in the same family house, remaining joint and 
undivided in food, worship and estate, and their sons and grand- 
sons after thein for several genefations together. Of course, they 
may make a partition when they like, and then the brothers have 
equal shares, every deceased person being represented by his sons. 
Rut until euch partition, it is a corporate body, and according to 
the Mitakshara, a treatise received as of paramount authority 
throughout India except Bengal, on this subject as well as on 
Inheritante, no member has a right to any definite portion of the 
family property or a recognized share in it. ‘‘ According to the 
true notion af an undivided family in Hindu Law,” observed Lord 
Westbury,in Appuvier yv. Ramasubbier, “ no individual member of 
that family, while it remains undivided, can predicate of the joint 
undivided property that he, that particular member, has a certain 
definite share. The proceeds of the undivided property must be 
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brought, according to the theory of an undivided family, to the 
common chest or purse, and there dealt with according to thg modes 
ef enjoyment by the members of an undivided family.” The family 
property cannot be alienated, except when “a calamity affecting 
the whole faihily requires it, or the support of the tamily ronders 
it necessary, or indispensable duties, such as the obsequies of the 
tather or the like, make it unavoidable.” (Mitakshara,-1, i, 5. 29.) 
A member cannot alienate his share, for until partition ke has none. 
Commenting on the text “separated kinsmen, as those who are un- 
separated, are equal in respect of immoveables ; for one’ has not 
power over the whole, to make a gift, sale or mortgage,” Vijnanes- 
wara, the author of the Mistakshara, says that it must be thus 
interpreted : ‘among unseparated kinsmen, the consent of all is 
indispensubly requisite, because uo one is fully empowered to make 
an alienation, since the estate is in common.’ (1, i, B. 80.) Another 
result of the conception of the family as a corporate body 1s that 
on @ co-parcener’s death without leaving sons, his share lapses by 
survivorship to the other members of the family. Thè widow does 
not take it, and is entitled only to maintenance. Vijnaneswara does 
not expressly affirm this but seems to take it for granted. In treat- 
ing of the widows right of succession, he is engaged in refuting 
tho doctrine of Dhareswara that the widow of a separate brother 
succeeds to his estate sonly if she be solicitous of authority for 
raising up issue to her husband. This refers to the practice of 
Niyoga, now obsolete, whereby a childless widow was, with the per- 
mission of her husband’s kinsmen, allowed to have intercourse with 
his brother in order to raise up issue to her deceased ‘husband. He 
arrives at the result “ Therefore it is a settled rule, tlat a wedded 
wife, being chaste, takes the whole estato of a man, who- being 
separated from his ce-heirs and not subsequently reunited-with 
them, dics leaving no male issue” (I, i, 5. 39) thus assuming that 
she does not succeed to undivided estate. Again; the sn is held 
to be a co-owner with the father in the ancestral estate, whether 
the father is divided or undivided from the other members of the 
family. Relying upon the text of Yajnavalkya, “The tather is 
master of the gems, pearls, und corals, and of all other moveable 
property ; but ‘neither the father nor the grandfather is-so of the 
whole inmoveable estate,” Vijnaneswara deduces that. “ propegty 
in the ‘paternal or ancestral estate is by: birth, although the -father 
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has independent power in the disposal of effects other: than 
immoyenble, for indispensable acts of duty and ‘for purposes pre- 
scribed by texts of law, as gifts through affection, support of the 
‘family, relief from distress, and so forth; but he is subject to the 
control of his sons and the rest in regard to the immoveable estate, 
whether acquired by himself or inherited from his father or other 
predécessor,” (I i, 8.27). Again, from-the text of Yajnavalkya 
“ The ownership of the father and son is the same in land, which 
was acquired by the grandfather or in a corrody, or in chattels 
which belonged to him,” he deduces the son’s right of partition 
against the father and the right of prohibition “if his unseparated 
father is making a donation ora sale, of effects inherited from the 
grandfather” (I,-v, S. 8, 9). 


In Bengal where the Dayabhaga system. of law prevails 
these doctrines , are not accepted, although the Joint Family 
is in existence there too, A later work, the Dayabhaga, writ- 
ten by Jimfita Vahana, is received as of authority there. The 
differences between itand the Mitakshara may be summed up 
briefly thus. While the Mitakshara looks upon the. co-parceners 
28 joint tenants, the Dayabhaga treats them as tenants in common. 
I do not propose. to discuss here the causes which have led to this 

- great revolution, but I am sure that the problem is one of profound 
interest to the student of legal history. .In the Dayabhaga itself, 
there-is no clue to the solution of this question, or aven a conscions- 
ness of the change. The results are arrived at.by a subtle mani- 
pulation of the-texts of the Smritis. Jimuta Vahana regards each 
co-parceney as having a defined share in the undivided estate and 
shat it may be disposed of by him athis pleasure. Referring to the 
text of Vyasa, relied upon by Vijnaneswara, he says that it is in- 
tended to show a moral offence but not meant to invalidate the 
gale or Other transfer; and further on “ Since it is denied that a 
gift or sale should be made, the precept is infringed by making 
one. But-éhe gift or transfer is not null; for a fact cannot be 
altered Dy a hundred texts.” (I, 28, 80.) He quotes a text of 
Narada in his favour, but it obviously refers to separated brethren. 
He farther recognizes, as a logical deduction from his conception 
. QË a .co-parcener’s interest, that the widow and.the other heirs 
. succeed to a .co=parcener’s undivided share, and that it does not 
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lapse by survivorship to the brethren He refers to the texts which 
state that the widow is only entitled to maintenance and dgsposes 
af them as referring not to the wedded wife (patni) but the concn- 
bine (srt) and establishes her right by interpreting the texts which 
make mention of her as an heir, as referring to undivided pro- 
perty as well. Again Jimuta Vahana lays down that the son has 
no co-ownership with the father in the ancestral estate, Taking 
his stand upon the text of Mann “ After the death of the father 
and mother, the brethren, being assembled, must divide equally 
the paternal estate: for they have not power over ib, while their 
parents live,” and s similar text of Devala, (texts which are ex- 
plained away by the Mitakshara as referring to the father’s seli- 
acquired property,) he denies the right of partition to the son, 
and argues that the existence of co-ownership in the estate is 
incompatible with the absence of the right to call for a partition. 
The father’s power of alienation is therefore absolute. As to the 
text of Yajnavalkya, relied. upon by Vijnaneswara, “ Neither the 
father nor the grandfather is so of the whole immov®@able estate,” 
he points out that the prohibition is not against a donation or 
other transfer of a small part not incompatible with the support 
of the family. For the insertion of the word “whole” would be 
unmeaning, if the gift of even a small part were forbidden (II, 
24). Again, he treats the prohibition as creating a moral offence 
but not a legal invalidity. As to tbe other text of Yajnavalkya 
cited by the Mitakshara as to the co-ownership of father and son 
in the grandfather’s immoveable state, he explains it as meaning 
only that on a partition the son of a pre-deceased brother is en- 
titled to stand in his father’s place and claim his share accordiugly; 
or else, that when a father ont of his own choice divides ances- 
tral property among the sons, he can reserve for himself only a 
share equal to that of the sons. 

We are now in a position to understand and appréciate the 
changes effected in the strict law of the Mistakshara, when the 
administration of the Hindu Law was taken up by the British 
Courts of Justice. That law as administered by them is still in a 
state of transition, but already many of the incidents of the Joint 
Family as conceived by Vijnaneswara have been broken np and 
approximated more and more nearly to tho law of the Dayabhaga. 
The history of this process, unlike the history of that by which, in 
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Bengal, the Dayabhaga took the place of the Mitakshara, is writ 
large p the pages of the Indian Law Reports for the last half a 
century or so. The English Judges have, as arule, been influenced 
by a strong feeling that they wore bound to administer the 
Hinda Law as they found it to the Hindus, but notwithstanding 
this they could not help giving effect to the notions of English 
Law and Equity, with which they were imbued, or to the desire 
on thew part to adapt the law to the changing conditions of 
the country under British Rule. And in this process of judicial 
legislation, the Privy Council has played the most important part 
as was indeed to be expected of the highest tribunal for the 
whole Empire. One of the most beneficent, and, if I may say so, 
boldest pieces of judicial legislation is that by which the Privy 
Council recognised the father’s power of alienation of ancestral 
property as against his undivided sons, Like Jimuta Vahana, they 
attain the result by setting up text against text. He, as we havo 
seen, relied upon the texts of Manu and Devala forbidding parti- 
tion during*the father’s lifetime. The Privy Council take hold of 
the texts which state that it is the pious duty of a son and grand- 
son to discharge the dents of their father and grandfather. In 
the cases of Girdharee Lall v. Kantoo Dall and Muddum Vhakoor 
v. Kantoo Lall in which the sons sued to set aside respectivoly 
certain alienations of ancestral property made by their father and 
also certain sales of them in execution of decrees passed against 
him, the Privy Council reversing the judgment of the High Court 
of Bengal, whose appellate juriadiction, it is to be noted, extends 
over some districts governed by the Mitakshara, observed :—“ It 
would be æ pious duty on the part of the son to pay his father’s 
debts, and it being the pious daty of the son to pay his father’s 
debts, the ancestral property in which the son, asthe son of his 
father, acquires an interest by birth, is liable for: the father’s 
debts.” ° And they laid down for the first time that such property 
could therefore be seized and sold in execution by a creditor for 
the discharge of the father’s debts. And also that the father could 
himself gell or mortgage such property for the same purpose. 
This decision was received throughout India as revolutionising 
the law and for some time there was a violent struggle to 
get ont of it. In Madras, for instance, the High Court (Morgan, 
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C. J, and Mutiusuwmy Iyer, J.) in Muttayyan Chetty v. Sivagirt 
Zemandar’, refused to follow the Privy Council dgcision. g After 
eiting the text of the Mitakshara which lays down that the owner- 
ship of tho son in the ancestral estate is not subordinate to but 
. co-ordinate with that of the father, they observe: “In these 
circumstances it is not easy to conclude that the Lords of the Judi- 
cial Committee intended to vary the course of decisions in the 
Presidency. Inthe decisionin Kantoo Lall’s case there are 
remarks which show thai. the father and son were probably acting 
in collusion with one another against the purchaser and that the 
suit was not bronght till after ten years irom the sale. 
The pious duty of a son may be a foundation for presuming the 
son’s concurrence in the alienation by the father when, with the 
knowledge of it, the son elects to remain in co-parcenary. with the 
father and takes no step to set aside the alienation, until the father 
becomes destitute after a considerable lapse of time. Furthermore 
the property now in litigation is an impartible Zemindari in which 
the son cannot protect his interest as in ordinary property by elect- 
ing a division. The only question then which remains to be con- 
sidered is whether the debt now in dispute was incurred under 
”2 But the Privy Council would not allow their 
decision to be thus explained away and reversed this judgment of 
the High Court in 9 I. A. 128, where they followed ther ruling in 
Kantoo Lals case and held it applicable to Madras also and to 
impartible as well as partible property. In the meanwhile the point 
had come again before a Full Bench of the Court in Ponnappa 
Pillai v. Pappuvatyangar,. The majority (Sir C. Turner, C. J. 

Kernan and Kindersley, JJ.) held that the Privy Council ruling in 
Kantoo Lalls case ought to be followed. The minority consisting 
of Innes and Mutiusawmy Iyer, JJ., tried to distinguish it. The 
considerations put forward by the latter clearly show that the dòc- 
trine enunciated by the Judicial Committee was an innovation. In 
the first place the pious obligation of the son to discharge his 
father’s debt is a rcligions and moral duty—not a legal.one—inas- 
much as it requires him to discharge them even withon’ ancestral 
property, a rule which the Conrts in all the Presidencies except 
Bombay have refused to adopt. Secondly, the duty does. not arise 


family necessity. 
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under the Hindu ‘Law till after the father’s death. “If there was 
no obggation,in the son ut the date of the sale to pny a debt 
contracted by the father for his own purposes, how could the sak: 
be upheld by referring buck the son’s pious duty to that date, 
and thereby converting the bare chauce of a future pious obhyation 
into a cO-parcenary or concurrent obligation, actually existing ut 
the sale.” The duty might never arise at all if the father should 
become solvent in his lifetime. Thirdly, the Mitakshara which 
goes so tar as to hold the peculiar obligation of the son as a legal 
duty after the father’s death, emphatically recognises the power 
of interdiction in the son against the father’s alienation. 
.The effect of the ruling of the Privy Council, then, 1s that 
a father is empowered to alienate the ancestral estate for the dis- 
charge of his personal debts, not incurred for family necessity, and 
a croditor may attach and bring it to sale in execution for such 
debts. But as under Hinda Law the pious obligation of the son to 
discharge his father’s debts does not arise when such debts have 
been contracted for illegal or immoral purposes, a voluntary or 
judicial sale on account of them would not be authorized. Again, 
on the death of the father, the whole of such estate would be assets 
in the son’s hands for the purpose of discharging such debts—a 
point, too, about which there was previously some conflict cf opinion 
(see Ponnappa Pillat v. Pappuvatyangar'). ; 
An important supplement to the rule in Kantoo Lall’s casu 
was made in Suraj Bunst Koers case?, where the Judicial 
Committee held that the purchaser from the father was entitled to 
assume that the debt was not contracted for illegal or immoral 
purposes, and that it was for the son seeking to set aside the sale to 
establish not only that they were so contracted but also that the 
purchaser had uotice of that fact. Another result which the Madras 
High Court deduces from the ruling of the Privy Council is given 
in two recent Full Bench cases (Ramaswami Nadan v. Ulaganatha 
Grounden®, Mallesam Naidu v, Jugala Panda'.). It is there held 
that in respect of a debt contracted by the father, the creditor’s 
cause 'of action against father and son 18 one and the- same and 
arises on the same date, viz., the date of the debt, and there is not 
a separate cause of action against the son after the father’s death, 
sọ that the son’s liability cannot be énforced after the father’s death 
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when more than three years from the date of the loan have expired 
although as against the father it has been kept alive by meads of a 
@ecree and execution proceedings. In the recent case of Peria- 
sami v. Seetharama,* it was held that a decree obtained against 
the father gives a fresh cause of action against the sons. 


Again we have seen that the strict law of the Mitakshara pro- 
hibited the alienation by a co-parcener of his share in the ancestral 
estate. But in Madras and Bombay it was pretty early recognised 
that whena co-parcener aliened his share for valuable consideration 
the purchaser had an equity to stand in his shoes and demand a 
partition; a fortiori it could be seized and sold in execution. In 
Suraj Bansi Koers case the Privy Council in approval of these 
rulings observe : “ There can be little doubt that all such alienations 
whether voluntary or compulgory, are inconsistent with the strict 
theory of a joint and undivided family (governed by the Mitak- 
shara law) and the law, as established in Madras and Bombay, has 
been one of gradual growth, founded upon the equity which 
a purchaser for value has to be allowed to stand in his vendor’s shoes 
and to work out his rights by means of a partition.’ In Bengal 
aud the N. W. Provinces, the strict rule of the Mitakshara was 
followed, it being held that not only a voluntary alienation of such 
share was not permissible (Sadabart’x case? but that even 
a judicial sale was null and void (Jugdeep v. Deendsal).* But 
the Privy Council in (Deendial Singh v, Jugdeep Narrain, re- 
versed the latter decision, and affirmed thatan undivided share 
in joint property was capable of seizure in execution. e Their 
Lordships finding that the question of the right of an execution 
creditor and of a purchaser at an execution sale was expressly left 
open by the decision in Sadabart’s case ‘and has not been since 
concluded by any subsequent decision which is satisfactory to their 
minds, have come to the conclusion that the law in respect, at least 
of those rights, should be declared to be the same in Bengal as 
that which exists m Madras. They do not think it necessary or 
right in this case to express any dissent from the ruling of the High 
Court in Sudabart’s case as to voluntary alienations. Buf however 
nice the distinction between the rights of a purchaser under a 
voluntary conveyance and those of a purcnaser under an execution- 
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sale may be, it is clear that a distinction may, and in some cases 
does, éxist between them”. 

The history of law furnishes.several instances in which a bat 
against alienation has been removed altogether, by first relaxing it 
in favour of execution-creditors. It might similarly have been 
expected that the ruling in Deen Dyal’s case would bring about the 
recognition even in those provinces of the power of voluntary alie- 
nation and so it would probably have done ifthe point had come up 
before the Privy Council, soon after Deen Dyal’s case. But as for seve- 
ral years the question did not arise before them, they felt bound to 
recognize the long and uniform course of decisions of the courts of 
those provinces and declare aguinst the power so far as they were 
concerned. (Balgobind Das v. Narain Lal.) Considerations of 
equity, however, have toa considerable extent nullified the hardship 
ofthe prohibition. Before such an alienation is set aside at the 
instance of the other co-parceners, the court may require equity to be 
done by ordering a partition and making the purchase money a 
charge upon the share of the alienor(Mahabeer Persad v. Ramyad.?) 

Still, however, the law on these points is full of anomalies, 
charactefistic of the stage of transition, of the struggle betweeu 
the new and the old order of things. For instance the equity 
recognized in Mahabeer Persad’s case in favour of the purchaser 
of an undivided share under the law of Bengal and the N. W. 
Provinces is not given effect to where the co-parcener who sells is 
dead, so that the purchaser gets .absolutely nothing in that case 
(Madha Pershad v. Mehrban Singh.)2 Again even in Madras 
and Bombay the power of a co-parcener to alienate his share by 
way of gift or devise is denied, for the reason that the equity 
‘which a purchaser for value has to stand in his vendor’s shoes 
does not arise in the case of a volunteer. In Madras it was 
formerly held that a gift of an undivided share was valid but that 
a devise was invalid on the ground that “at the moment of death, the 
right of survivorship is in conflict with the right by devise. The 
title by survivorship being the prior title, takes precedence to 
the exclision of that by devise.” Vitlabutitan v. Yamen Amma‘. 
The Privy Council in Lakshmana Dada Natk v. Ramachandra 
Dada Naik’, affirmed the ruling in the above case as to a devise 
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but left open the question whether a gift inter vivos would be 
valid. Subsequent decisions of the Madras High Gourt have held 
“that even a gift is invalid. The Privy Council have not ruled 
on the point and it would be interesting to know what their 
decision would ultimately be. Certain observations, however, of 
their Lordships in the last mentioned case, “ The question, there- 
-fore, is not so much whether an admitted principle of Hindn Law 
shall be carried out to its apparently logical consequences, as 
what are the limits of an exceptional doctrine established by 
modern jurisprudence,” seem to indicate that they are not prepared 
to carry the power of alienation further than it has gone already. 
It is to be observed that according to English Law a joint tenant 
has the power to make a gift, though nota devise, of his undivided 
share, 


Another anomaly is the dangerous position in which persons 
who advance loans to a member of an undivided Hindu family (not 
being z father) on his personal credit are placed. I?he dies, they 
are absolutely without a romedy. His share lapses to the surviv- 
ing co-parceners ; they do not take it as heirs and are pot bound 
by: his debts (Udaram v. Hanu,+ Koopoo Konan v. Chinnayan,? 
approved in Suraj Bunei Koer’s case). Even where the debtor 
is a father there are several difficulties in the creditor’s way. A 
decree obtained against the father cannot be executed against the 
sons as they are not his legal representatives ; but afresh suit has 
ta be filed against them based on their Hindu Law obligation to 
pay the father’s debts (Zemindar of Stvagirt v. Alwar Aiyan- 
gar? and Hanumantha v. Hanumayya‘t) or on the obligation 
created by the decree against their fatber. And the two 
recent Madras decisions, already referred to, which hold that the 
canse of action against father and son in respect of a debt con- 
tracted by the father is one and the same and arises at the same 
time, make it incumbent upon the creditor to join all the sons of 
his debtor, whether minors or adults, in every suit he has to file 
against him. Every practising lawyer knows the difficulties of 
conducting a litigation against minor defendants. Nor is this all. 
Even where a decree has been obtained, if fresh sons are porn 
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either to the father or his children, fresh suits have to be filed and 
decrees. obtained against them as each is born, for fear that the debt 
might bocome barred as against them. And very frequently it may° 
even happen that tho debts are barred even before the son is born, 
in which case the creditor is absolutely without a remody in the 
event of the father’s doath*. It is to be hoped that these and 
other grave anomalies will be remedied soon by recognizing that 
a coparcener’s share is assets in the hands of the survivors for the 
discharge of his debts, and providing that sons are legal represen- 
tatives of their father for the execution of decrees obtained against 
him, reserving, however, a power to them to contest the debt on the 
ground of its illegal or immoral purpose. Again the courts in India 
have been so unwilling to follow the spirit of the ruling in Kantoo 
Lall’s case that they have insisted that the sale or mortgage by a 
father is justified only when it is on account of an antecedent debt 
but that it is invalid if on account of a contemporaneous payment 
(Sams Aiyangar v. Ponnammal’, and Hanuman Kamat v. Dowlat 
Munder?). This seems very much like a distinction without a 
difference. It is only necessary to pay the money one day and to 
take the mortgage or sale the next day or even hour in order 
to come within the rule. A law which can be so easily evaded is 
not likely to last longt. In Madras it has been held that a purchaser 
from a father for a present, as distinguished from antecedent, 
consideration has no equity to obtain a refund of the purchase 
money from the sons before the sale is set aside at their instance 
(Virabhqdra v. Guruvenkata®) but in Calcutta the contrary has 
been held on the ground that under the circumstances the purchase 
money would constitute a debt due from the father and payable by 
the sons under their pious obligation. Koer Hasmat v. Sundar 
Dast. It may be questioned if the Calcutta decision is not more 


al The recent decision in Periasams v, Seetharama, 14 M. L. J., 84 holding that 
a decree obtained against the father gives a fresh cause of action against the sons, 


and that a frgsh period of time rans from the date of such decree, relieves che 
difficulty to some extent. 
+ 


+ Quite recently, it has been decided by the Madras High Court that a mort- 
gage for s present consideration without any antecedent debt is valid.—Ep. 


1 LL.B, 2 M. 28. 3, LL. B. 22 M. 31v. 
a. DFL R., 10 C. 628. 4. IL L. B., 11 O. 396, 
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in consonance with equity and with the spirit of ‘the ruling in 
Kantoo Balls case than the Madras ono.” e y k 


i M. A. TIRUNARAYANA GHARLE 
{To be continued), 
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NOTES OF INDIAN CASES. 





Bhagwan Koer'v. J. ©. Bose.—I. L. R., 31 ©. 11 :—The 
question ‘Who are Hindus?’ is not very easy to answer. It is 
perhaps more easy to answer the question who are not Hindus. 
in this case there was a contest about the will of the late Sirdar’ 
Dayal Singh of Punjab. The deceased was a Sikh by birth and- 
it was alleged that he‘had’ become a member of the Brahmo Samaj 
and had deviated from the orthodox practice of his community 
in the matter of diet and ceremonial observances. Jt was held. 
by the Judicial Committee that a Sikh was a Hindu within the 
meaning of S 2 of the Probate and. Administration Act, and that 
the testator did not, by becoming a Brahmo or by his departure 
from orthodoxy, cease to be a Sikh or Hindu. The decision of 
their Lordships correctly reflects the spirit of the times andi will 
exercise a wholesome influence in keeping. meee the-elements: 
of the Hindu community. i 


Webb v. Macpherson.—I. L. R. 81 C. 57 :—The nature of 
a vendors lien under S. 55 of the Transfer of Property Act is 
explained in this case, and their Lordships point out that it is 
diferent in its origin and nature from the vendor’s lien given by 
Courts of Equity, and that the charge i is not excluded by a -contract 
to postpone ‘payment of the purchase-money, or to receive it by 
instalments or by any agreement which is not inconsistenf with. the 
continuance of the charge. — 


=- &£ 


Inve Puranachandra Dutt. —I. L, R., 3! C. 44: on this- case 
the Calcutta High Court has applied a much stricter standard of 
professional conduct than’ that. adopted by the English. Court 
in In the matter of a solicttor!, Their Lordships considered that 


lL 11T. L B, 168. : t t ee i 
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the pleader was guilty of grossly: improper conduct in the 
discharge of his professional duty. The pleader had drawn the 
amount of a decree from Court on behelf of his client and applied 
the same to his own use. The client had asked for the money ; 
the pleader promised to pay on a future date, but failed to do so. 
He then gave a promissory note to his client and the client had to 
bring a suit for the money. There can be no doubt as to the 
impropriety of the pleader’s conduct or as to the necessity for 
‘insisting upon & high standard of honour to be observed by pleaders 
in their relations with their clients, 

Magniram v. Mehdi Hossein Khan.—I. L. R, 31 C. 95:— 
The doctrine of contribution in respect of mortgage debts has been 
correctly laid down in this case. Two properties X and Y were 
mortgaged to secure one debt, Subsequently property X was 
purchased by A and property Y by B. In execution of the decree 
obtained on the mortgage, property Y was sold by the Court 
and purchased by- A and the entire mortgage-debt was satisfied. 
The Calcutta High Court holds that B is entitled to contri- 
bution against A in. proportion to the value of the properties 
X and Y.» The decision of the Madras High Court in Seshayyar 
v. Krishna Ayyangar! denying the right to conten under 
similar circumstances is obviously unsound) 


Hassan Ali- v. Gauzi Ali Mir, I. Ó. Ri, 81 C. 179:—The 
Calcutta High Court’ has in this case taken a more proper view 
of the scope of S. 244 of the Ciyik Procedure Code than has been 
taken by the Madras High Court in certain recent cases (C. M. 
S. A.No.-81 of 1903 and O. M. A. No. 21 of 1908) and in Laldas 
v Kishordas?, A obtained a decree in ejectment against B, and 
when he applied for execution, B pleaded an agreement between 
him and the decree-holder, anterior to the decree that he. should 
not be oysted from the land and that permanent right over the 
same would be granted to the decreeholder. 8, 244 implies the 
existence of a decree cap&ble of execution. Any plea which denies 
the existence of a decree capable of execution and is based not 
upon the language of the decree itself but upon matters not 
disclosed therein and’ not arising subsequently to the decree, is 
outside the scope of 8. 244, 


lL. IL L Bu, 24 M. 96 at 107. 2. LL, Rọ 22B. 468, 
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SUMMARY OF RECENT CASES. 
Dawson v. Great Northern and City Railway [1904], 1 K. B. 277. 
Damages for tort—Chose in action— Assignment. 


A right to claim damages for a tort is not a legal chose in 
action so as to enable an assignee of such right to sue in his own 
name. 


A purchaser of an estate or an interest in land is not-entitled 
to maintain an action for a wrong done in relation to the land 
during the time when it belonged to his vendor, except where 
the wrong is a continuing wrong, as in the case of a permanent 
nuisance. 


Penruddock’s case 5 Rep. 100 (b); and Thompson v. Gibson, 
56 R. R. 762, followed. 





Borthwick v. Elderlies Steamship Company 
[1904], 1 K. B. 319. 


Construction of document—Bill of lading—Implied war ony of 
sea-worthiness. i 


Where there are sevél clauses in a legal document such as a 
bill of lading they must*be construed as far as possible consist- 
ently with one another and one of them ought not to be treated 
as surplusage and rejected unless it is impossible to read it with 


other clauses. ; 


In a contract of carriage of goods by sea there is an implied 
warranty of seaworthiness and this implied-warranty will be held, 
not to have been excepted unless it plainly appears in the bill of 
peas that it is intended to except it. i A 





Stuart v. Joy [1904]; 1 K. B. 362. 


Landlord and tenant— Assignment by lessor of reverstore—Lrabslaty 
of assignor. ° 
A lessor who has assigned his reversion remains liable me 
withstanding such assignment upon his express covenants running. 


with the reversion in a lease for years under seal. ° 
; ; 
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Dixon v. Bradford, &c., Coal Supply Society 
i [1904], 1 K. B. 444. 


Landlord and tenant—Yearly tenancy—Three months’ notice— 
Notece to qut—-Notice expiring wtih year of tenancy. 


An agreement of tenancy by which premises are let at a 
rental of certain amount per annum to a person who has to pay 
the rents and taxes, the tenancy being determinable on 3 months’ 
notice on either side, creates a yearly tenancy determinable by 3 
months’ notice expiring with a year of the tenancy and not at any 
other time. 


en rarer eee 


Raynor In re—Rayner v. Rayner [1904], 1 Ch. 187. 
Will—Construction—Admissibtlity of evidence—Securities. 


Evidencg is admissible for the purpose of explaining the 
meaning of words used by a, testator as distinguished from evidence 
of the testator’s intention. 


For the purpose of explaining the meaning of the words 
used by the testator, evidence is admissible of the circumstances 


surrounding the testator at the time of making the will. 


Evidence is also admissible to show that expressions used in 
a will have acquired an appropfiate meaning either generally, or 
by local*usage, or amongst particular classes. 


, Where any doubt arises upon the true sense and meaning 
of the words themselves or any ditliculty as to their application 
under surrounding circumstances “the sense and meaning of the 
language may be investigated and-ascertained by evidence dehors 
the instrument itself.” 


But a word used in a technical sense in a document must he 
construed’ in its strict legal sense although such sense may not 
necessarily be its archaic or popular sense at the date of the instru- 


ment. 
e 


The meaning of the word “ Securities” in a will considered, 


= 
86 THE MADRAS LAW JOURNAL. » [VOL XIV. 


-Wilcox v. Steel [1904], 1:Ch. 212. ` 


eFranchise—Market— Disturbance. 


The franchise of a market when it was originally established 
was a very useful and beneficial thing to the public. 

Yard v. Ford, 2 Saund, 172: 2 Wms. Saund 500 referred to. 

A sale outside a market is a distarbance of the market. 


Establishing ® new market rivalling the old is also a distur- 
bance and no question of intention arises. 


a AN 


In re Safety Explosives Limited [1904], 1 Ch. 226. 
Solicttor’s lien, nature of —Hatingutshment. 


The lien of a solicitor only entitles the latter to retain the 
douments in his hands until he should receive payfnent of what 
is due to him. It does not give the solicitor a charge or security 
upon the property to which the documents relate. 


Where the solicitor ‘hands over the documents over which 
he has lien without any condition the lien comes to an end, 





In re Richardson—Parry v. Holmes [1904], 1 Ch. 332. 
" Will—Devtee—Successive life estates—Cy pres doctrine— state tatl. 


The law will not allow of a successive limitation of estates 
for life to persons unborn. ‘Where there are successive limitatiofis 
for hfe to persons who stand in such relation to each other as 
that they will take successively under an estate tail if the limi- 
tations were construed as creating an estate tail, it may Be possible 
under certain circumstances by applying the doctrine of Cy pres 
to hold that an estate tail has been created. 8 


Where there are simply successive limitations of life eatates 
not followed by anything indicating estates of inheritance and the 
beneficiaries who are to take are not such as would take under 
an estate tail but are a larger class (viz, all the children * of 
every generation) no estate tail can be said to have been created, 
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Great Torrington Commons Conservators v. Moore Stevens 
[1904], 1 Ch. 347. 


Riparian proprietors—Niver— Two streams—Isaland~Medium filume 


Where a stream flows between two manors or properties, in 
the absence of any evidence to the contrary, the boundary is taken 
to be the medium filum of the stream. 


Where there is an island which is as old as or older than 
the banks on either side and which is not shewn to belong to 
plaintiffs, and the river is in fact divided into two streams, tho 
medium filum aque is to be drawn not through the island by 
taking into consideration, the whole river (or the two streams 
together) but through the stream between the island and the Iland 
admittedly vested in the plaintiffs. 





Taddy & Co. v. Shterious & Oo. [1904], | Ch. 354. 


Sale of goods subject to condtlions—Condstions not running with 
goods. f 


A condition that goods should not be sold for less than a 
certain price do not run with the goods and cannot be attached 
to goods so as to bind all purchasers with notice. If there was 
a breach of the contract then the person imposing the condition 
may sue for such breach. 


» 





Bruver v. Moore*[1904], 1 Ch. 305. 


Construction of documents—Month—Lunar monuth—No eaceptron 
in commercial documents—Construction not affected by subse- 
quent conduct—Option to purchase—Contract to eatend tume— 
Implication from conduct--Notice of exercise of opiton sent by 
post—Relief in equity—Hnforcement of strict rights when 
inequstable. 


An opéion given to a person to purchase during a certain 
period certain patent rights, if supported by consideration, will not 
be revocable. 


Under the Common Law month means lunar month and not 
calendar month, , 


3 ° 
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In the Ecclesiastical Courts month means calendar month. 


lt is an ordinary rule of construction that words must bear 
their ordinary primary meaning unless the context of the instru- 
ment read.as a wholo or surrounding contemporaneous circum- 
stances shew that the secondary moaning expresses the real 
intention of the partios, or unless the wọrds are used in connection 
with some place, trade, or the like in which they have acquired 
the secondary meaning as their customary meaning quoad hoc. 


Statements by either party as to the sense in which he used 
or intended to use the. words made subsequently to the execution 
of the document and subsequent acts of the parties are inadmissible 
for the purpose of construing the document. 


There is no general exception that “ month” used in commercial 
or mercantile documents means calendar month. 


There is nothing to prevent parties from cdming to a 
subsequent agreement having the effect of extending the period 
of option, and such agreement need not be in writing but may 
be implied from a course of conduct. 


_ lt is a principle of equity that if parties who have entered 
into definite and distinct terms—certain penalties or legal forfeiture 
—afterwards enter upon a course of negotiation which has the 
effect of leading one of the p#rties to suppose that the strict 
rights arising under the contrdct will not be enforced, or “will be 
kept in suspense, or held in abeyance, the person who otherwise 
might have enforced his rights will not be allowed to enforce theme 
where it would be inequitable having regard to the dealings which 
bave thus taken place between the parties. 

In order that relief may be given in such cases it ik ‘not 
necessary to find fraud. Innocent misrepresentation will do. 


An opfion to purchase is duly exercised when a telegram is 
rent and a letter posted to the effect that he has exercised the 
option. 

Henthorn v. Fraser, (1892) 2 Ch. 38 followed. oe 

" e ', z 
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- In re Skinner—Oooper v. Skinner [1904], 1 Ch. 289. 


Administratsón—-Gross neglect or-refusal to account—Trustees and 
executors liable for costs of action. 

Where proceedings for administration are renderéd necessary 
by tle gross and indefensible neglect of executors or trustees to 
deliver accounts, the defaulting executors or trustees may be 
ordered to pay the costs of the action including the costs of taking 
and vouching the accounts. 





In re the Bodega Company; Limited (1904], 1 Ch. 276. 


Company—Director—Disqualification from office—Vacating ipso 
facto—Disqualification not known to Company— Disqualified 
derector not entitled to fees—Quantum merutt—Nature of 
action for money had and recesved. 


Where under the articles of a company it is provided that 
a director sh&ll vacate his office if he should be concerned in or 
participate in any contract with the company not disclosed to 
or authorized by the Board, a director who is concerned conten 
to the articles automatically vacates his office, 


The disqualification, however, continues only so long as the 
contract continues and ceases when the contract ceases or comes to 
an end, . 


Where the director is paid fees diring the period of disquali- 
fication, which disqualification is not known to the others, the 
company will be entitled to recover such fees on money paid under 
a mistake of fact. 


‘The action for money had and received lies for money paid 
by mistake or upon a consideration which fails. 


Moses v.eMacferlan, 2 Burr. 1012, referred to. 


In a claim for recovery of money paid under a mistake it must 
be shewn that the mistake was one which led the party paying 
to suppose that he was legally liable to pay. 


e 
Atken v. Short, 1 H. & N. 260, referred to. 


+ 
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Consideration means sufficient consideration to support an 
action, at law. Services rendered without request, express or 
implied, are not sufficient. 


A plaintiff cannot recover for services rendered to and accepted 
by a defendant unless thoy were so rendered at the defendant's 
request. The acceptance of the services rendered raises a pre- 
‘sumption that such request was made. But this presumption is 
rebuttable and is rebutted if it is shewn that the acceptance was 
given under such circumstances of mistake as to render it incredi- 
ble that the services ever would have been accepted if the true 
facts had been known. 


A director who performs the duties of his office but is under 
a, disqualification, which is known to him and not known to others, 
is not entitled to any quantum merutt. 





North American Land and Timber Company, Limitél v. Watkins 
[1904], 1 Ch. 242. 


Statute of Limttatson—Hwpress trustee—Principal ant Agent— 
Mosteys remitted to Agent for investment—Suit for account— 
Limitation. ` 


A person occupying a fiduciary relation who has property ` 
deposited with him on the strength of such relation is to be dealt 
with as an express and not merely a constructive trastee gof such 


property. 


Where the principal remits moneys to his agent for investing 
the same in some lands, the agent is an express trustee and the 
statnte of limitation does not apply to a suit by the principal against 
the agent for an account of such moneys. ° 





In re Jordan—Hayward v. Hamilton [1904], 1 Ch. 260. 
Breach of trust—Trustees dying—Action by beneficiarh—Repre- 
sentution of trust estate. 


An action by a beneficiary, all the trustees having died, against 
e 
the executor of a deceased trustee for the latter breach of trust 


* 
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was adjourned to enable new persons to be appointed to represent 
the trust estate and joined as defendants or to enable the re- 
presentatives of the surviving trustees being joined. ° 





In re Oroxon—Oroxon v. Ferrers [1994], 1 Ch. 252. 


Name and arms clause— Lawfully assume ”—Condition subse- 
quent—Impossebilaty. 


Where a testator imposes a condition that his devisees who 
(lo not bear his name or coat of arms should within a certain 
period of the vesting of the estate lawfully assume such name and 
coat of arms,{he must have intended that something should be done 
to give a legal color to the title to assume the arms, If the devisee 
cannot lawfully assuine the arms, the performance of the condition 
becomes impossible, and as it is a condition subsequent which 
becomes impossible, he take the estate free of the coudition. 





Brandis, Sons & Co. v. Dunlop Rubber Oompany, Limited. 
[1904], 1 K. B. 887. 


Sale of goods—Direction to pay price to third person—-No assign- 
ment. 


A mere request or direction by the seller to the buyer to 
pay the price to a third person does not amount to an assignment 
of the debt (price) to such third person so as to entitle the latter 


to maintain an action in his own name for the price. 
e 





Price & Co. v. The Union Lighterage Company 
r [1904], 1 K. B. 412. 


Cartier——Haemption from loss of goods which can be covered by 
insurahce— Inability for negligence. 


Where under a contract of carriage the barge owner is ex- 
empted from liability “for any loss of or damage to goods which 
can be covered by insurance,” he is not exempt from liability for 
loss or damage cused by the negligence of his servants, 


* 
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JOTTINGS AND CUTTINGS. 


Indian Legal Appointments :—The Secretary of State for 
India has ‘appointed one Mr. Erle Richards as Law Member of 
the Viceregal Council and another Mr. Boddilly as a Judge of 
the Calcutta High Court. Neither of these gentlemen is known 
to fame, nur do we suppose they have hidden their lights in a 
bushel. We cannot imagine either that the Secretary of State 
had any hidden sources of information as regards the superior 
qualifications of these worthy gentlemen for the distinguished offices’ 
to whichit has pleased him to call them. We have no prejudice 
against youth, and we have no disinclination to believe in hidden 
possibilities of future greatness. We are quite aware that young 
men, with no reputation behind them, have sometimes made very 
good judges, Butthe difficulty, always, is in finding out the 
man of the right quality with the promise of fature eminence. It 
does not appear to us that the Secretary Of State thas evinced 
any solicitude for the interests of the people of India in making 
these selections, It is impossible to see on what principle he ` 
has acted in the particular cases under notice. Englishmen in 
India lowd to talk of the “Pax Brittanica” and there are those that 
say that India has been.won by the sword and ought to be kept 
by the sword. But we fancy that no one will deny that évery 
endeavour should be made to hold the country by the affection 
of the people and by the. intelligent appreciation of the benefits 
of British rule. ‘The administration of justice by just and able 
men is one of the principal bonds by which the people are held 
attached to British rule. Government should do nothing to impair 
the confidence of the people in the efficient administration of 
justice. The class of people competent to criticise and to appre- 
ciate aright is largely increasing. To send out inccinpetent 
lawyers to preside in spheres where they are Lrought into contact 
with a very able body of men, is not the best policy ob governing 
India. The contempt in which some of the men who owe their 
high appointments to influences other than their own merit are held 
is a source of weakness to the government the effects of which, states- 
men ought to have no difficulty in realizing. The warning h 
frequently been-given against the danger of the policy of inflicting 
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third rate men upon people who can make their own comparisons. 
We have no wish to siggest anything against Mr. Erle Richards 
or Mr. Boddilly. We hope and trust they will prove oxceptiaus? 
But we must lodge our protest against the reckless indifference 
to India’s needs which characterizes the patronage of the Secretary 
of State. 
* 

Arrears in the High Court:—The Madras High Court is 
getting into arrears. It is true that the Judges of Madras have not 
turned out smaller quantity than their brethren in the other 
provinces. But there is no doubt they have not done a» much 
work as their predecessors. : Wedo not mean to’say-they are sitting 
fewer hours in court. In fact one may justly claim they should 
have more intervals of rest to enable them to study their cases 
better and to deliver better judgments. The question is naturally 
asked—what is the cause of the fall? Causes are assigned which do 
not touch theereal source of the mischief. Some say Vakils are 
allowed to talk more; others, that some of the predecessors of the 
present Judges had more drastic methods of disposal. There are 
also some, by no means less numerous, who think that the Judges 
haye not the same capacity. It is true that Judges like Holloway 
and Shephard had each his own peculiar method of summary 
disposal. It must be admitted that the rank and file of the 
profession has improved enormously in the ability to handle cases, 
which. necessarily .enforces greater attention to: points otherwise 
likely to*be overlooked. But, with the most sincere desire’ to 
appreciate the work of the Judges, we must confess there is a great 
deterioration in the judicial talent -brought to bear ‘upon the 


administration of justice. We have frequently pointed out in 


these pages that there is a great responsibility resting upon the 


Governmeat, both here and at home, in the selections to high 
judicial office. Nothing has been done to ensure’ an adequate 
legal training in the members of the Indian Civil Service likely to 


be called’ upon to fill the highest judicial offices in’ the country. 


Law is every day becoming a more and more technical study, and 


unless adequate steps, are taken to. ensure a proper judicial 


training in the-occnpants of-the, High. Court Bench; that tribunal’ 


rung ther risk of hping -brought into contempti Arrears may: be 


\ 
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kept down by refusing to hear pleaders or more simply by summary 
rejection of all cases. But we trust there is nobody in the 
fand who will suggest this means of coping with the arrears. Unless 
there is a sincere desire all round to examine dispassionately into 
the existing state of things and its true causes, it will be impossible 
to apply the mght remedy. 


%* 
% * 


The Indeterminate Sentence—By Warren C. Spalding, Secre- 
tary of the Massachusetts Prison Association:—What shall be 
done tothe lawbreaker? For centuries there was but one answer, 
“« Punish him.” The transaction between the state and the 
offender was reckoned a commercial one, that of debtor and creditor 
—so much penalty for so much wrong-doing. The offence rather 
than the offender, was considered, and an attempt was made to 
« make the punishment fit the crime.” 


The impossibility of doing this is seen when we consider the 
basis of the adjustment. In a civil action, when the facts are 
ascertained, it is comparatively easy to fix the obligation of the 
debtor. 7 


But there is no standard for measuring the obligation of tho 
criminal to the state, te be “paid” as a penalty. For instance, 
who can say what “ justice ” requires in dealing with a man who 
has stolen a dollar? That ascertained, the punishment of larceny 
would be a question of mathemåtics, multiplying the number of 
dollars stolen by the penalty for stealing one dollar. s 


It may be said that the principle of retaliation should govern ; 
that the criminal should be made to snffer as much as he made his 
victim suffer—“ An eye for an eye, a tooth for a tooth.” This 
might answer in a primitive age, a sort of standard, but it is crude 
and unscientific. One man will suffer a hundred times more than 
another from the loss of an eye or a tooth ; and as for property, one 
who loses a few dollars laid aside for old age, suffers mone than & 
millionaire who is robbed of thonsands. 


If the suffering from injury cannot be estimated accurately, it 
is equally difficult to determine that from punishment. No 
suffer alike from the same penalty. Exposure, eonviction and im- 


} 
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prisonment bring unbearable agony to one; they are trifling 
incidents in life to another. 


Neither the character of the offence nor the suffering of the injur-* 
ed person can furnish a basis for estimating how much punishment 
will “fit” a given offence. We cannot set off a certain amount of 
crime. No judge imposing a sentence can tell how much the criminal 
ought to be made to suffer, or how much he will suffer in serving it. 
Under a retributive system the responsibility of the offender must 
also be considered, not his mental condition only, but his birth, 
training, surroundings—everything which enters into the equation 
of life. In measuring responsibility there are insuperable difficul- 
fies, 

The indeterminate sentence is.the central feature in a system 
with widely different principles, aims and methods. lt does not 
attempt to ‘‘ make the punishment fit the crime,” but to make it fit 
the criminal. The purpose is not retribution, but reformation—to 
prepare-him fọr the right use of his liberty. Attention is centered 
upon the future and not on the past.. He is imprisoned, not so much — 
for doing what he did, as for being what he is, and the purpose ik 
to make hiù what he ought to be. 


The fundamental difference between the definite and the in- 
determinate sentence lies in this—that in the former the court 
fixes the time of release, while in the latter it does not. The sen- 
tence is merely to imprisonment, . The statutes establish certain 
limitationg to the period of detention. Sometimes the court is 
authorized to fix a maximum and a minimum limit, Sometimes the 
statute provides that the prisoner may be held for the maximum 
term for which he might be imprisoned on a definite sentence, But 
in all cases the date of discharge is determined by the . institution 
authorities. 


When this method was first adopted its expediency was ques- 
tioned, but careful consideration shows that it provides the only 
proper distribution of judicial and administrative powers. The 
function of the legislature is to declare what acts shall be consider- 
ed criminal. The function of the court is to ascertain whether a 
crime has-been committed, and to decide whether the offender shall 
be mmptisoned. But releasing a. prisoner is an administrative 
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function, und in no sense a judicial one, for it must depend, for its 
proper exercise, upon things which will happen after commitment 
of which, therefore, the court cannot know. Taken from the com- 
munity because unfit to be in it, the public safety demands that the 
prisoner shall not be permitted to return until he has become fit. 
A decision on this point can be made intelligently only by those 
who have him under observation constantly, and upon tests which 
cover overy detail of daily life; and as correct conduct in prison is 
not an infallible proof of permanent reformation, his release is condi- 
tional instead of absolute. 


One of the most serious defects of the sentence is that it con- 
cerns itself almost wholly with one illegal act. To say that a man 
has committed a crime is not equivalent to saying that he isa 
criminal. What he has done may be proved by evidence, but no 
trail will show what he is. He may be much better than his deed 
or much worse. No sentence can bo wise that is based so exclu- 
sively upon a single past act ; which ignores what ha will be when 
he is discharged. It will be endured by the prisoner merely asa 
method of paying an old debt; of squaring his account with the 
state, but it makes no appeal for a chango in himself, fot he will be 
released at a given time, regardloss ot any change—no sooner if ho 
becomes better ; no later for continuing bad or becoming worse. 


The stato has a groater interest in what an offender will be 
and do in tho yoars after his releaso than in what he did before his 
imprisonment began. No hospital releases a patient until it is 
thought that he has ceased to be insane, but the prison releases men 
known to be unimproved criminals, when they are all held on defi- 
uito sontencos. The indeterminate sentenco puts emphasis upon 
character, by making discharge depend upon it. It centres attention 
upon tho future. Retaliatory treatment looks backward, and asks 
what the offender did; reformatory troatment looks forward and 
asks what he will be and do, and requires s satisfactory answer 
from him before he is released. 


In tho nature of things the two systems must produce different 
effects upon the prisoner. A retributive sentence can be served by 
him without the slightest effort on his part. But a sentence w 
expiration is determined by himself, taxos him totthe utmost. The- 
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compulsion, however, is from within and not from without. It 
arouses ambition, cultivates forethought, foresight, self-control and 
self-reliance. Jt substitutes an impelling self-discipline for a res- ` 
training official discipline. The warden is no longa a mere 
custodian, preventing him [rom securing his liberty, for he desires 
the release of the prisoner as soon as possible. He is nota repressor, 
but an inspirer and a helper. The prisoner no longer thinks of 
himself as paying a debt; nor is he enduring a punishment 
“inflicted ” on him. He is struggling for a prize which the au- 
thorities have set before him, which they are ready to help him 
secure. The restraints, labor, schools etc., are not “ imposed upon ” 
him for a past act, but are a means of preparation for his future. 
The change of emphasis and of the relations between the prisoner 
and the authorities is of inestimable importance. 


The indeterminate sentence affects the discharged prisoner 
helpfully. Discharge from a definite sentence is release from all 
restraint. He has paid the debt and can do as he pleases. His 
relations to the state are the same as those of one who has nevér 
done wrong, When release comes it is without preparation, and 
the rebound is often violent, Old companions are sought and 
old courses are resumed at once. ° 


But release from indeterminate sentence'is gradual and pro- 
gressive. It begins in the prison with promotions from grade to 
grade, won by merit, under rales which test character severely. 
These promotions are attended by an increase of privileges and 
liberty, a valuable preparation for the final step—full release. 
When that comes there is little rebound. He is not free, but is still 
under control. The continuance of liberty is conditional. What 
he secure by good behavior must be retained in the same Way. 
Supervision takes the place of actual custody. His use of liberty 
is regulated ky the authorities who have him in charge. They 
control hig associates and associations, may require frequent 
reports and may take away his liberty for any misbehaviour, 
without a new conviction. He may be too wicked or too weak, 
too lacking in right purpose or in stamina, to stand the strain 
of absolute freedam. He is aided by the restraint and supervision 
involved.in a conditional release, and his good purposes are: re- 
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- enforced by the knowledge that his: sentence. still holds over him 
‘and may be put in force at.any time. . 


The indeterminate sentence also facilitates the re-instatement 
“of the prisoner. Release from a definite sentence does not imply 
fitness for citizenship. Release from an indeterminate sentence is 
an assurance, that the authorities believe he is fit for liberty. This 
makes it far easier to obtain employment, and to recover a place iu 
the community. 


The indeterminate sentence will in the end compel an entire 
_change in prison methods. It is manifestly unjust to make a 
_.prisoner’s release depend upon reformation, if the institution does 

nothing to secure it. When'the state takes control of a portion of 
_ the life of one of its citizens, it isunder obligation to do everything 
in its power, no matter at what cost, to recover him. This should 
be the -ultimate purpose of imprisonment, and whatever will ac- 
complish it should be applied—schools for the taining of both 
brain and hand, physical culture, religious and moral instruction, 
‘ employment at industries which will fit for free lifè—everything, 
in fact, which svill-promote restoration. s 
In all those ways, and in many others the indeterminate sen- 
tence furnishes opportunities which the definite sentence cannot 
afford for applying restorative mengures, before, during and after 
imprisonment. Because it furnishes them, and secures better 
results than followed the use of ‘the definite sentence, it ig snpersetl - 
ing it.—(The Ameriran Lawyer}. 


+t 
x * » 


Shall J takea Partner ?.—This is a question which near lyevery 
solicitor practising by himself is sure to turn over in his mind, 
and it is a difficult one to answer. Without a partner i in a solicitor’s 
practice one is lost, and often enough by a partner one’s fortune is 
lost. Traly, a choice of évils. Hither to be every day driven into 
a cornér by reason of having no one to help and no 6ne to take 
counsel with, or to tun the risk of one’s business and connection 
being spoilt, and possibly one’s fortune wasted, by taking a partner. 


.A man makes headway in this profession ; for a time he.attinds 
to-Svery detail,.and‘all-goes well. His clients.are, pleased, his -work 
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‘is satisfactorily done, his mcometis more than he requires. Then 
‘he gets more to do than he can comfortably get through; the finds 
that ‘he:cannot keep abreast with:his-work’; that he has to stop 
later and later at his office. His dinner, which used to'take place 
at 7, is:now ordered for 8, but he can rarely get home so as to sit 

_ down to it till 8°80. He leaves his home between 8 and 9 and 
returns between the same hours, and yet his work is aways in 
arrear. 


The strain of all this is very great, and he has no one to help 
him, no one to consult, no one to relieve him of the anxiety of his 
business, ‘What used to be a pleasure has become a toil and a 

‘labor. His clerks are well enough id a way but they cannot 
‘interview clients. They require close instruction and constant 
supervision, and, though it is not so, the overwrought man thinks 
that they are more trouble than ‘help, and attributes a great deal of 
his business troubles to them and their inefficiency. 


Fhe Rie reason of all his troubles does not strike him—tlat 
_ he is trying to do two men’s work.; that he is laboring to accom- 
plish th® impossible ; that he is full of irritation and indigestion. 
At last he gets seriously ill, and then, and not till then, does he 
see-that-either he must let some of his business go, and be satisfied 
with doing less work and being less prosperous, or.he must take a 
partner. Again a choice of evils! After all his efforts to get 
together a business, to be obliged to let a great portion of it slip 
away from him—he can never do that. 


No. He must takea partner, and riskit. He knows the 
*risks—no one better. He will be obliged to leave a great deal to 
„his partner, and he will not be able to supervise. lf he has to 
supervise, the object he hasin view in takiug a partner will be lost: 
he willbe as busy as ever; he wll get no relief. And yet he knows 
that unless ho is fortunate in his choice of a partner, if he does not 
closely waéch him, if he does not watch him almost as closely as a 
cat watghes a mouse, not only may he lose his business, but he 
may lose reputation, and also the hardly-earned money he has 
been able to put by. 


t.. And-this loss may arise'from the.carélessness.or negligence of 
the partner,;-or it-‘may arise from some-orimmal act of his partner 
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Yet the risk must be run, or the business must be lost. And the 
risk is run, nnd the partner taken. All goes well, perhaps. The 
stèp was just taken in time, the breakdown in health is avoided, 
and, with æ junior partner to throw all the heavy work upon, the 
senior partner is once more happy, and able to keep his part of his 
work under, and to return to his former dinnor hour; and, as he 
has not now to open the letters and see that the clerks come in 
good time to their work, he can take his breakfast an hour later, 
and things at home, as well as at the office, go more smoothly and 
comfortably, and the clients, who were beginning to wear wry 
faces when they saw their work was not being properly attended 
to, and that their adviser was in a constant state of irritation and 
hurry, once more begin to look cheerful and satisfied. The junior 
partner is worth his weight in gold, and the business grows apace, 
and, marvellous to say, though the “ new man” draws a good share 
of the profits, the * old man still ” takes as much as he did before. 
The books are now properly Kept; bills of costs are regylarly sent 
out, and the money is collected in cases where, before the partner- 
ship, it would have been lost. The man wonders why he did not 
take a partner before. He would have done so, but hg always 
thought aud heard that partners rarely gave satisfaction ; that the 
loss of income sustained by taking a partner was never compensated 
for by the ease and comfort afforded by having two to do the work 
instead of one But wait a bit! The junior partner in his turn 
finds in course of time that he, toe, must heve help, orhe will 
break down. The business has more than doubled since hb came 
in to lend a helping hand, and he snggests that another partner 
be found. To this the senior partner, who has by this time, 
managed to put by a snug little sum, readily agrees. He has 
been through the fire, and he knows the truth of what his junior 
tells him, namely, that unless another man is secured the ejunior’s 
health, and with it the business, must suffer. So the firm swells 
into one of three partners, and the business continues to grow, and 
each partner bas as much as he can do to manage his branch of 
the business without looking after the other partners. So things 
go on apparently prosperously ; bat one day the latest addition to 
the firm—let us call him Mr. Cur—does not turn up at the 
office, and on inquiry it is found that he did not return home lak 
night. In short, he has bolted? The old partners are aghast, and 
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for the first time for many a day they look minutely into the books, 
and they find some very curious entries—entries of business they 
had no idea was being done in the office, business of a kind 
in no way properly belonging to solicitors, and they begin to 
feel that trouble may be in store for them. Whatever could have 
made them, they ask, take a third partner, with all the risks of 
such an act, when they were doing so well? And having taken 
one in, however, could they place such implicit confidence in him 
as never to overlook his work and see what he was doing? They 
forget the taking of him in was a necessity. The giving to him of 
their confidence was also a matter of necessity. It was impossible 
for them to have suspicions of their own partner. They hope his 
reason for flight may be found to be something entirely apart 
from the business—some family trouble, some personal pecuniary 
difficulty. They knew their “flighty” partner was given to gamb- 
ling in a small way on the stock exchange; perhaps he has been 
plunging too deeply, and cannot meet his differences, and hence 
his sudden @eparture. They hope all this, but in their inmost 
hearts they are dreading that something like what happened in 
Cleather v Twisden (L. R. 24 Oh, D. 731), and more recently in 
Rhodes v. Boules (W. N. 1894, p. 194), has occurred.—(The Law 
Student’s Helper.) i 
+% . 

Universal Haposition, St. Louts, 1904, Depariment of Con- 
gresses. Universal Congress of Lawyers and-Jurists—Under the 
auspicesof the Universal Exposition St. Lous, 1904, and with the 
co-operation of the American Bar Association, a Universal Con- 
gress of Lawyers and Jurists will be held at St. Louis on Wednes- 
day, Thursday and Friday, September 28th, 29th and 80th, 1904. 
The Congress will be composed of :— 


(1). e Delegates named by the Governments of the World. 


(2). Delegates from Bar Associations of the United States and 
kindred ass8ciations of other nations. 

(3). “Delegates from Law Colleges named oe the constituted 
authorities thereof. i 

(4). Such eminent judges, Jurists and lawyers as may be 
specially appointed as delegates. 


8, 
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The Congress is immediately to succeed the annual meeting of 
the American: Bar Association-for 1904, which is to be held at St, 
Louis, September 26th, 27th and 28th, 1904. 


. The Governments of the world, the foreign law associations 
and the foreign law colleges are requested to appoint such number 
of delegates to the Congress as they may each determine, and 
advise the Director of Congresses, Universal Exposition, St. Louis, 
U.S. A., of the number of delegates appointed, their names and 
residences, 

Among the objects of the Congress are the consideration of :— 

First. The history and efficacy of the various systems of 
jurisprudence ; 

Second. Those questions of international, municipal and 
maritime law, which concern the welfare of all civilized nations; 


Third. The hope of contributing to greater harmony in the 
principles and the forms of procedure upon which the law of civili- 
zed’ nations should be based ; £ 


Fourth. The bringing of lawyers and jurists from all parts of 
the world in contact for the purpose of exchanging views on the 
principles and methods of a just jurisprudence ; 

fifth. The establishing of closer relations and associations 
between members of the profession upon which the administration 
of justice depends.. 


The meetings of the Congress and: of the Association are to be 
held in the Hall of International Congresses on the Exosition 
Grounds. The proceedings of the Congress are to be published and 
distributed’ to the members of the Congress and the Association. A, 
more detailed program will be published at a later date. 

Approved : 
Davin R.. Francis, HOWARD J. ROGERS, e 
President of the Exposition. Director of Congresses, 
Feeperiok W. LEHMANN. | 
Chairman, Committee on Congresses. 
JAMES HAGERMAN. 
President, American Bar Association. 


Accompanying the above circular invitations have gone.to 
governments of the world through the diplomatie corps of the 


a 
1 
à 


$ 


/ 


PART 111.] THE MADEAS LAW JOURNAL. ‘ 108 


United State§ under letters of the Secretary of State and are being 
favorably responded to; anc also to foreign associations kindred 
to the bar associations of this country and to foreign law colleges. 


The following rules were adopted concerning the apportion" 
ment of delegates to the Universal Congress of Lawyers and Jurists 
to be held in St. Louis on September 28th, 29th and 30th, 1904, 
immediately succeeding the regular Annual Meeting of the American 
Bar Association as fixed by the Louisianu Exposition authorities 
and the American Bar Association. 


The invitations which are to go out to the governments of the 
world are not to specify the number of delegates to be sent, but 
leave each Government to send as many as it will. 


The same rule as to invitations to foreign associations kindred 
to our American Bar Association. ` 


The same rule as to invitations to foreign law universities. 


The same rule as to such eminent judges, jurists and lawyers 
as may be designate as delegates by the joint action of the officials 
of the Exposition Company and the American Bar Association. 


. Specific appointment of American delegates will be announced 
later.—(The American Law Review). 


* 
¥ * : 


The Right-of-Privacy Statute of New York.—We have been 
requested to publish the text of this statute. It is entitled ‘An 
Act to Prevent the Unauthorized use of the Name or Picture of any 
Person for Purposes of Trade.” Its text is as follows :— 


S.1. A person, firm or corporation that uses for advertising 
purposes, or for the purposes of trade, the name, portrait, or picture 
of any living person without having first obtained the written 
consent of such person, or if a minor of his or her parent or guar- 
dian is guilty of a misdemeanor. 


8S. 2. Any person whose name, portrait or picture is used 

within this State for advertising purposes of trade without the 

written consent first obtained as above provided, may maintain an 

equitable action in the Supreme Court of this State against the 

person, firm or corporation so using his name, portrait or picture, 

togprevent and restrain the use thereof ; and may also sue and 
5 e 
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recover damages for any injury sustained by reason of'such use, and 
if the defendant shall have knowingly used such person’s name, 
portrait or picture in such manner as is forbidden or declared to be 
tnlawful by this act, the jury in its discretion may award exemplary 
damages. 
8.38. This Act shall take effect September 1, 1908. 
Commenting on the above statute, Case and Comment says— 


The refusal of the Court of appeals to sustain the suit of a girl 
for an injunction against the unauthorized use of her portrait for 
advertising purposes was the inspiration of this new statute. The 
name, a8 well as the portrait, of a person is explicitly protected by 
this law. The need of a statute to protect them, as Case and Com- 
ment has heretofore insisted, ought not to exist. But, since the 
Court of New York refused relief in the case presented to it, the 
need of the statute, in -that State, at least, was pressing, and the 
legislature has passed no more commendable enactinent.—(The 


American Law Review). 


° m 
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THE HINDU JOINT FAMILY AND THE PRIVY COUNCIL 
IE. 


Another remarkable instance in which the Privy Council have 
made an inroad upon the theory of the joint family is in the case 
of impartible estates descending toa single heir in provincos govern- 
ed by the Mitakasharn. Until very recently, it was firmly believed 
that such ostates were, like partible property, the subject of co- 
ownership by all the members of an undivided family, subject only 
to those restrictions which the necessity of their enjoyment by one 
member at a time imposed. “The,uanity of the family right to the 
heritage ig not dissevered any more-than by the succession of 
co-parceners to partible property, but the modo of its benoficial 
enjoyment is different”. (Yenumala v. Ramandora.) “ Where, 
from the nature of ihe property, possession is left with one 

co-parcener, the others are not divested of co-ownership. ‘heir 
necessary oxclusion from possession imposes on the co-owner in 
possession two obligations to his co-parceners in virtue of their 
co-ownership, the obligation to provide them with maintenance and 
the obligation to preserve the corpus of the estate.” Naraganti v. 
| Venkatacheltapatt?. Accordingly it was held that the holder of 
the estate was incompetent to alienate it beyond his lifetime, save 
for necessary purposes. Another result which followed was that, 


@ i 6M. OH. C193, 3, 1. L.R. 4 M. 350 at 966, 
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in the case of the death of the holder without sons, the successor 
to the Raj or Zemin was not the widow or daughter as in the case 
„Of his separate estate but was to be chosen from among his co-par- 
ceners. And several decisions and observations of the Privy Council, 
as for instance in the Shivaganga case‘ the Totapalli case*, the 
Padamathur case? and others, upholding the latter view, lont a good 
deal of colour to the impression that such ostates were strictly joint 
family property and as such inalienable at the pleasure of the holder. 
In the Shivaganga case, which is the first of these cases and is refer- 
red to as the leading casein the others, their Lordships said, “The 
Zemindary is admitted to be in the nature of a principality—impar- 
tible and capable of enjoyment by only one member of a family at 
atime. Hence if the Zemindar at the time of his death and his 
nephews were members of an undivided Hindu family, and the 
Zemindary, though impartible, was part of the common family-pro- 
perty, one of the nephews was entitled to succeed to it on the death 
of his uncle.” | 


Inthe N. W. Provinces the same view as to inalienability pre- 
‘vailed, as appears from the judgment of the High Court in Lani 
Sartaj Kuari v. Rani Deoraj Kuart', which was seversod on 
appeal by the Privy Coancilin which the contrary doctrine was 
for the first time definitely laid down by that- tribunal. They 
pointed out that property in the ancestral ostate acquired 
by birth under the Mitakshara law was- so counceted with 
the right to a partition that if does not exist where the latter 
does nob, and consequently there were no co-parcenary rights 
in an-impartible estate. ‘This was exactly the argument which 
Jimuta Vahana used to inyést fathers with absolute dominion over 
ancestral estate freed from claims on the part ofsons, In this case, 
the question related io the validity of a gift of several villages by 
the Raja to a younger wifo. ‘The rule laid down here was extended 
in the Péttapur case® tothe case of an alienation ‘by will. A Bill 
has very recently been introduced into the Madras Legislative 
Council to declare the impartible ostates in the Présidency to be 
inalienable, and passed. This is of course owing tothe special 
policy of Government with respoct to these great landed estates. 


1. OM. A., 388. 4 I L.R, 10 A, 372. 
2, 19M. I. A., 383. 5. I.L.R,20M.166. 9 
3. L. R, 5 I, As, 61. e 
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“Now in Sartaj Kuari’s case the Privy Council while laying 
down that there was no co-ownership in tho other members of the 
family were careful to distinguish the previous cases as relating te 
the question of succession and to leave their authority unimpaired. 
But in strict logic ono fails to understand how a co-parcenary non- 
existent in the holder’s lifetime can suddenly spring into existence 
on his death and lay claim to his estate to the exclusion of his 
natural heirs, or how there can be survivorship on his death where 
there was no co-ownership in his lifetime, as pointed out by the 
Privy Council themselves in the Shévaganga case with reference to 
the devolution of the self-acquired estate of an undivided member 
of a Hindu family. The anomaly had been pointed out in the 
Tipperah case', where the dispute was as to the succession 
to the Raj of Hill Tipperah, the rival claimants being the hali 
and full brothers of the deceased, the former however being senior 
in age. In deciding in favour of the full brother, their Lord- 
ships observed :—“ Survivorship cunnot obtain in such a pos- 
session from *its very nature and there can bo no community ol 
interest. As there can be no such survivorship, title by survi- 
vorship, whero. it varios from the ordinary title by heirship, 
_vannot, in. the absence of custom, furnish the.rule to ascertain 
the’ heir to a property which is solely owned and enjoyed 
‘and ,which passes by inheritance to a” sole- hoir” Howevor, 
probably because the pomt bad been too long settled to be dis- 
turbed, when it came again before thom after Sartaj Kuari’s case, 
they adhered to the old rule. In Joyendra Bhupati v. Nilya- 
nand Man Singh*, where a Zemindar died, leaving a legitimate 
and au illegitimate son, aud the former succeeded to the Zemindary 
dnd died, they held that the illegitimate son was entitled to succeed 
by survivorship to the estate in preference to the deceased’s widow. 
. They said, “ According to the decision in the Shevagangu case, 
which, as’ their Lordships understand, is not now disputed, the fact 
of the Raj being impartible does not affect the rule. of succession. 
_ In, considerixg who is to succeed ou the death of the Raja the rules 
which gowern the succession to a partible estate are to be looked at 
and therefore the question in this cage is, what would bo'tho right 
of succession supposing instead of being an impartible estate it were 
a partiblé one.” 


OR iaaa a 
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But on the further question whother the particular heir from 
among the male co-parceners is to be selected on the ground of his 
e nearness of kin to the last holder, or on somo other ground resting 
not on his relation to tho last holder, but upon his status in the co- 
parcenary, as, for instance, where the contest is between a brother 
and his deceased elder brothers son, the ruling in Sartaj Kuan’s 
case may have an important bearing. The last holder being recog- 
nized to be an absolute owner, ho becomes the stock of descent, 
and nearness of kin to him would seem to be the proper critericn, 
though, of course, we are debarred by the decisions from travelling 
outside the co-parcenary to find out the heir, Mr. Mayne in his 
book on Hindu Law (th Edition, p. 718) is of opinion that this is 
the way ic reconcile the Tipperah caso with the Shivaganga case 
and the other eases which followed its lead. And the decision of 
the Privy Council in Achal Ram v. Udat Pertab), would seem to 
show that it is not inconsistent with impartibility aud descent to a 
single heir, that the succession should be governed by nearness of 
kin to the deceased. On the other hand, the Madras High Court 
has uniformly held that nearness of kin is not ef any avail and 
that the senior member of the senior line succeeds in preference. 
Naraganti v. Venkatachellapati?, Subramanya Pandia v. Siva 
Subramanya?, and the Udayarpalayam case’. ‘he last one is 
under appeal to His Majesty in \ouncil, before whom, ut any rate, 
the matter is res integra. 

_As regards the son’s nght of partition against the father, we 
have seen that the Mitakshara recognizes the right emphatically. 
Notwithstanding this, the compulsory enforcement of the right seems 
to have been opposed to public sentiment, and the opinion of the 
carly English writers on Hindu Law was ugainstit. Thereis evén 
# reported case that a son cannot maintain an action for partition 
against the father, at any rate, as regards moveable estate. The 
Smriti Chandrika, a South Indian law-book later than the Mitak- 
shara, denies the power to the son. In Suraj Bunsi Koer’s case 
the Privy Council remarked: “ ‘There was some authority in favour 
of this proposition, (viz., that a son has no right to demand 4 par- 
tition against his father) notwithstanding the texts to the contrary 
which are to be found in the Mitakshara itsolf. But it seems to be 
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now settled law in the Courts of the three Presidencies that a son 
can compel his father to make a partition of ancestral immoveable 
property”. Itis also settled that the samo right exists in respect 
of ancestral moveable property also. Ifthe son’s right to partition 
had been denied, any one familiar with the logic of the Privy 
Council, viz., that there is such an intimate connection between 
partition and co-ownership thatthe lattor caunot exist where the 
right to the former is absent, can easily guess that the father’s 
power of dealing with the ancestral estate under the Alitakshara 
law would ere now have been the very same as under the Daya- 


bhaga, 


Another branch of the law of the Joint Family which requires 
to be noticed is that relating to self-acquisitions. "The Mitakshara 
recognizes that whatever a co-parcener acquires himself, without 
detriment to the father’s estate, belongs to himself, and not to the 
co-heirs ; as, for example, a present from a friend, a gift at nuptials, 
hereditary property recovered by a inember, the gains of science. 
But it is essential that the family property should not havo been 
used in acquiring them, If any of them had been acquired with 
the help bË ancestral property, it became partible (I, 4,8. 6). The 
Madras High Court, and especially Holloway, J. held upon this toxt 
of the Mitakshara that even if a person obtained a general education 
at the expense of the family and thereafter acquired property, the 
latter became divisible by reason of the education received. Tho 
Dayabhaga, on the other hand, says that self-acquired property does 
not bec@me common, simply because family property may have been 
usod for food or necessaries, since that is similar ‘to the sucking of 
ghe mother’s breast, and that it must be proved that the common 
stock was expressly used for the purpose of gain (VI, I, 8. 48). 
In Bengal it was accordingly held that where acquisitions were 
made by a person who had only received a general education 
at tho expense of his family, the other members were not 
entitled to. any share in them. The exact point was raised before 
the Privy Council in a Madras case Paulem v. Pauliem+, but 
it did not become necessary to decide it. Their Lordships, how- 
ever, characterise the proposition so strenuously insisted upon by 


Holloway, J., as startling, and observe, “It may hereafter possibly 
SSS 
1 4 T.A 108. 


110 THE MADRAS LAW JOURNAL, , [vor xiv. 


become necessary for this Board to consider, whèther .or. not- the 
more limited and guarded expression of the Law upon.this subject 
of the Courts of Bengal, is not more correct than what appears’ 
to be the doctrine of the Courts of Madras.” After this indication 
of their Lordships’ view, the Bombay High Court has held that 
the science referred to by the texts when they speak of the gains 
of science as being pertible when it has been imparted at the family 
expense, in not any general training or education but the special 
branch of science which is the immediate source of the gains, 
and that by so constroing the word they would not be doing any 
violence to the texts but only. adapting them to the conditions 
of, modern society, . (Lakshman y. Jamnabat+). This view is 
now generally accepted as the sound one, and has been followed 
in Allahabad and is hkely to be followod in Madras when the 
point comes up for decision. Even as thus stated, the rule is beset 
with obvious working difficulties, and in order to obviate them 
and to further ameliorate the position of the acquirer, a Bill called 
the Hindu Gains of Learning Bill was, it will be remembered, 
introduced into the Madras Legislativo Council some years ago, by 
Sir V. Bhashyom Iyengar, which proposed that the gains of learning, 
however acquired, should be the separate property of the acquirer, 
and which after hanging fire for several years, was ‘at last passud 
by the Countil, but was* ultimately vetoed by the Governor, in 
doference to popular agitation. 


Tho Mitakshara (I, IV, S. 29) says that when any property 
is acquired at the charge of the patrimony, it is subject to partition, 
but the acquirer shall, in such a case, have a double share by the 
text of Vusishtha ‘“‘ He, among them, who has made an acqusition, 
may take a double portion of it,” but if the common stock be 
improvod, an equal division is ordained. The Smriti Chandrika, 
accordingly, says that when the gains of science. ave partible by 
reason of the scieuce having been acquired at the family expense, 
two shares belong to the acquirer. There does not appear to be 
any decided case on this point except in Bengal where the rule 
is held to be in force subject to certain qualifications. 


There was for some timo a doubt in the provinces governed 


by.the Mitakshara as to the succession to the self-acquired - estate 
aa ere eee a 
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of an undivided co-parcener. Since the Mitakshara, as we have 
seen, gives the inhentance to the widow, only if her husband dies 
separated trom the other members of his family, it was thought 
that- if he died unseparated, even his self-acquisitions would lapse 
to them by suvivorship, and the law wus actually so laid down by 
Frere and Holloway, JJ., in Varadaperwumal Udatyan vy Ardanari 
Udatyan'. Holloway, J., ridiculed the propositions contended for 
by the Vakil who argued in support of the widow’s right of suc- 
cexsion, a8 coming within Lord Denman’s category of law taken 
for granted, and argued that the Mitakshara approved of 
Dhareswara’s opinion. “The’rule deduced from the texts, that the 
wife shall take the estate, regards the widow of a separated 
brother,” and that it might be reasonably inferred that an author 
who laid down that a widow inherited when her husband was 
divided was also of opinion that she would not inherit when the 
deceased was undivided. Now this is exactly the rule which 
obtains in Malabar even at the present day. Yet the doctrine thus 
confidently*laid down was only in a few days to be exploded by 
the Privy Council in Katama Nachiar \. The Raja of Shira- 
ganga?, There the Zemindar of Shivaganga died, Joaving a 
widow, a daughter and a nephew. ‘The Zomindary was his self- 
acquisition, but there had been no ‘division between him and his 
brothers or their sons of the ancestral property. On this ground 
the nophew.claimed the Raj, and the Madras High Court allowed 
his claim as against the widow and the daughter. The Privy 
Council reversed this decision and affirmod the widow’s and 
daughter’s right, pointing ont that the brethren had during the 
acquirer’s life no co-ownership in property acquired by him, for 
*instance, they had no share in it on a partition, and that it 
followed that there could be no survivorship where there was no 
co-ownership. Tho text of Mitakshara was explained as not 
having tontemplated the caso of self-acquired property at all. 


There has been a similar change of view with regard to the 
father’s power of alienation of self-acquired immoveable property. 
We have seon that the Mitskshara in Ch. I, i, establishes the 
son’s property by birth, and states that tho father is subject to 


the control of his sons and the rest, in regard to the immovenblo 


en p 
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estate, whether acquired by himself or inherited from his father 
or other predecessor. Bnt in Ch. I, v. 9 9, after’ stating that 
a grandson has a right of prohibition if his unseparated father 
is making a donation or sale of effects inherited from the grand- 
fathor, it says that he has no right of interference, if the effects 
were acquired by the father; on the contrary, he must acqui- 
esce because he is dependent. The Smriti Chandrika, on the 
other hand, is unequivocally in favour of the father’s power of 
alienation. In this conflict of texts, the early decisions in the 
Madras Sndder Court and in the N. W. Provinces were against 
the power. So late as 1866, the Mactras High Court (Frere and 
Holloway, JJ.) in Tara Chand v. Reeb Ramt, ruled that it was 
by no means clear upon the authorities that a father, even by 
a viit nter vivos, coald deprive his male issue of their right to 
share in his self-acquired real property, but that it was perfectly 
clear that he could not do so by will. The point was treated as 
still open by the Privy Council in the Hansapore case?'and by 
the Madras High Court in Yenumala v. Ramandora?. But 
a current of decisions in favour of the power subsequently 
set in all the High Courts, and has been recently cpnfirmed 
by the Privy Council in an appeal from the N. W. Pro- 
vinces. (Rao Balwant Singh v. Rant Kishort+). Their Lordships 
there point out that the Mitakshara’s restriction ofthe power is 
based upon the text, “ Though :mmoveables or bipeds have been 
acquired by a man himself, a gift or sale of them should not be 
made without convening all the sons. They who are born and they 
who are yet unbegotten and they who are still in the womb, require 
the means of support, no gift or sale should, therefore ‘be made.” 
According to this text, oven a person who has no sons is without 
thé power of alienation—which is contrary to the settled law of 
all the Presidencies. “ ‘The reason ranges so far beyond the rule 
as seriously to weaken its support of a positive rule. AJl these old 
text books and commentaries are apt to mingle religious and moral 
considerations, not being positive laws, with rules intended for 
positive laws. Itis, as their Lordships think, the most reasonable 
inference that the former passage belongs to the former class of 
precepts, and the others to the latter.” 
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The introduction of wills is another debt which Hindu Law 
owes to English Jurisprudence. Wills were entirely unknown in 
‘India prior to the English settlement, but now they are fully and, 
firmly established. Itis not necessary to dwell upon the history of 
the change, but I shall give two extracts from two Privy Coun- 
cil decisions. In Nagalutchmee v. Gopool, which settled the 
validity of wills for the Presidency of Madras, the Privy Council 
said: “It may be allowed that in ancient Hindu Law as it was 
understood through the whole of Hindustan, testamentary instru- 
ments in the sense affixed by English lawyers to that expression 
were unknown ; and it is stated by æ writer of authority (Sir Tho- 
mas Strange) that the Hindu language had no term to express what 
we mean by a will. The strictness cf the ancient law has long 
since been relaxed, and throughout Bengal, a man who is tho ab- 
solute owner of property may now dispose of it by Will as he 
pleases, whether it be ancestral or not.” In another case from Bom- 
bay known as the Bithoor casc* they said, “1b is clear that in this 
district a streng feeling prevails amongst the Brahmins upon 
the subject of testamentary disposition, which, though at length 
established by Jaw as to self-acquired property, ‘is opposed to the 
ancient usages and feelings of the country.” ' 


Before concluding, a few words about the joint family as it 
exists in Malabar will, I trust, not be out of place here. ‘The Nairs 
of Malabar represent one of the most.archaic types of society and 
are full of valuable lessons to the ethnologist and tho. student of 
legal history. Among them kinship is traced through females. 
Marriage is unrecognised and the woman in ber tarwad or family 
house receives the visits of her lover. Hor children have legally 
no parent but the mother. She, her children and her children’s 
children and so on, continue to live in the same honse. The family 
is perpetuated by the females and not by the males, whose lines 
stop with thomselves. In the joint family so formed, the right of 
partition is not recognised. And often so many asa hundred or two 
hundred belong to a tarwad at a time. The family property cannot 
be disposed of except for necessary purposes, or with the consent of 
nil. No member has any share. A member may make self-acquisi- 
tions, but on his death without disposing of them, they pass to his 
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tarwad and not to his Natural heirs Kallali Kunju Menon v. Pallat 
Erracha Menon’, Ryrappan Numbtar v. Kelu Kurup?. He may 
alienate nnd encumber them as he pleases during his lifetime. But 
it was doubtful whether he conld dispose of them by his Will. In 
Achutan Nair v. Cheriottt Nair? it was held that he could do this 
also ; and an Act has been passed by the local Legislature declaring 
the law in the same manner. Another Act recently passed by the 
same Council is the Malabar Marriage Act, introduced by the Hon. 
Mr. Sankara Nair of Madras, and which provides for an optional 
system of marriage among the people, and enacts that one-half of 
such self-acquisitions should pass tothe widow and children of 
such marriage, the other half going to the tarwad. 


The community of Nambudris in Malabar is one which is still 
moro interesting on account of its quaint usages and archaic insti- 
tutions. ‘They are the Brahmins of Malabar who are held in great 
veneration by the Nairs. They represent a race of Brahmins who 
went over from the East and settled in the country gubsequent to 
the Nairs. They are governed by Hindu Law, bnt itis of an 
archaic character, and recognises many institutions known to the 
ancient Hindu Law as it existed at the time of their migration, but 
now begome obsolete. It resembles the Hindu Law on this const 
so far that legal marriage exists among them and succession is 
traced through males ; a woman on her marriage takes her husband’s 
gotram and passes into his family from that of her father ; they 
recognise the authority of the Vedas and Smritis and have faith in 
ceremonial observances, and in funeral and annual obsequies. On the 
other hand, they have the form of marriage known as the Survaswa- 
danam marriage by which a girl is given in marriage on conditign 
that hersons should be the sons of her father, and the form of adoption 
known as the Dwyamushyayana, by whicha son is adopted as the 
son of two fathers, both of which have become obsoletejin Hindu 
Law. Besides, partibility is an incident of ordinary Hindu property, 
but among Nambudris, as among Nairs family property is not liable 
to be divided at the instance of any one of the co-parceners. Self- 
acquired property merges, on the acquirers death, into family 
property, as among the Nairs. The senior male in point of age is 
entitled [to management in preference to the representatives of 
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the senior branch. Among them, the eldest brother alone usually 
marries, and the others, like the Nairs, consort with Nair women 
without the sanction of marriage (Vasudevan v. The Secretary of. 
State for Indiat). 


To sum up briefly my conclusions. We thus see the direction 
in which the law, as administered by the British Indian Courts 
and especially the Privy Council, has been progressing during the 
past half a century. No doubt Vijnaneswara’s conception of the 
Joint Family still retains considerable vitality. Still the principle 
of survivorship excludes the widows and the natural heirs of è co- 
parcener from succession to his individual share; still he is unable 
to dispose of it by gift or will; still the law relating to the 
gains of learning is harsh to the acquirer; and I have already 
pointed out the anomalies in the existing Jaw as to alienation and 
the payment of debts. But notwithstanding this, appreciable 
progress hay already been effected and, what’ is more, the line 
along which the law is moving is clearly discernible. The process 
of change is well described in the words of Lord Hobhouse in deli- 
vering the judgment of the Judicial Committee in Balwant Surgh v. 
Ram Kisheort, a case already cited as settling the father’s absolute 
power over his self-acquired immoveable property. ‘It appears to 
them, that the subject is one of thosein which from the earliest 
times there have been two conflicting principles of law, one 
avowiug the perpetual integrity und the fixed succession of family 
property, and the other the free use of such property for tho cir- 
cumstances of the day. ‘Che controversies and conflicting decisions 
on the father’s powers of mortgage aud sale, on the payment of 
his debts out of the inheritance, and on the testamentary power 
will oceur to everybody who is familiar with Indian litigations of 
the past half century or so. On vach of those subjects there has 
been a growing tendency, coincident with the growth of commerce, 
to give more effect to the lutter of the two principles, viz., the use 
of property by the living generation, or its living heads. This 
their Lordships conceive is the kind of change referred 
to by Lord Kingsdown in the Btthoor case.” The conservatism 
of Hindu society is nowhere perhaps more clearly shown than in 
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Standing the preference ior partition ‘clearly imculcuted by tho 
ancient sages, as, for instanco, Manu, ix. 105, “The eldest alone 
emay take the whole paternal estate, the others shall livo under him 
just as they lived under their father,” and in til, “Hither let them 
thus live together, or apart, if each desires to gain spiritnal merit ; 
for by their living separate, their merit increases, hence separation 
is meritorious.’ Under the influence of the British Courts, how- 
ever, and the contact with Westera manners and notions, partition 
is becoming more and more general, and the popular sentiment 
against it gradually aying awuy. Tho importance of partition and 
the recognition of the fathor’s power of alienation, cousists in the 
fact that property would otherwiso be tied up for generations. The 
necessity for the consent of several persons hampers the free 
alienation of property for purposes of trade and commerce, and if, 
as very frequently will be the case, there happen to be a minor, the 
difficulty is increased. Modern Jurisprudenco abhors a perpetuity. 
The co-ownership of the son, which, 1 believe, is not recognised in 
any other system of law, prevents the wealth of tho’ family being 
put to its best uses in the interests of the tumily by its head. It is 
besides to be noticed that even in England, where joint tenancies 
are rare and created by act of party, the tendency of equity is to 
look upon them as tenancies in common, and thus deprive them of 
the harsh incidents wħich the law attributes to them. In these 
circumstances, the line along which the law is moving is a truly 
beneficial one, and if is noteworthy that while the Legislature, to 
which such functions properly appertain, has been slow and lethar- 
gic, out of deference to the supposed sentiment of the people and a 
fear to disturb their social usages, itis the judicial tribunals thay 
have been active, and, under the guise of judicial decision, have 
been adapting tho ancient law to the conditions of modern society.* 


ML A. TIRUNARAY ANACHARI. 
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- _ * The recent deorsion of the Privy Council in the Juggumpet case that brothers 
hold property inherited by them from thoir matornal grand-father ay joint fapily 
property is, of courso, a distinct step backwards from this poiat of vict. 
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- NOTES OF INDIAN CASES. ` 





Chidambara Patter v. Ramasami Patter.—I. L. R.,27 M. 
67:—This 18 an important decision. It las been ‘held by the 
Full Bench that where the property attached is a debt, a claim 
may be preferred by a stranger, in respect of it, under S. 278 of 
the Code. -Though the section seems to contemplate that the pro- 
perty in respect of which a claim may be advanced is capable ot 
possession, it must be conceded that a creditor is in possession of 
his debt. It is not unusual to treat debts as capable of possession. 

a 


Muthappa Chetty v. Muthu Palani Chetty.—I. L. 2.27 M. 
80 :— We are unable to reconcile ourselves to this decision. Assum- 
ing there was a misjcinder, it is difficult to understand why the 
appellate court should dismiss the suit when it has been tried by 
the court of First Instance on the merits. We know no inflexible 
rule of lawethat the misjoinder must invariably entail the penalty 
of a dismissal. Assuming that 5. 578 does not apply, we ask 
where is the provision that the suit should be dismissed? If half 
the astuteness which judges, al timos, display in discovering toch- 
nical defects of form be applied to the study and expositien of the 
principles of substantive law, we should have much better justice 
administered tous. We.think that it is high time that the legis- 
lature laid it down ouce for all that misjoinder of causes of action 
like misjoinder of parties shalt be no ground of dismissal by a 
court of appeal when the First Court has tried the sait notwith- 
standing. 


$ 


Shanmugam Pillai v. Syed Gulam Ghose.—l. L. R., 27 M. 
116 :— We are not clear that 5. 43 has been rightly applied to this 
case. If the rents were payable under different documents, the 
causes of action should be distinct and S. 48 would have no appli- 
cation. The case is not parallel to a suit for the price of goods 
supplied from time to time, or for rent under a tenancy, the 
exchange of patta being merely a piece of evidence provided by law 
asa statutory pre-requisite to the suit. We understand the case 
under notice to bea case of a special contract for one year dis- 
thguished from tho contract for another. ` 
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Gomatham Alamelu v. Komandur Krishnamacharlu.—I. L. 
R., 27 M. 113 :—The cases of defect of jurisdiction, which render 
the judgment void, are not easy to distinguish from those in which 
the judgment, though liable to be set aside on appeal, is good in 
subsequent proceedings because no exception was taken before the 
passing of the judgment. Where the court has an inherent want 
of jurisdiction, as a Small Cause Court ina suit for land, the 
decree must be a nullity. The difficulty arises where jurisdiction 
could be conferred and the want of jurisdiction is apparent on the 
face of the record. Where in a suit for land the property is out- 
side the jurisdiction of the court and the defect of jurisdiction is 
apparent, the validity of the judgment is open io question. But 
learned judges in this case hold that the decree was valid. 


Sankararama Aiyar v. Subrahmanya Aiyar.—i. L. R., 27 
M. 120 :— We conceive that this decision has been reversed on 
appeal under the Letters Patent. The reporter should have omitted 
this case or reported the judgment on appeal as well. 


Ram Chand v. Durga Prasad. J. L.R. s 26 A. 61 e right 
to pre-emption is not aright in property but a mere right to & 
conveyance on payment of the purchase money. Although this 
right is not pleaded in defence to an action by the purchaser, he 
is not disentitled to found a suit for possession upon the right of 
pre-emption. Jf under the right of pre-emption, there was a title 
to present possession that should have been pleaded in bar to the 
claim tor redemption and would be barred by the res judicata, if a 
separate suit were afterwards founded apoi it. 


Ganga Dei v. Shiam Sundar.—I. ie R., 26 A. 69 :-—We are, 
rather disposed to agree with the Calcutta Conv: An attestation of 
the mortgage-deed under 8. 59 of the Transfer of Property Act 
does not includo attestation atter execution of the acknowledgment 
by the executant of his signaturo on the deed. 
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-SUMMARY OF RECENT CASES. 


——— —— — —  _ 


Kilgow v. Gaddis [1904], 1 K. B. 457. 


English Prescription Act, 1832, S. 2—Hoasement—Lands owned 
by same person held by diferent tenants—Right of way— 
Enjoyment. ' 

Under 8. 2 of the English Prescription Act, a right of way 
cannot be acquired by easement by « tenant by user over land 
occupied by another tenant under the same landlord although such 
user may have existed for over a period of 40 years. | 


A tenant’s occupation is in the eye of law that of his landlord, 
and when the tenant goes on to the adjoining land of that land- 
lord, he cannot be said to do as of “ claiming a right.” 


The only easement that can be claimed by prescription is one 
annexed to the fee simple in the land. 


An easement is a right acquired by the cwner in feo of the 
dominant tenement against the owner in fee of the servient tenc- 
ment. 


oatmeal 


Chandler r. Webster [1904], 1 K. B. 493. 


Coronation procession—Contract—Impossibility of performance— 
Failure of consideration. 


Where the fulfilment of a contract has become impossible 
througheno fault of either party, the law leaves the parties where 
they wero, and relieves them both from further performance of the 
contract. Where a room is hired for the purpose of the coronation 
procession, and by the contract the obligation to pay for the room 
does not arise until after the procession has taken placo, and the 
happening of the procession has become impossible, the obligation 
being based upon the happening of the procession, the hirer is 
relieved from that obligation. But if, by the contract, the obliga- 
tion to pay for the room accrues before the procession becomes 
impossible, the hirer, if he has paid the money, cannot get it back; 
and if he has not pard, he is still liable to pay. 


Where, from causes outside the volition of the parties some- 
tifing which is the basis of, or essential to, the fulfilment of the con- 
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tract has become impossible in the sense that, from the time of the 
ascertainment of the impossibility, the contract can no further be 
performed by either party, it remains a perfectly good contract up 
to that point, and everything previously done in pursuance of it 
must be treated as having been rightly done, although the parties 
are both discharged from further performance of it. The effect of 
the impossibility is nob to wipe out the contract altogether, and 
therefore the doctrine of failure of considoration does not apply. 





Blake vr. Midland Ry. Company [1904], 1 K, B. 508. 


Proceedings of Court-—Court control—.Abuse of process. 


The proceodings of a court are always subject to the control 
of that cont, and if the court sees that its process is being used for 
a dishonest or improper purpose, it has an inherent jurisdiction 
to prevent such a thing from being done. 


e a 


Barrett v. Kemp Brothers [1904], 1 K. B. 517. 
Admission of Counsel—Decision. 


No admission on the part of counsel can alter the law. 
Where ån admission is made by a counsel in the course of the 
argument on a point of law, the responsibility of acting on such an 
admission is that of the court, and a decision based on the admission 
is the decision of the Court and is as binding as other decisions. 





. Pa: 
Horse v. Pearl Life Assurance Company [1904], | K. B. 558. 
Lifes Insurance—Contract illeyal—Money paid—Innocent represen; 

tation of law—Recovery. 


Where one of two parties to an illegal contract pays money to 
the other in pursnance of the contract it cannot be recoveved back. 
Where money is paid in pursuance of such a contract, although 
upon & mis-statement of law madeinnocently by-an-aggnt of one of 
the parties to the contract, the person paying must submit to 
the loss in the absence of any fraud, duress, or oppression or differ- 
ence in tho position of the parties which creates a fiduciary rela- 
tionship to the person making the payment and sustaining the loss. 
Where a person, who has not a sufficient insurable jnterest, takes dut 
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a policy from an Insurance Company in consequence of a represen- 
tation made innocently by an agent of the Company that the 
policy is a good one, and it turns out that the person has not an 
insurable interest, he will not be entitled to recover back the 
premie paid by him, l 





Elliot v. Orutchley [1904], 1 K. B. 565, 


Contract—Naval HReview—Coronation—Iimpossibility of perfor- 
mance—Hapress provision. 


ln the absence of any special provision made by the parties 
with reference to the contingency of further performance of ihe 
contract becoming impossible, monies paid in accordance with the 
terms of the contract must remain where they are when that 
contingency occurs; the party who has paid them and is bound to 
pay them under the contract cannot recover them back; but as 
regards future liabilities the contract is at an end. The contract 
is not to be*treated as rescinded ab instio, but both parties are 
excused from further performance of it. The rule is so laid 
down, as tlie parties not having contemplated or provided for the 
- event which has happened, itis impossible for the court to ascertain 
exactly what the rights of the partios should be in order to effect a 
reglitutiv ad inteyrin, and therefore they must be lett respectively 
in the positions which they occupy, when further performanco of the 
contract is ascertained to havo become impossible. 


Whtre an agreement was entered into by the defendant with 
the plaintiff, by which the defendants agroed to supply refresh- 
ments al a certain rate on board a certain steamer to be engaged . 
for the purpose, taking certain members to see the naval review to 
be held on the occasion of the coronation of the King, and the 
plaintiff avas to pay £300, to the defendants on account of the 
refreshment on Monday previous tothe review day, and the con- 
tract also provided that the plaintiff should incur no liability in the 
event of the cancellation of the reviow before any expense should 
bo incurred by the defendant, and the naval reviow was postponed 
on account of the illness of the King, Held, that the defendants 


were not entitled to the snm of £ 300-0-0, 
e 
6 
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Kaufman v. Gerson [1904], 1 K. B. ost. 


Contraci—kood in Joreign, eountry—Bad in couri rnjorcing—En- 
forcement— Duress. 

A plaintiff who seeks thu assistance ot the court. must cone 
with clean hands. When the plaintiff is setting up a contract ob- 
tained in a manner which, in tho case of an English contract, the 
law deems vouirary to morality or some essential principle of 
justice, an English court will not holp him to onforce it, whatever 
may be the law of the country in which contract was made. 
Where an English Court is asked 10 enforce u contract made 
in w foreign country, it is entitled to enquire whether, though 
the contract is valid according to the laws of that country, it 
violates some moral principle which, if it is not, ought to be 
universally recognised. Whero, therefore, the plaintiff domiciled in 
a foreign country (France) coerced the defendant, a woman like- 
wise domiciled there, into signing a contract by threats of a criminal 
prosecution against her husband for an offenco committed in that 
country, and the consideration for the contract was that the plaintiff 
would not prosecute the husband :—Leld, that wun Bnglish Court 
would not enforce the contract, vreou assuming that the contract 
would be valid uecording to the French Law. 





Stiles v. Galinski [1903], 1 K. B. 6165. 
Bye-laws, validity o f—Reasonablenesa. 
Bye-laws ought to be supporied it possible and courts ought to 
be slow to condemn as invalid any bye-law ou the ground of sup- 
posed unreasonableness. 


Kruse v. Johuson [1898], & Q. B. 91 rreferred to. . 


lE a by-law necessarily involves that which is uureasonahble, 
it is the duty of the court to declare it invalid. è 





"4 


Sanderson v. Collins [1904], 1 K. B. 6259 
Bailment for consideration—Duty of builee—-Liability for servant's 
negli gence—Scope of employment. 


Jn the case of u bailment for considoration, tho baile nrust-use 
the reasonable or ordinary care in the cusiedy of the article btl- 


i e 
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ed. Jf the bailoe’s sorvant in the.courso of his employment and 
acting within the scope of his authority does not use reasonable 
care in the custody of the carriage, the master of the bailee will be 
liable; but a bailec wil] not bo liable for the acts of persons who are 
not his servants in respect of particular acts or who aro not acting 
within the scope of their authority in doing those acts. So where a 
barglar breaks into the baileo’s coach-house and takes away the 
carriage or causes damago, tho bailee will not be liable 


Where, therefore, the plaintiff, a coach-builder, received the 
defendant’s carriage for ropairs and jn return sent a carriage of 
his own for use while the repairs were going on, and the defendant’s 
coachman without his knowledge took the carriage out for his own 
purpose and while being so driven the carriage was damaged through 
tho negligence of the coachman :— 

Held, (1) that the coachman was not acting in the course of his 


employment ai the time when the carriage was damaged. 
(2) That the defendant, the bailes, will not be lable. 





Baily v. British Equitable Assurance Company. 
[1904], 1 Ch. 374. 


Company—Alleraiion of articlee—Company s power to alter rights 
of Policy—holder—Rights under contract prior to alteration. 


Under 5. 209 of the Companies Act, 1862, it is open to a 
company by special resolntion to altor all or any of tho articles, but 
not so as%o affect tho Memorandum of Association and 10 alter all 
or‘ any of tho bye-laws. This power of alteration the company 
possesses only as between itselfand its members, or shareholders 
and only in respoct of the share. 


Allen v Gold Reefs of West Africa [1900], 1 Ch. 656 roferred to. 
+ 


But a company cannot by altering its articles justify a breach 
of contract. | 


The alteration of the articles or bye-laws by a special rosolu- 
tion will not affect rights acquired by contract irrespective of the 
fact whether the person entoring into the contract with the 


company is a member or an ontsider. 
+ 
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_ Inre Hanbury—Hanbury v. Fisher [1904], 1. Gh. 415. 


Will—Devise of property absolutel y—Gaft over in the event of 
devises not learing tcill— I nvalid—Precator y trust—Repug- 


nant tandstrorn. 


Where a testator gives property to a certain person absolutoly 
he cannot control the subsequent devolntion of that property. 


Where a testator gives property to his wife absolutely and in 
default of any disposition of the property by her will or testament 
directa that the property should go over to another the direction in 
dofault is repugnant to the prior absolute gift and is therefore bad. 


Holmes v. Godson, 8 D. M. and G. 152 referred to. 


But where a testator gives property to his wife absolutely and 
in the event of any of his nieces surviving his widow he directs 
the property to go to such niece or nieces then the gift over isa 
valid executory devise. ' 


Where, therefore, a testator devised to his wife the wholo o. 
his real and personal estate in full confidence that she would make 
such use of it as he should have made of it himself and that she 
would devise it to such one or more of his nieces as she mig kt 
think fit and also directed that in default of any disposition by 
tho widow of such property by will or testament the estate should 


be divided equally among his surviving niecos. i 


Held (by Vaughan Welham and Stirling, L.J. J., Cozens- 


Hardy, L. J. dissenting). j 
(1) that the widow took the property e: for her 
own benefit. 


hg 
(2) that no trust was created in favor of the nieces. 


and (8) that the gift overin default was repugnant vo the prior 
absolute gift and therefore invalid, 


~ 


è 
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In re Ghapman—Perkins v. Chapman [1904], 1 Ch. 481. 
Will—Construction—Forfesture clause—Marriage with persons of 
any degree of kindred not more than third cousin— Words of 
futursty— ill speaking from testator’s death, 


Where a tostator uses Words of futurity, prema facie those 
words should be read as speaking from the date of his making 
tke will and not from the date of his death. The context may 
shew that this rule is not applicable. 


A forfeiture clause ina will to the effect that a certain interest 
given under the will should cease and determine in the event of 
alienation by or the bankruptcy of a legatee applies to acts of 
forfeiture in the testator’s lifetime but after the date of the will as 
well as to acts after his death- 


Metcalf v. Metcalf [1891] 3 Ch. 1 referred to. 


But theabove rule is not to be extended to other acts of for- 
feiture. 


Where a testator directed that his property should ho taken 
by his sons and daughters in certain shares and provided that in the 
event of any son or daughter alienating his or her interest or 
becoming bankrupt or contracting marriage with persons of a 
degree of kindred not more than third consin his or her share 
shall thenceforth cease and determine. 


d i 

Held (by Vaughan Williama and Kiirling, L. J. Jo Cozens- 

Hardy, L. J. dissenting) that as regards the forbidden marriages 

the forfeiture should take effect only in the case of a marriage 
after the testator’s death. 





eo 
In re Bhephard—George v. Thyer [1904], 1 Ch. 456. 
Husband and Wife—Marriage—Presumption from co-habitation. 


Where an English man and woman with the intention of 
getting married went to France and there purported to go through 
a form of marriage and had since lived together as husband and 


$ 
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wite for 30 yoars nnd had soveral children who were so recognised 
by the family. 
Held (1) that there was a presumption that the parties were 
living together in consequence of a valid marriage, 
and (2) that such presumption was not rebutted by the fact, 
if any, of the impossibility of the alleged marriage 
necording to French Law and the habits of daw 
abiding people in France. 
Sastry Velaidar Aronegary v. Sembucutty Vaigalse, BA-C. 364 
followed. 


iT 


Plews v Samuel [1904] 1 Ch. 464. 


Sale of land—Vendor in possession— Receipt of rents after date of 

completion— Vendor's right to retain for arrears previously due. 

A vendor in possession is in a modified sense a trustee for the 
vendec. ® 

Whero the completion of a purchase is dolayed without any 
' fanlt of either party and tho vendor remains in possession and 
reccives rents after the date tixed for completion the latter is not 
ontitled to retain ontof the rents so recoived arrears of rent 
accrued due at the date of the contract and prior to the date fixed 
for completion. 





In re Hope Johnstone—Hope Johnstone r. Hope Johnstone 
[1904], 1 Ch. 470. 


Husband and wtife—Post-nuptial settlement—Condstion of coha-¢ 
hitatvon—Publtec policy—Vaitdity, 


A gift to the wife as long as she cohabits with her husband is 
not void as being against tho policy of the law. Sucha gift 
secures the continuance of cohabitation and is rather in favor of 


morality. ^ . 


¢, i j 
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JOTTINGS AND CUTTINGS. 


Legal Education in Germany :—The following is a list of the 
obligatory lectures both on Law and Political Science in the 
University of Germany. 


- 


(a) General sketch and survey. 


A ON Law 2 


Legal Encyclopædia, or Introduction to Law- 
History of Roman Law. 
German legal history. 


- The systom of Roman Law (Substantive Law). 


Procedure in Roman Law (Adjective Law). 

Outlines of ancient German (Teutonic) Law. 

Exposition of the development of legal institutions 
in Prussia. 

Modern German Private Law (German Civil Code.) ; 


baa] 


(b) Detailed explanatious of the different parte of the Code ; 





pig. : 
a. General Part (Book l). 
b. ‘Law of Contracts and Torts (Book LI) 
c. Law of Personal and Real Property (Book LHI). * 
d. Family Law (Book IY). . 
g. Law of Inheritance (Book V). 
9, Commercial Law. 
10, Law of Bills of Exchange, Promissory Notes, & Cheques 
- 11. “Maritime Law. 
12. Organisation and functions of the Courts of Justice. 
~ 18. ‘German Civil Procedure. 
lt. Execution of Judgments. 
15. Law of Bankruptcy. 
L6. Criminal Law. 
17. Criminal Procedure. 
18, Ecglesiastical Law (Corpus Juris Canonis und modern 
Roman Catholic and Evangelical Law). 
19, German and Prussian Constitutional Law. 
20. German and Prussian Administrative Law. 
: al. Public International Law (Law of Nations). 
22. 


Privuteelnternational Law (Conflict of Laws). 


we 


t 
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23. Philosophy of Law (Jurisprudence). 
24. Forensic Medicine. 


B.—Own POLITICAL SCIENCE, 


l. Theoretical or General Political Economy. 
2. Practical or Special Political Ecouony, 
3. Finance. 


In addition to those lectures law studeuts are obliged’ to 
attend a certain number of classes and seminaries, in which they 
recoive not only a catechetical instruction, but have also to write 
essays on legal questions from time to time. All these essays, 
after having been corrected by the professor, are returned to the 
pupil with a written criticism. ‘These papers, together with the 
said criticisms, are kept by the students and must be submitted to 
the examiners before the students are allowed to enter upon their 
first Jegal examination. 


Furthermore, law students are requested to attend lectures 
un Logic, Psychology and history of Philosophy, as well as on 
goneral Roman and German history, delivered in the faculty of 
Philosophy at their University. ‘his amounts practically to a 
requirement, since at ihe examination the examiners have a right 
to assure themselves that the legal knowledge:of the candidate is 
grounded on a thorough knowledge of the subject just mention- 
ed.— (Law Magazine.and Review). ae 


a 
x 

Prescription an International Law. —A - question that finds little 
discussion in decided case or arbitration.is whether one sovereign 
state can acquire the territory of another by prescription. Nevef- 
theless, the great majority of writers on international law,» a num- 
‘ber of international arbitrations,® and at least three cases in the 
United-States Supreme Court® have recognized the existence of an 
international doctrine of prescription. 


- -—_ tye Ra i i A 


1.8e9 Creasy’s Fust Platform of International Law, 250. 





ge a ea oo 


3. Wiliams v. Venezuclu. 4 Moore, Int. Arbo, 4181; Mossman r. Mexico, ibid. 
4180 , Barberie v. Venezuela, ibtd . 4199; Seo also the rule submitted to the British. 
Venezuelan Tribunal of Arbitration, 5 ibid. 5018 (a). 


8, Rhode Island v. Massachusetts. 4 How. (U. S.) 601, 688 ; Dihina t. Kentugky, 
138, U, S, 479, 509 ; Virginiu v. Tennesseo, 148 U. S. 508, 32.9 


, 
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Tt has, however, been contended that a doctrine of international 
prescription is inconsistent with the principle, “nullum tempus 
occurrit vegt”'. A satisfactory answer would seem to be that this 
principle applies only as between individuals and the sovercign 
While a state may impose such a rule upon its subjects, as betwoon 
conflicting sovereign states one state cannot of its own accord im- 
pose a limitation upon ‘another that can be effectual] where its 
sovereignty is disputed. It has also been objected that one of tho 
necessary elements of municipal proscription is absent between 
nations—a tribunal to which controversies may be submitted by 
aggrieved claimants before the title by prescription accrues?. The 
answer is that if that element is necessary it will be found in tho 
willingness of nations to abide by international principles, just as in 
any other international controversy. To deny that such a contro- 
versy can find a mode of settlementisto deny that any international 
dispute can be legally settled; which isto undermine the whole 


theory of an international law. 
e 


The recognition of the doctrine of prescription between nations 
seems not unnatural in view of its universal application in the muni- 
cipal law of tho civilized countries of the world. Most ot the rea- 
sons for the latter may be argued in favor of the former. Long 
exercise of sovereignty naturally affects in an important measure the 
territorial conditions. Private acquisition of property rights and 
habits of hving accommodate themselves to the existing jurisdic- 
tion and a disturbance of thosé conditions would be subversivo of 
innocent private interests. Lapse of time produces a maze of uncer- 
tainty as to actual territorial rights, and if extended user did not 
fix beyond question the multiform relations incident to sovereignty, 
repose would be sacrificed without a corresponding|benefit. tNo re- 
asonable settlement of rights could be reached after a lapse of years. 
The most imposing array of evidence means nothing, since it is 
quite probable that decisive counter evidence has been lost. It 
is for thaireason that prescription should be deemed conclusive, To 
object that sovereign rights will thus be arbitrarily destroyed is an 
unwarranted assumption, since those rights cannot reasonably bo 
shown to exist. Whether the time in each case has been sufficient 


1, Indiana r. Kentucky. aupra, 500. 
2 Soe Pomaros, International Law, 126 


4, 
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to establish title by prescription is a question which must be left to 
the judgment tribunal. 


It would seem that the doctrine shonld apply with peculiar force 
in the United States, whore one state may appeal to the Supreme 
Court of the United States to settle its controversies with other 
states.! A recent Wisconsin case, in relying upon the doctrine in 
dotermining & question of title to property between two individuals, 
seems, therefore, sound. Franzini v. Layland, 97 N. E, Rep. 499. 
(The Harvard Law Review). r 

* * 

Dangerous Premises—Duty of landowner to warn visitors of 
danger of assault by strangers.—The defondant, who maintained a 
park for tho ontortainment:of the public, with knowledge of a con- 
spiracy on the part of certain persons to'assault negroes visiting 
the park, permitted the plaintiff, a negro, to enter without taking 
measures to protect him from danger. Held, that the defendant is 
liable for injuries inflicted upon the plaintiff in pursuance of the 
conspiracy. Indianapolis Street Ry. Co. v. Dawson, 68 N. E. 
Rep. 909 (Ind., App. Ct.) 


A landowner must oxercise ordinary care to keep his premises 
safe for a business visitor or to warn him of danger arising from 
their unsafe condition. his principle has heretofore been applied 
mainly with reference to’ defects in the physical condition of the 
premises themselves. Indermaur v. Dames, L. R. I. C. P. 274. 
Recovery has, however, been allowed in one case where the danger 
was caused by strangers rightfully engaged in shooting on the land. 
Conradt v. Clauve, 93 Ind. 476. The principal case goes tothe 
oxtrome of allowing recovery for injuries intentionally inflicted by , 
‘third persons whose acts were criminal in their nature. But the 
fact that the premises were unsafe for the plaintiff and that his pre- 
sence there would result in the damage complained of was known 
to the defendant when it invited the plaintiff to enter its park. If 
as a result of the defendant’s invitation an unsuspecting plaintiff has 
been either intentionally or negligently led into a trap, Ms right to 
demand indemnity from the defendant should not depend upon the 
particular manner in which he meets with injury. (The Harvard 
Law Review). rie 





1. U S. Const, Art. III, Sec, 2; Rhode Tsland c* Massachasetts I2. P. 1 
(U. 8.) 557. ° 
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Hvidence—Hzpectancy of Life—Age of Parents—In an action for 
damages arising from permanent personal injuries, tho plaintiff 
desired to show an expectancy of life beyond that given in the 
mortality table by the testimony of experts who were.to base their 
opinions on the mortality table and on the fact that the plamtuilf’s 
father and grandfather lived to advanced ages. Held, that tho 
evidence is not admissible. Hamilton v. Michigan Cent. B. R. Co. 
97 N. W. Rep. 392 (Mich.). 


‘That longevity is hereditary the science of biology leaves no 
rvom to doubt. In determining any person’s expectancy of life, 
therefore, the ages attained by his parents and grandparents aro 
logically relevant. ‘This evidenceis not excluded by the use of the 
inortalitytables, for while these tables are uniformly admitted,they 
are not conclusive evidence. Vicksburg. ete, R. R. Co., v. Put- 
num, 118 U. S. 545. The only question remaining is whether or 
not the longevity of the parents is of such slight probativo value 
in determiting the plaintiff’s expectancy of life that it ought not to 
be submitted to the jury. The fact that life insurance companies 
have found by experience that it is unsafe to insure persons whose 
parents ‘and grandparents have died young tends to lead to the 
conclusion that the evidence should be admitted. But one case 
raising this question has Leen found, and in that case the evidonce 
was admitted. Chattanooga R. R. Co. v. Clowdis, 90 Ga. 258. (The 
Harvard Law Review). 

è 4% 

Libel—Photoyraph of plaintif im connection with libelous 
article. The defendant published an account of the life of an 
Italian bandit, illustrating tho article with a photograph of tho 
plaintiff, named underneath as that of the bandit. The article 
referred to the photograph as that of the brigand, and stated that 
he was in Italy. The plaintiff was in New York at the time. 
Held, on demurrer, that the facts will sustain an action of libel. 
De Sandé v. New York Herald Co., 85 N. Y. Supp. 111. 


A man’s right to have lis good neme left unsullied is funda- 
mental. An article which leaves an ordinary person reading it 
with the impression that the plaintiff has committed a crime is cer- 

*tuinly an infringement of this right, and should bo actionable as 


@ 
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much us if the plaintif were mentioned by nawe. 4a mith v. Sun 
Publisheng Co., 50 Fed. Rep. 399. Since in the presont case many 
readers who did not know the plaintiff might, upon seeing him at 
some futare time, connect his face with. the crimes of the brigand and 
set him down as a scoundrel, any decision other than that reached 
by the court would seem impossi ble.—( The Harvard Law Review). 


‘ eer TE E ET. i i 
Parent and child—Parent’s liabilsty for injuriny child.—In a 


suit for damages by s minor child against its parents, the declar- 
ation alleged cruel and inhuman treatment. Held, that the declar- 
ation states no cause of action. MeKelvey v. McKelvey, 778. W. 
Rep. 664 (l'enn.). . 

Tt is universally held that the parent is liable criminally for 
tho nse of oxcessive force in the exercise of his right of control 
and correction. Commowealth v. Blaker, | Brews, (Pa.) 311, But 
even here the courts are loath to interfere. Siate v. Jones, 95 
N.C. 588. No authority bas been found ior making the parent 
answerable civilly for persoual injuries inflicted uponethe child. 
Tn fact, the present decision has the support of at least two cases, 
and is in accord with the reasoning and dicta in many others. 
Foley v. Fole: Y 61 Tl. App. 577; Hewlett v. George, 68 Miss. 703. 
The argument i in favour of the parent’s liability appears to be that, 
on principle, there is uo, reason why the parent should not be 
subject to a civil responsibility similar to that of a school-teacher, 
who, though standing in loco pareniis is liable for excessive pun- 
ishment. See Cooley on Torts, 2nd- ed. 197. ‘This argument, how- 
ever, is more than overcome by practical considerations of publie 
policy, which discourage causes of action that tend both to destroy 
parental authority, and also to overwhelm the courts with a multi- 
tude of petty suits. (Lhe Harvard Law Review). 

Pa 

Practwe—Appearunce as attorney ly gudye. —In a state swhich 
was divided into circuits the jurisdiction of which were separate 
and distinct, a judge of one circuit attempted te appgar as an 
attorney in the court of another circuit. Held, that when a lawyor 
becomes a judge his right to act as an attorney is temporarily sus- 
pended. Perry v. Bush, 35 So. Rep. 225 (Fla.). | 

The impartial and judicial frame of mind required in a judge 
makos ib desirable that he gave up for the time his practice of the 


į 


‘ 
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law. Furthermore, his appearance before his fellow judge might 
bring extraneous influence to bear upon the decision of cases. 
Again, active advocacy by a public officer of the interests of one 
party to-litigation wold affect in an unfortunate manner the esteem 
in which the community holds the judiciary. Consequently it is 
usually provided by statute or constitutional provision that judges 
of courts of record shall not practise as attorneys. Cf. Wood v. 
Keith, 60 Ark 425; Seymour v. Ellison, 2 Cow (N. Y.) 18. In 
the absence of statute, us in the principal case, itis believed that 
the court itself can prevent a judge from practising, under its iu- 
herent power to preserve to proprieties of the bar and to prevent 
the miscarriage of justico In some states by statute cir- 
cuit judges are permitted to pracise in courts other than their 
own. O'Hare v. Cheeago, ete., k R. Co., 189 111. 151; Morton v, 
Detroit, ete, B. R. Co., 81 Mich 423. A judge may, of course, 
always appear for himself. Libby v. Rosekrans, 65 Barb (N. Y:) 
202. (The Harvard Law Review). 
e 
7 k% 

Liability of Telegraph Companies. —No legal problems are of 
greater inter est, or of more practical importance, than those arising 
from the application of existing law to new circumstances, ‘and 
among these’ one Which has been the ‘subject of protracted conflict, 
and still reniains without solution,is the liability of telegraph com- 
panies forthe negligent transmission of messages. The two most 
difficult questions which arise arc in regard to the right of the 
sendee, (1) fo maintain an ma (2) to recover for mental suffer- 
ing. 

`A recent text writer in an elaborate and careful article seeks 
to answer these questions in the affirmative. Liability of Telegraph 
Companies, by Morris Wolf, 42 Am. L. Reg, 715 (Dec. 1903). After 
showing that*the English courts never allow the sendee to recover, 
the writer'takes up the various theories apon which recovery has 
been permitted m this country. Of these, two are worthy of care- 
ful attention. Many jurisdictions allow the sendee to sue as the 
beneficiary of the contract betweon the sender and the company, 
while others permit recovery in tort on the general ground of neg- 
ligenge. The first theory, ds Mr, Wolf indicates, must be very 
limited in its applicdtion, since a sendee is often injured where the 
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contract was not really made for his benefit. The impracticability 
of doing justice upon this ground is shown by the decisions of 
Toxas, the most prominent advocate of this theory, which seem to 
justify the author’s suggestion that the courts of that jurisdiction 
have held these contracts to be for the benefit of the sender or 
sendee according to which party first brought suit. Cf. Western 
Union Teleg. Co. v. Adams, 75 Tex. 5381, and Potts Western Union 
Teleg. Co., 82 Tex, 545. Moreover, it is well settled that recovery 
for mental anguish will not be allowed in a contract action, and 
the Texas cases in allowing such damages have reached that result 
through the aid of the texas code, which abolishes distinctions bet- 
ween actions in tort and contract. As regards the second theory, 
Mr. Wolf wonld agree with those jurisdictions which allow recov- 
ery in tort for substantial damage, but he considers this principle 
also inadequate to cover cases whero the only damage is mental. 
To meot this last class of cases he proposes a third theory based 
upon the suggestion that the telegraph company, as a public ser- 
vant, owes to every member of the community a duty to do its 
work carefully. : 


The writer is to be complimented on his thorotgh collection 
and careful analysis of the cases, but his conclusions seem open to 


criticism. To allow recovery against the company. on the basis 
suggested, presents two difficulties, First it seems doubtful whe- 
ther the duty of a public servant is ag extensive as is suggested 
by the writer. A public service company differs from other com- 
panies only in the fact that it must do business, at a üniform and 
reasonable rate, with any person who presents himself. Other 
than this itis not obvious that its liability extends beyond thatt of 
ordinary companies. Accordingly u consignee, ina case whore title 
remained in the consignor, has been denied recovery against a car- 
vier of goods. Ogden v. Coddington, 2 E. D. Smith’s Rep. (N. Y.) 
317, 827. Secondly, granted that the company owes æ public 
duty, any one suing for a breach thereof must shoy special dama- 
ce, Where damage is required to establish a cause of action, as 
would seem the case here, mental suffering is not such damage as 
the court should regard. Wayman v. Leavstt, 71 Me 227; Davies 
v. Solomon, L. R. 7 Q. B. 112. The doctrine finds some slight 
support. Mentzer v. Western Union Teleg. Cpo 98 Ta. 732. ° But, 


+ 
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however beneficial its application might be, it seems a completo 
innovation, rather than existing law applied to new circumstances. 
As such it is matter for the legislature rather than the courts, and 
an examination of the subject leads to the belief that while exist- 
ting law makes recovery possible in certain instances, uniform 
relief for the sendee must come by statute. Western Union Teleg. 
Co., v. Ferguson, 157 Ind. 87. (Lhe Harvard Law Review). 
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The Indian Easements Act with Introductory Notes and Commen- 
taries, By Desar Narotau. Published by Musars. SRINIVASA- 
VARDACHARI AND Co., Triplicane. Price Rs. 3-8-0. 


This is a useful annotated edition of the Indian Easements 
Act. The introduction gives a short history of the law and a sum- 
mary of the prfnciples of the Law of Easements. The annotator 
has taken pains to note up all the English and Indian cases bearing: 
upon the subject. The notes are arranged under convenient head- 
ings. The small type in which the notes are printed is an obvions 
disadvantage which, we hope, the author will remedy if his book 
reaches a second edition. a 


The Law of Vendor and Purchaser of Real Estate and Chuttols 
real. By T. Cyprian Wittraus, in two volumes; Vol I. 
1903. Published by Messrs, Swest any Maxwsit Lp, 3 

s Chancery Lane, London W. C., London. 


It is now several years since the last edition of Dart’s Vendors 
and Purchasers appeared, and there was need for a treatise setting 
forth the principles of the law of sale of real property as it now 
stands. The book is primarily intended for the use of conveyancers 
and deals with the whole subject from the point of view of a con- 
veyancer. The first volume deals with the normal course of a 
contract of sale from the commencement up to the completion. It 
begins with the mode in which the contract is formed and the 
rightg and obligations of the parties and the usual conditions of 
sale. The subject ‘of the investigation of title is considered at 
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` very great length, both generally and with regard to sales by per- 
sons exercising special powers or by trustees or sales of different 
descriptions of property. The book bears the marks of careful 
research and accurate exposition and is sureof a welcome by the 
conveyancing branch of the profession. 
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TOPICS OF MALABAR LAW:— | 
THE JOINT FAMILY~ODDS AND ENDS. 


We have seen in previous foptcs that the absence of a right to 
division in the members of a family who jointly own the property 
belonging to it is not confined to the followers of the Marumakka- 
thayom system, and thut it is as much a feature of the law of the 
joint family as it obtains amongst the indigenous Brahmins of 
Malabar calléd the Nambudris as amongst the followers of the 
Marumakkathayom system who constitute the Sudras of the country. 
It is also a noteworthy fact that while the high class Sudras or 
Nairs are invariably governed by the Marumakkathayom law, 
several classes of inferior Sudras and several classes below 
the Sudras do not owe allegiance to Marumakkathayom law. 
‘Whether these were formerly subject to Maramakkathayon), which 
they subsequently shook off, or whether they were uever 
governed by it, must remain unproven, although for our own 
part we are inclined to the opinion that the Marumakka- 
thayom rule must, at one time, have governed most of the lower 
“lasses, and that they in course of time gave up that system in favor 
of Makkathayom, while the Nairs who were superior to them 
in social status found it practically impossible to doso on account of 
their very intimate connection with the Nambudri Brahmins. Itis a 
curious circumstance that one class of Nambudris actually adopted 
in very early times the Marumakkathayom system of inheritance. 
These were the inhabitants of the Payyanoor gramom in the north- 
ernmost talug of North Malabar, and are ordinarily known as 
Ammomans. It is useless to inquire into the cause of their adop- 
tion of the system. Mr. Logan says : “ This looks as if the Brahmin 
immigrants coming along the coast from the north had only been 
permitted to settle down in those parts after adopting the laws 
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peculiar to it.’—p. 278 of Vol. I, Logan’s Malabar Manual. We 
doubt whether the course of immigration was slong the coast from 
north to south at all. The native tradition 1s that the Payya- 
noor Nambudris were moved to adopt Marumakkathayom by a 
desire to satisfy Parasurama who wished that the patriarchal system 
should be followed by the Brahmins of Malabar inasmuch as he 
had created the country for the satisfaction of his deceased mother. 
We have no historical account worthy of examinstion as to the cause 
of the adoption of Marumakkathayom by the members of one only 
out of the sixty-four communities of the Nambudris. It should not be 
supposed that the Payyanoor Nambudries are less subject to Vedic 
rules of religion than their brethren of the other gramoms or com- 
munities in consequence of the different rule of inheritance to which 
they are subject. In all matters of religion and ceremonial, the rules 
governing them are exactly the same as those obtaining among the 
other Nambudris. Their marriage is as much a sacrament as ib is 
amongst the Nambudris of the other gramoms. To adopt it to the 
system of inheritance through females, they use the well known 
formula of the Smrithis applicable to the marriage of a girl 
whose issues are intended to become the children of her father, 
Manu, Ch. XI, 127. The formula is not applicable generally except 
where the father of the bride has no son, and it states ‘this girl 
without a brother I give to you . n... the children born of 
her shall be my children.” The Payyanoor Brahmins adopt this 
formula in all cases, but omit the words ‘without a brother.’ 
The girl does not leave her father’s house but cowtinues to 
live in her own family even after her marriage. Her children have 
no right to inherit to their father while they become entitled to the 
properties of their maternal uncle’s family. Whether the wife her- 
self has any right to succeed to the separate property of her 
husband, whether his children would be entitled to succeed to him 
if his natural illom should become extinct, whether he is himself 
entitled to succeed to his children when there are no other 
members in the natural family of their mother, aré questions as 
dificuit of solution as’ most other question of inheritance in 
Malabar law which we are fortunately entitled to reserve until 
we deal with inheritance proper. 


© 
The Mahomedans of North Malabar also mostly follow the 
Marumakkathayom law of inheritance and adopt the rule of 


e 
PARTS V & VI]. THE MADRAS LAW JOURNAL, 189 


non-division. We believe that this was due to the fact that a 
large portion of the Sudra community following Marumakkathayom 
law embraced Mahomedanism en masse. We do not think that Mr. 
Logan is correct in his statement (p. 273, Vol. I) that the Maho- 
medans settled in North Malabar, changed the rule of inheritance 
previously prevalent among them and adopted the Marnmakkatha- 
yom rule. This seems to our mind to be prima facie extremely impro- 
bable. We believe that local inquiry will show that such was not 
the case. On the other hand, it is very natural and very probable 
that when a large section of a community adopts a new religion, 
the converts should retain the rules of inheritance to which they 
were previously subject, and it is also extremely likely that the 
heads of the new religion should encourage conversion by making 
the change as easy and agreeable as possible to the new converts. 
The fact, however, is beyond dispute that Maramakkathayom is the 
prevalent system of inheritancein most of the Mahomedan families 
north of Calicut. Even in Calicut and further south, we occasion- 
ally find the adoption of the Marnmakkathayom rule, but the 
instances are rare and the courts do not encourage the plea that 
Marumakkathayom regulates inheritance in the family. Even in 
North Malabar, the Provincial Court had at first refused to 
recoguise the usage of Marumakkathayom among the Moplas. 
But the usage was afterwards recognised by the same Court in 
A. 8. 44 of 1816. See Wigram and Moore, p. 236. The 
question has often arisen in North Malabar as to who are the 
heirs to the self-acqnired property of a Mahomedan, whether those 
who would be entitled to succeed under the Marumakkathayom 
Law, that is his tarwad, or his heirs under the Mahomedan Law, 
and the decisions of the courts have not been uniform on the 
subject. It seems to us that the presumption should be in favour 
of the applicability of the rules of the Marumakkathayom system, 
especially*if we are right in supposing that the Marumakkathayom 
was the prevalent system of inheritance and that the people have 
simply stucketo it notwithstanding their conversion to Mahomed- 
anism. That this often takes place is clear fromthe decision of the 
Privy Conncilin Abraham v. Abraham} and other cases. At first the 
Sudder Court was inclined to disallow such a mixed system of de- 
scent and so was Mr. Holloway while he was Judge at Tellicherry. 
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See Wigram and Moore, p. 237. But, if a community changing its 
religion could either accept the rules of inheritance prevailing among 
the followers of that religion or adhere to the rules which formerly 
governed them, itis difficult to see on what principle it could be held 
that they could not accept the system prevailing among the adherents 
of their new religion in part while sticking to their old system in part. 
The Privy Council was prepared to allow them to do 60. Serumah 
Umah v. Palathan Vitel Marya Cootty Unah'. Butthe usage was not 
proved in that case. In Iikka Pakkarmar v. Kutti Kunhanad*, 
Collins, C. J.,and Shephard, J., apparently proceed on the view that 
the Marnmakkathayom rule should be deemed to govern the case in 
the absence of proof that the rule of Mahomedan Law was adopted in 
the community or the family. The learned Judges refer to two previ- 
ous unreported cases, in one of which it was held thatthe Moplas 
(so the Mahomedans of Malabar are called) are governed by the 
Marumakkathayom Law. with respect to the devolution of the self- 
acquired property, while in the other case it was held that the 
Marumakkathayom rule had been departed from i the particular 
family. Their Lordships were of opinion that the question really 
did not arise in the case and decided it on that ground, but were 
prepared to hold that no usage contrary to Marumakkathayom 
Law had in fact been proved. On the other hand, in Assan v, 
Pathumna’, Subramantia Atyar, J., with whom Davies, J., concur- 
red,said,p. 505, that “though the Marumakkathayom law applies 
to joint family held by a Mopla as a member of a T'arwad, it 
dues not follow thatit necessarily applies to property ngt so held. 
Now there can be no doubt that even in the case of Moplas of N. 
Malabar the Mahomedan Law, as the law of their religion and their 
original law, is their general Jaw, the Maruamakkathayom rules n 
regard to Moplas who follow them being rules of later adoption 
(Logan’s Manual, Yol. J, p. 273) and forming so far as they go in 
the case of sach persons exceptional rules modifying the general 
law. And though where a custom is proved to exist it supersedes 
the general law, yet inasmuch as it is the latter that etil] regulates 
all beyand the custom, the Mahomedan law must be taken to govern 
the dovolution of the separate and exclusive property of a 
Mopla, notwithstanding that he isa member of a Tarwad owning pro- 
perty subject to Marumakkathayom law except where it is shown 
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that the Mahomedan law has even in regard to the separate and 
exclusive property of sach a,person been superseded by rules 
established by usage or otherwise.” Now the observations of the 
learned Judge might be accurate, if his hypothesis were correct 
that the Moplas were originally the followers of the Mahomedan 
law and that they subsequently discarded a portion of it in favour of 
certain rules of Marumakkathayom law. The learned Judge refers 
to tha passage in Mr. Logan’s book which we have already cited. 
But Mr. Logan cites no authority whatever for his statement, and 
as we have already said it is probably not well founded. At any 
rate it cannot be assumed as a fact that the Mahomedan law 
governed the Moplas previous to their conversion. Such being the 
case, and the dominant prevalent system being Marumakkathayom, 
the presumption is that the Moplas are governed by all the rules 
of property of the Marumakkathayom law unless the contrary is 
established, It may be that even if they were originally governed 
by Marumakkathayom to which they adhered after their conversion 
to Mahomedanism, they adopted the Mahomedan rules of inheri- 
tance in certain cases and that their rules are thereforebinding on 
them. But we think that unless it is proved that any particular 
rule of Mahomedan law is recognised by the community as a bind- 
ing rule, the Marumakkathayom rules must be held to prevail. 
Subramania Aiyar and Benson, JJ., in Kunhimbi Umma v. 
Kandi Motthin+ observed however that Assan v. Pathuma? 
should not be understood as laying down that in every case be- 
tween Mghomedans in N. Malabar, even when they are members of a 
Marumakkathayom Turwad, the devolution of property is governed 
by Mahomedan law unless the contrary is shown, and the learned 
Judges go on to say thatthe presumption would often be in favour 
of the Marnmakkathayom rule of devolution, and, in the particular 
case, they held that the self-acquisitions of the deceased passed to 
his TarWad. We ueed hardly observe that unlike the Nambudris, 
it is usual for all the males of a Mahomedan family to marry. It 
sometimes happens that while a Mahomedan husband belongs to a 
family governed by the ordinary Mahomedan law, the wife belongs 
to a family governed by the Marumakkathayom system, or vtce 
versa. Complicated and difficult questions of inheritance often 
arjse, but these we may reserve for the present. 
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In Malabar more than anywhere else, it is still an age of 
usage, and not of written law; and as we have seen in the case of 
Nambudris, the fact that any sect or community is governed by 
Makkathayom or the rule of descent through sons is no ground 
for the presumption that the persons who constitute the co-owners 
of the family property are entitled to enforce division and to 
obtain possession of their specific shares of the property as what 
they are individually entitled to. Such a presumption would be 
unwarrantable in the early Hindu law, and is equally unwarrant- 
able in Malabar with respect to several classes of Hindus in Mala- 
bar, for they are not governed by the Hindu law as subsequently 
developed which allows compulsory partition. 


The question has arisen more than once in the case of Thiyas 
who are supposed to correspond to the caste of Shanars or toddy 
drawers in the Southern districts of the Madras Presidency. In 
Rarichan v. Peracht} the District Judge of Calicut ruled that 
as the Thiyas are governed by the Hindu law, they must be 
presumed to be governed by all the rules of Hindu law as 
expounded in the Mitakshara unless a custom be proved against 
the applicability of any particular rule. And he held therefore 
that the widow of a deceased Thiya is entitled to succeed to her 
husband’s property ine preference to his undivided brother, no 
ancient and invariable usage to the contrary having been made out. 
The High Court (Parker and Handley, JJ.,) overruled his view 
and held that it was not necessary for the brother to prove 
any custom in derogation of the law, for though Thiyas are 
Hindus, they are not governed by the Hindu law as expounded in 
the Mitakshara, that what the court is to find out in each case if 
whether any particular rule of Hindu law is applicable to the commu- 
nity. In Raman Menon v. Chathum?, Muthusamy Atyar and Best, 
JJ., held, accepting in second appeal the finding of the Subordinate 
Judge of South Malabar that a member of a Thiya family was 
not entitled to partition. Now the Subordinate Judge’s finding 
was based on the ground—first, that there was no presumption of 
partibility of family property applied to Thiyans and that the 
evidence was not sufficient to prove any custom of partibility, 
We think that the Subordinate Judge went too far in laying down 
2 SS 
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that there was no presumption of partibility. For, im the first 
place, we think the presumption must be that joint family property 
is partible, and secondly, we are also of opinion that the Hindu rule 
of partibility must prevail unless displaced by evidence that soine 
other rule is recognised by the community as binding upon it. 
The presumption is not that the rule of Hindu law is applicable 
until displaced by proof of a special custom in the sense of a 
usage opposed to the law, acted upon invariably and uniformly, 
but the presumption does go to the extent that the rule of Hindu 
law is the usage applicuble to any particular community of 
Hindus. It is unnecessary to discuss the question further as the 
High Court merely accepted the finding of the lower appellate 
court on the question and did not by itself decide the question 
whether a member of a Thiya family is entitled to partition or not. 
Moreover, the decision would have no applicability except to Tliyas 
of the particular place to which the parties belonged, unless it be 
proved that the Thiyas of any other place are generally governed 
by the same usage as the Thiyas of that place. in Velu v. 
Chamu', Subramania Asyar and Davies, JJ., held that the 
decision in Raman Menon v. Chathuns? was not applicable to the 
members of the community in Palghat who are generally called 
lluvas, even if the Iluvas and the Thiyas were orginally the same 
people. The Thiyas and Ilavas of South Malabar are supposed tc 
have immigrated originally from Ceylon. It seems to be doubtful 
whether the Thiyas of North Malabar are the same race of people 
as thosg of South Malabar. The former are governed by the 
Marumakkathayom law and not by Makkathayom law as in South 


“Malabar. We know no historical reason for their changing the 


rule of inheritance if they belonged to the same race of people as 
the South Malabar Thiyars as the latter stuck to their original law. 
In Imbichs Kandan v. Imbtchs Pennu,’ Parker and Subramanta 
Aiyar, JJ., held that in the case of divided property the widow 
succeeds to a Thiyan in preference to his brother, and that the 
decision ine Barichan v. Perachi' with respect to the self- 
acquired property of an undivided Thiya did not apply. There 
can be no doubt that the learned Judges are perfectly right in 
adopting the Mitakshara rule in the absence of satisfactory evi- 
dgnce that some other rule was applicable, and the decision is 
not inconsistent with the rule in Barichan v. Perache* that if 


1. IL. B., 22 M. 207. 3. L L. R., 19M. 1. 
3. L L. R, 17 M. 184. 4, I. L.R, 15M. 281 


e 
144, THE ‘MADRAS LAW JOURNAL. ‘[VoL. XIV. 


evidence of some other rule is adduced, it should not be tested 
by the requisites of a.special custom opposed to the law. Dr. 
Ormsby, late of the Travancore High Court, says in his outlines of 
Maromakkathayom law that the Iluvars of South Travancore 
follow the Marumakkathayom law, as also the Iluvars of North 
Travancore; but while in the case of the former the children are 
entitled to inherit half their father’s self-acquisitions if made 
during the life-time of their mother, no such rule exists in the 
case of the latter. Dr. Gundert’s statement (see Logan’s Manual, 
Vol. I, p. 155) that the Thiyas in Travancore follow the Makkathe- 
yom system seems to be wrong, being opposed not only to Dr. 
Ormsby’s statement referred to above, but also to the carefully 
compiled Census report of Mr. N. Subrahmania lyer, see p. 279 of 
the Travancore Census Reports, 1901. 


Amongst the Syrian Christians of Travancore, there seems to 
be a peculiar kind of joint family property. Wherea husband and 
wife are married according to what is called the Kettskeruka 
system, the husband acquires a community of interest in the wife’s 
property, and neither the wife nor the husband can alienate or 
encumber the property without the consent of the-other. See 
Kurian Marian v. Reman’. 


There are various, communities in Malabar that are governed 
by Makkathayom system, with respect to whom the courts have 
not yet decided whether the members of the family are entitled to 
enforce partition. Mr, Logan gives a list of the communities govern- 
ed by Makkathayom law, at p. 154—5 of his Manual, Vol. I. As 
already stated, many of the lower castes are governed by that 
system. Owing to the poverty of these castes and owing also to t 
fact that they generally effect voluntary separation whenever neces- 
sary the question of partibility seldom comes before the Courts. But 
when it does, the rule laid down in Rartchan v. Peracht' as 
to the nature of the evidence required to prove the absence of a 
right to compulsory partition, will have to be followed, while at the 
same time the onus of proving the absence of the rule of partibi- 
lity will be on the person who asserts it. With respect to several 
of these communities again, the system of inheritance will be found 
to be a mixed or as it has been called pie-bald system, and it is far 
from easy in many cases to determine the rightful heir. Bu® we 
reserve these questions of inheritance for the present. 


1. 2 Travancore Bud. Des. 30. 2. ILL. BR, 15 M. 281. 
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NOTES OF INDIAN CASES. 





Narasingh Das v. Ajodhya Prasad Sukul.—I. L. R., 31 C. 
203 :— Where a dispute between parties relates to claims exceeding 
in value the jurisdiction of a District Munsif, and upon a reference 
to arbitration the award directs the payment of a sum of money 
by one party to another which is within the jurisdiction of the 
District Munsif, has the Munsif’s Court jurisdiction to entertain 
an application to file the award under S. 525 of the Civil Procedure 
Code? The Calcutta High Court has decided that the Munsif’s 
Court has no jurisdiction to entertain the application. The question 
turns upon the language of S. 525. What is required by the 
section is that the coarts should have jurisdiction over the matter 
to which the award relates. ‘The earlier part of the section which 
speaks of any matter being referred to arbitration suggests that 
the word ‘ matter’ occurring in the later part of the section also 
refers to the same thing, t.e. the subject-matter of the dispute. The 
decision 1s in accordance with the true constraction of the section. 


Durga Nath Pramanik v. Chintamani Dassi.—I. L. R, 31 C. 
914:—In this case a Hindu widow brought a suit for partition 
against her husband’s co-parceners. And one of the questions 
was whether they were entitled to have any provision made in the 
decree for the prevention of waste by the widow. The court held 
that the reversioners wore entitled to ask for directions for the 
protection of their reversionary interest, It'is not in every case 
in which the property inherited by the widow from her husband 
consists of money or moveables, the reversioners are entitled to 
apply for such preventive relief. The mere fact that the widow 
has @ limited interest and that the property is of a kind which 
is liable to dissipation ought not to be sufficient to place any restric- 
tion upon the widow’s enjoyment of the property. The jurisdiction 
is one which the courts ought to be extremley chary of exercising. 
There is mo doubt that the reversioners would be entitled to 
maintain a suit for injunction against the widow to restrain her 
from committing waste. W here the widow has brought a suit for 
recovery of possession against the reversioners, it might be proper 
go impose restrictions npon the widow with regard to the manage- 
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ment of the property without driving the reversioners to a separate 
suit for injunction, provided a proper case for such relief is made 
out. But we think the court should act in such a suit upon the 
same principles upon which it would deal with a suit for injunction 
by the reversioners and ought not to be satisfied with any evidence 
which might fall short of what will be required in a suit for 
injunction. 

Kali Krishna Sarkar v. Raghunath Deb.—I. L. R., 31 C. 
224:—-The holder of an impartible Zemindari against whom a 
decree for money was obtained died leaving a brother who succeeded 
to the estate. The decree-holder’s application to execute the 
decree against the Zemindari in the hands of the brother was 
rejected on the ground that it was not assets belonging to the 
deceased brother, within the meaning of S. 284 of the Civil Procedure 
Code. Though the Privy Council has made serious inroads upon the 
doctrine of right by birth with regard to impartible Zemindaris, the 
language of their Lordships of the Judicial Committee in Sartaj 
Kuari v. Dooraj Kuari?, still leaves some scope for fhe doctrine of 
survivorship, and it may be fairly held that where a brother suc- 
ceeds to an impartible Zemindari governed by Mitakshara Law he 
takes it by survivorship. 

Krishna Prasad Roy v. Bepin Behary Roy.—I. L. R, 81 C. 
228 :—The limitation placed by this decision upon the scope of 
S. 283 of the Civil Procedure Code appears to be reasonable, 
Where a claim to attach a property is disallowed, the claimant is 
bound to institute ‘a suit within, one year to establish hig right to 
the property. And if he does not, the order upon the claim is 
conclusive. But if the claimant pays off the decree-holder and the 
attachment is raised, there is no necessity to set aside the order 
disallowing the claim. The object of a suit under 5. 283 is to 
establish that the property is not liable to be proceeded against 
by the cecree-holder, And if the exoneration of the préperty has 
been effected by payment of the judgment-debt, there is no reason 
why a suit should be brought for the purpose. l'he sections 
relating to the disposal of claims to attached property are merely 
intended to facilitate the speedy execution of decrees, and the 
finality given to orders passed in such proceedings is only for the 
purpose of protecting the interests of the decree-holder as such. , 
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- Debendra Nath Biswas v. Hem Chandra Roy.—l. L. R., 31 ©. 
258 :—The question in this case was whether a person who supplies 
goods to an executor tor the benefit of the estate can proceed 
against the estate or only against the executor personally. It is 
hard upon an executor that he should be held personally liable 
for debts of this kind, but the decision is supported by the weight 
of authority. 


Raghunath Charan Singh v. Shamo Koeri.—I. L. R., 31 C. 
344 :—The Calcutta High Court differs from the Madras Court 
in holding that no appeal lies against the order of an appellate 
court returning a memorandum of appeal for presentation to the 
proper court. The Calcutta view appears to be the correct one. 
Clause 6 of S. 588 provides for an appeal from orders returning 
plaints to be presented to the proper court. By no possible rule 
of construction can the word ‘plaint’ be held to include a memoran- 
dum of appeal. 


Monmohini Guba v. Banga Ohandra Das.—I. L. R., 81 C. 
857 :—A compromise in probate proceedings cannot dispense with 
the necessity for some proof ofthe will. The Probate and Adminis- 
- tration Act’ clearly assumes that the will should be proved before 
the probate is granted. If the effect of the compromise is to 
shut out proof, it is not lawful under S. 875 of the Civil Procedure 
Code. In Ghellabhas v. Nandubat!, Farran, C. J., expressed the 
opinion that the genuineness of a will could not be referred to 
arbitration. The effect of the compromise will only be to render 
the proce&ding non-contentious. 


Gulab Khan v. Abdul Wahab Khan.—I. L. R., 31 0. 865 :— 
In a suit for account where the plaintiff fixes a certain sum as 
the approximate amount of his claim and prays that the amount 
be ascertained in the course of the suit, the Calcutta High Court 
holds that? the amount fonnd by the court to be due to him must 
be regarded as the value of the original suit for the purpose of 
determining the forum of appeal. The decision appears to be 
wrong. The forum of appeal depends upon the value of the 
original suit and the value of the original suit for purposes of 
jurisdiction depends upon the value as determinable for the compu- 


tation of Court fees. See 8.8 of the Suits Valuation Act. The 
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valuation for the purposes of Court fees is determined by the 
amount at which the relief sought in the plaint is valued in 
the plaint. 8. 7, Clause 4, Sub-Clause (f). The fact that the 
court subsequently finds a larger sum to be due to the plaintiff 
cannot oust the jurisdiction of the court as determined by the 
original valuation or alter the forum. See Sellamuthu Sevagar 
v. Bamaswami Pillat’, and Arogya Udayan v. Appachi Rowthan*, 





SUMMARY OF RECENT CASES. 


Ruben v. Great Fingall Consolidated [1904], 1 K. B. 650. 
Company—Share-cortißcate—Forgery by Secretary—LHstoppsl. 


A company will be estopped by a share-certificate issued by 
their Secretary from disputing the right of persons holding the 
certificate in good faith to be registered as owners of the shares 
notwithstanding such certificate may have been forged by the 
Secrotary for his own personal benefit. 


There is a marked difference between a certificate and a certi- 
fication. 





Harman v. Ainslie [1904], 1 K. B. 698. 


Leass—Landlord and Tenani—Covenant not to assign oņ underlet 
—Proviso for re-entry— Perform,” meaning of. 


There may be non-performance of a negative covenant. mn 
abiding by a covenant is a performance of it; the non-abiding is a 
non-performance. 


There is no inaccuracy of language in saying that a° man has 
performed his covenant when he has not done what he covenanted 
not to do or that he has made default in performingehis covenant 
when he has done it, 


Semble :—In a proviso for re-entry for non-performance of 
covenants the word “ perform” is used as meaning the fulfil- 
ment of the obligation or duty undertaken, and not as referring 
Nc tt Pt RR ct Ltt 
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to the thing to be done or left undone in pursuance of the 
covenant; and a negative covenant may be said to be per- 
formed by a man’s not doing the thing which he has promised not 
to do, as an affirmative covenant is by his doing what he has pro- 
mised to do. 


Where a lease of a house contained covenants by the lessee 
to pay rent, rates, taxes and repairs and not to assign or underlet 
the premises without the lessor’s consent with a proviso for re- 
entry in case “ the lessee shall commitany breach of the covenants 
hereinbefore contained and on his part to be performed”, 


Held, that the proviso for re-entry applied to a breach of the 
covenant not to assign or underlet. 


, Per Romer and Mathew, L. JJ.:—A covenant not to assign or 
underlet may be viewed as both a positive and a negative covenant. 


eee, 


Bostock and Oo., Limited, v. Nicholson and Son, Limited 
° [1904], 1 K. B. 725. 


Sale of goods by description—Implsed condition broken—Right to 
recover damages—Measure of damages—Sale of Goods Act, 
1898, Ss. 11, 58 and 54. 


In a contract for sale of goods by description (è. e, sulphuric 
acid commercially free from arsenic) and goods not answering the 
desuription are accepted in ignorance of the breach of the condition, 
the buyer is entitled to treat the latter only as a breach of warranty 
in the absence of a special term to the contrary. [S. 11, Sub-sec, 


1(c)]. 


Where there is a breach of warranty the buyer may maintain 
an action for damages for breach of warranty (S. 58, Sub-sec. 1) and 
the measurg of damages is the estimated loss directly and naturally 
resulting in the ordinary course of events from the breach of war- 
ranty (8. 53, Sub-sec. 2) unless special circumstances were communi- 
cated to the sellers when the lattér will be liable to pay damages 
with reference to such special circumstances though not ordinarily 
flowing from their breach of contract. 
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The defendants contracted to sell to the plaintiffs who were sugar 
refiners and manufactures of brewing sugars in the shape of invert 
and glucose sulpharic ucid commercially free from arsenic. The 
purpose for which the acid was required was not made known to 
the detendants either expressly or by implication and in breach of 
this implied condition supplied sulphuric acid not free from arsenic 
to the plaintiffs. The latter used the same in the manufacture of 
browing sugar in the shape of invert and glucose and sold this latter 
to brewers who used it in the brewing of beer and the beer was 
rendered poisonous and the brewers suffered loss. In an action 
by the plaintiffs against the defendants for recovery of (1) 
price paid for the acid, (2) value of material nsed for the purpose 
of making glucose and invert spoilt by being mixed with acid con- 
taining arsenic, (8) compensation for loss of good-will, and (4) 
damages which the plaintiffs would be liable to pay to the 
brewers :— i 

Held (1) that the plaintiffs were entitled to recover the price 
for the acid on the ground of total failure of 
` consideration ; 
(2) that the plaintiffs were also entitled to recover the 
value of the goods rendered useless by being 
mixed with the poisonous acid as the same was a 
loss directly and naturally in the ordinary course 
of events from the breach of warranty ; and 
(2) that the damages claimed under the 8rd and 4th 
heads were too remote under the circumstafices. 





a 


Moore Nettlefold and Oo. œ. Singer Manufacturing Company 
1904), 1 K. B. 820. 


Landlord and Tenani—Distraint of goods—Sale by Aucttonesy— 
Purchase by landlord— Passing of property. 


A sale of goods distrained by a landlord authorized under S. 2 
of 2 W. and M. Sess. 1 0. 5 must be a sale to a person other than 
the landlord distraining. 


No property in the goods will pass if the goods are purchased 
by the landlord. S 


e 
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An auctioneer who sells goods distrained is not an independent 
vendor but is the agent of the landlord for the purposes of selling 
though with a snperadded authority as agent for the purchaser to 
make á binding record of the sale to him. 


3 





Oldfield v. Oldfield [1903], 1 Ch. 549. 
Well—Constructson— Desire ”— Precatory trust. 


Where a textatrix devised her property equally among her two 
daughters for their absolute use and benefit and added that her 
- desire was that each of her two daughters should during the hfe- 
time of her son pay to him one-third of their respective incomes :— 


Held, that no precatory trust was created in favour of the son. 





Towers v. African Tug Company [1904], 1 Ch. 558. 


Company — Aut ulira vires—Actton on behalf of all shareholders— 
Acquiescence. 


If an act is done by a company which is ultra vires, no con- 
firmation by shareholders—not even by every ‘member of the com- 
pany—can convert that which is ultra vires into intra vires. 


There is adifference between an action brought by a company 
and an action brought by some shareholders on behalf of all share- 
holders of the company. 

® 


An action cannot be brought by an individual shareholder 
“ea pomplaining of an.act which is ultra vires if he himself has in his 
pocket at the time-he brings the action some of the proceeds of 

that very ullra vires act or has acquiesced in such an act. 





Surman'v. Fitzgerald [1904], 1 Ch. 578. 


Marriage sotilement—Hnglish husband and Scotch wtfe—Conflict 
of laws—8cotoh law—Condstion repugnant to nature of estate 
—Public policy. | 


e Scotch heritable bonds must be regarded in English Oourts as 
-- itnmoveable-propérty and must-be governed by the Scotch law. 


e 
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The general rule is that the law of the matrimonial domicil is 
applicable to a contract in consideration of marriage, but this is not 
applicable where there is an express stipulation that some other law 
shall apply or where there appears an intention to contract with 
reference to some other law. 


A contract valid by the law of the country in which itis made 
can be enforced in the English Courts though the same may be 
invalid according to the English law unless the contract is contrary 
tò public orders and good morals. The English law in so far as it 
refuses to give effect to provisions which affect to control the rights 
of disposition which are attached to an absolute transfer of proper- 
ty ia not a matter regarding “ public order or good morals.” 





pirrar A m 


JOTTINGS AND CUTTINGS. 


MR. JUSTION DARLING. ° 

There is a very proper connection, which we have no wish to 
disregard, that the physical scale on which a man is built and personal 
details as to his bodily orgnanisation, should only be referred to 
with very considerable delicacy and reserve. But when Shakes- 
peare makes Cæsar remark that “ Cassins hath a lean and hungry 
look,” we consider the observation legitimate; it helps us the 
better to realise Cassins’ intellectual and moral characteristics. A 
certain Birmingham Journalist once went considerably beyond the 
permissible in drawing inferences from Mr. Justice Darling’s cor- 
poreal to his psychological traits ; and he found himself involved i 
that very nebulous but very troublesome offence surmised to be, we 
can hardly say known as, contempt of court. Neither good taste 
nor the law however forbids us, we hope, to say that whether Mr. 
Justice Darling, is taken on his physical or his intellectual side he 
is what is known to the exponents and patrons of the art of boxing 
as & feather-weight. This is not disparagement, iteis only classifi- 
cation. A man may be a very good man indeed; clever, active, 
alert and yet only a feather weight. He can do a great deal of 
light work and may exhibit very pretty and elegant tricks and 
accomplishments ; but let him be set squarely before one of the 
heavies:and, well he is outclassed. Hoe is amusingly clevor in his 
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arb; this is the highest commendation we can give him and 
we expect no’ more from him. One would describle Mr. Justice 
Darling, as.having been and as being just so throughout his very 
agile and ingenious career, He was one of the lightest weights 
who ever got into any class at all at the Bar; he was the lightest 
of party and parliamentary featherweights ; in authorship he is 
so light that Mr. Birrell, by contrast with him would be reckoned 
among the heavies; on the Bench his lightness is such that he is 
used in making upthe nnmber not the weight, observe, of a divi- 
sional court, 


Yet Mr. Justice Darling has been a success in every thing, 
and especially in law to which he brought the least of all his intel- 
lectual gifts. He succeeded in getting to be a Judge; and that 
is surely succeeding in the law even if one does not succeed in 
becoming a lawyer. There are two things he seems to have aimed 
at to be known asa wit and to get on to the High Court Bench- 
In the first.he has partially succeeded. No one can read his 
“ Scintillag Juris?” and his meditations in the Tea Room and 
deny him the gift of wit, and the sense of style and feeling for 
literature,” But heisa more joker quiteas often as he is a wit, 
and being the wit he is, he really ought to have found ont long 
ago that-on the Bench he descends to the Joker level oftener than 
he reaches that of the wit. It is quite a matter for regret that 
with his particular endowments his ambition should have led him 
to make for the Bench. There are other men who would have 
made‘befter Judges, but hardly any, who would have made a better 
editor of a smart, fashionable, society. journal. His capture of the 
Bench is the most convincing proof of his wit. ‘That faculty is 
said to consist in the bringing together of the incongruous and the 
surprising; and everybody acknowledged a master stroke of this 
kind had been achieved when Mr. Justice Darling set the tables 
in æ roar with his appointment. Many people laughed at it asa 
practical joke of Lord Halsbury: for there is a wide appreciation 
of practical jokes, but Mr, Justice Darlig’s share in it was genui- 
nely intellectual, Whether Lord Halsbury ought not to have 
been charged before the Lord Chief Justice, with contempt of court 
is a moot point; the offence is very vague. At any rate there was 
at*thst. time a good deal of contempt expressed for the appoint- 
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ment; and each of the distinguished persons no doubt made a fair 
division of it between themselves. We have always wondered too 
whether those ingenuous members of the legal profession whoinvited 
each other, to sign a self denying ordinance never never to 
hold briefs before Mr. Justice Darling, ought not to be regarded as 
having committed some kind of contempt of Court; as well as the 
editors of legal Journals who said quite dreadful things at the 
time, but have become as meek as they were once truculent. The 
fait accompli was accepted, and everybody tacitly agreed to act 
on the rule which Mr. Justice Darling, had himself laid down in 
“ Scintilla Juris” “counsel should, in all Court, use more of defer- 
ence in proportion as the Bench have less of learning.” His Lordship 
was undisturbed. He had been born with or had developed, 
apparently at quarter Sessions and in Tea rooms, parliamentary 
and social, sufficient cynicism to accept as natural the fact that 
men reach dignities through much mud; and anyhow he was glad 
of the dignity. 
@ 


As to any doubts he may have felt of his capacity it would be 
quite in his view for him to recall the saying of Lord Randolph 
Churchill, that if a man has ability enough to get a post he has 
&bility enough to keep it if he wants to. There are undoubtedly 
Judges the on Bench who are not balanced with any such compensa- 
tions for their legal inferiority as the smart, vivacious, self-confi. 
dent, talkative little man who sits voluminously haloed in a too 
large wig, wherein and in the extensive back ground of timber behind 
his chair his petite figure becomes reduced to an animated *point in 
a wide landscape. In many ways Mr. Justice Darling resembles 
the late Baron Huddlestone, their physical and mental and other 
traits are very similar; but the late Baron more distinctly stepped 
out of the Judicial feather-weight class than the present Justice 
will ever do. Yet our Justice, has falsified to a considerable extent 
the prophecies as to utter incompetence which were freely made at 
the time when Lord Halsbury, discharged certain political, and 
some say social obligations which would be unredeemed, until for 
the second time a Darling should sit on the English Bench. We 
know from Mr. Jastice Darling, himself that a namesake and prede- 
cessor of his was hanged by his sovercign for Judicial misfeasance 
or nonfeasance ; but nobody in these days urges that the present 
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bearer of the name should suffer a punishment so obiviously dis- 
proportioned to his demerits as this would be. He makes a very 
passable judge and if his Judicial utterances are frequently 
unsuccessful when they go before the court of appeal one can say 
thé same of his jokes, and it cannot be denied that he is a fairly 
successful joker-at least for a Judge. 


So far however, the only leading case which is likely to em- 
balm Mr. Justice Darlings professional memory is the Birmingham 
case we have mentioned. His Jaw was not in dispute but the fact 
whether the Journalist had made a justifiable analysis of his charac- 
teristics was. The Journalist admitted that he had been very uncien- 
tific. How far he had failed in his presentment raised a delicate 
question, and the learned Judges did not decide it. What approxi- 
mation, the profession may make to the Journalist’s analysis, we have 
no inclination to discuss. The most evident defect of Mr. Justice 
Darling’s temperament is that he has always reversed the sense of 
the quotation from which he takes the words that form the title of 
his book “Seria Ludo.” Horace uncurtailed is “sed tamen amoto 
quaeranms sersa ludo,” This is a callto seriousness. Mr. Justice 

' Darliag, has been a clever trifler with serious things legal, political, 
or literary, all his life because he has had no more than the.feather- 
weight ability of the flaneur and the smart critic of light literature. 
A craving for imitating La Rochefoucauld and others of his French 
models has also no doubt exaggerated his natural affectations if we 
may say so. But heis too clever to remain noticeably ignorant of 
anything of which he should know something; and since he has 

qa een on the Bench he has profited by the daily lessons in law 
which he had not the opportunity: of learning at the Bar. The 
method is somewhat anomalous and “ inefficient ;’ and it would be 
amusing to havea “Scintella” upon it by the hand that wrote 
“To the quarter sessions the Barrister of one term’s standing goes 
to make himself acquainted with ‘the law of the land’ by giving 
lessons in it,to those who administer the one.” By virtue of owning 
the other perhaps he has abstained lest he should be guilty of 
contempt of his own Court; or because, as he has said, he prefers 
to have the good opinion of the world rather than to deserve it, 
(The Saturday Review). 

* 
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The ‘Irish Vice-chancellor :—Phe term of office of Ireland’s 
‘first and ‘last Vice-chandollor has actually come to an end. The 
right Honourable Hedges Eyre Chatterton: put on “staff” in the 
year when’ ©’Oonnell was indicted ; he was a-junior mod- in the-year 
‘when John Dillon-Smith O’Brien’s John Dillon—was placed: #moug 
the senior mods of Trinity Collége, Dublin ; he preceded in office, 
’ Sullivan, Law and Morris. That he should have been still 
sitting in the Irish Court of Chancery last term is evidence how 
lightly lie the duties of an Irish Judge even upon the Nosters of 
the Bench. Yet the long ‘delayed resignation had been often 
expected. The mutterings of the Bar and the censures of the ` 
politicians had for a decade and a half attempted to force the 
septuagenarian Lorn two yéars before Navarino to resign. But’ 
he dwelt in an atmosphere of pure serene and was untroubled and 
was contented with the deterense of his chief clerks which recom- 
pensed him for the absence of a wider appreciation. If he condes- 
cended to notice the grumblers or the critics, ib was merely to add 
emphasis to some festive re-appearance after a “ rumoured resig- 
uation” by a new order to a robe or wig maker. Expectant 
successors have been gathered to their fathers. He withheld his, 
resiguation until he could hive no successor ; when a Government 
not merely pledged, but compelled by hard necessity, to retrench- 
ment on the bish Law Bill was in office, and his place was certain 
not to be filled. It was a characteristic expression of his brother- 
hood with the Bar. He liad, however, earned a long enjoyment of 
the repose of the Vice-chuncellor’s Court. He sat upowa bench 
where the presence of the lotus-eater or the octagenarian gives no 
greats candal and where the sympathy of an idle brother may bes 
safely reckoned upon to eke out the tenure of failing powers. But 
‘he was not always so comfortable as he was in later years. By a 
misfortune exceptional in the experience ot an Irish Judge his 
original incompetence was mercilessly exposed and satirised. 


Few Parliamentarians who, after some months’ essy tenure of 
the Solicitor-Generalship and the representation of Trinity College, 
Dubiin,’have found themselves Judges ‘have had to begin ‘their 
serious studies under -So severe a master as was Lord Justice 
Christian. He was a thorough lawyer and he had-a gift of sarcigm 
that went incongruously with hisnamg. The early decisions of 
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the Vice-Chancellor gave him an opportunity for. the play of all 
his gifts ; and it was mercilessly used. The scenes in the Chancery 
Appeal ‘Court became the food of the reporters and the delight of 
the Junior Bar. Christian’s criticisms on Mr Chatterton's decisions 
were scathing, aud delivered:to an accompaniment of sneers and 
flouts and gestures that outstepped all limits of decorum. The 
education was bitter, but it was not wholly lost. The Vice-Chan- 
cellor became during the earlier period of his effectiveness an 
industrious Judge und an efficient administrator of the routine 
work of his courts ; and his knowledge of the law improved though 
. he never rose to eminence. Butif his knowledge of law was 
improved, his good mauners suffered under the rough drill. T'o 
~ the Bar he was persistently rude. The only compliment that can 
be paid his conduct in this respect is that it was courageously 
discourteous. If tle junior could never count upon forbearance, 
the leaders of the Bar too were not seldom treated with equal 
brnsqueness. He believed himself to be a Tory of the Eldon 
School, and wis insistent on his opinions. All the changes that 
have transformed the Ireland of O’Connel and Ballingarry into 
the Ireland of Mr. John Redmond and the co-operative creameries 
were utterly distasteful to him. Perhaps they were no less dis- 
tasteful to others of his brethren; but they had the Wisdom 
to doff their prejudices when they donned "the ermine. He was a 
thoroughly. góod bigot, and regarded the papist and the mere 
Irish as a colonial might the “ natives.” A Jury was to him the 
incarnation of ignorance, prejudice, and injustice; and he refused 
whenever possible to have anything to do with such a superstition. 
“whe fact that in a country so preponderatingly Roman Catholic the 
_Chancery Court has been inversely Protestant has made most Irish 
chancery Judges sensitively careful and liberal in dealing with 
questions involving religious issues. Irish Roman Catholics owe 
it to Protéstant Judges like the-present Master’ of the Rolls that 
the penal clauses of the Emancipation Act, so ‘far as they affect 
Charities and the ‘religious ‘orders, have been read ina -sense 
consonant with modern public policy. But the Vice-Chancellor 
never rose to that attitude of discriminating impartiality. "Phe 
Catholic in religious cases avoided bis court when he could, and the 
litigant who had for an opponent one of the’magnates of the land 
was no less. ‘studious to escape the unconscious bias of the Vice- 
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Chancellor’s early nineteenth century sympathies. In political 
trials he endeavoured to be fair; but some of the results of the 
endeavour were startling. One of his last note worthy decisions 
was that a newspaper has the right to comment upon an action 
pendiug in the Chancery Court, even though the Court of Appeal 
had decided that it was a proper case for trial by Jury in the 
newspapers constituency 


It was amidst the glory of that declaration that he withdrew. 
The Bar, that he had so long snubbed and finally deprived of a 
place, proceeded in true Irish fashion toshower compliments upon 
him. The press was moved to panegyrics which the truly great 
Judge usually escapes. But those interested in the administration 
of the Law and in respect being paid to it rejoiced that a Judicial 
career was over which had not added to the reputation of the Irish 
Bench or to the goodwill of a malcontent public, among whom 
reverence for law is much in need of cultivation —The Saturday 
Review. ° 

x | 

The Lord Chief Justice of Ireland :—Mr. Balfour is remem- 
bored in Ireland for many reasons. One of them is that he 
discovered “ Peter the Packer,” otherwise Sir Peter O’ Brien, now 
Lord O’Brien of Vilfenora, and made him Lord Chief Justice of 
Ireland. Now that the storms are passed, it is seen that Mr. Bal- 
four’s selection for the Chief Justiceship was not the happiest of 
his efforts, But in those days Mr. Balfour thought i best for 
Ireland to give his support and patronage to those who had served 
as instruments of his Government ; and it was probably due to thig” 
that when occasion served 'he placed the Attorney-General at the , 
head of the King’s Bench. 


Mr. O’Brien was not a scholar like his predecessor May, nor a 
shrewd politician with an unfailing common sense like Morris. He 
was neither a lawyer nor a scholar, nor yet a politiciap tried in the 
parliamentary arena. The fact only emphasised the lesson. The 
cause of law and order in days of revolution may have need of 
lawyers who are no lawyers. Qualities that are at other times of 
little value may then reach a premium. The pedant who has too 
thin a skin to be indifferent to the attacks of a vjtriolic press ; the 
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scholar who is too gentle to be rude or overbearing , the consti- 
tutionalist who would shrink from straining the constitution in 
order to defend it are then of little use to the executive. Mr. 
Balfour's Attorney-General was not @ pedant, or a scholar, or a 
constitutional idolater. A misi prius lawyer, well practised in the 
arts by which the Irish Juror must on occasion be wheedled or 
browbeaten ; a member of the Munster Bar, where skill in driving 
a refractory Jury is essential to success, with affinities to his 
predecessor’s province of Oonnaught where the art of cajolery is 
brought to perfection, Mr. Peter O’Brien was an instrument mado 
to the hand of the author of what the Land League still nick- 
names ‘The Jubilee Coercion Act.” He stood the fire of the 
league battalions gallantly. He struck back with vigour. His 
crowning victory was at Maryborough where the Parish priest of 
Gweedore, defended by Mr. Healy, was forced to plead guilty to 
the charge of riot, for which he was indicted with the band of his 
parishioners at whose hands Inspector Martin lost his life. Such a 
sustained battle merited its reward. But whether the Chief 
Justiceship was the fitting reward still forms a topic of contro- 
versy even iy the Unionist camp. 


The war on the league called for the exercise of none of the 
qualities that are ordinarily rewarded by Judicial eminence ; and 
since his accession to the Bench the Lord Chief Justice of Ireland 
has exhibited none. The green street lawyer may naturally be 
expected to display the defects of the qualities that achieve notori- 
ety there. ° Lord O’Brien is not a great Judge in any of the legal 
acceptations of that term. But he has one valuable quality. 

Despite affectations that sometimes provoke ridicule, a manner 
verging on pomposity, a Britannia metal oratory that reminds one 
too pertinently of the plethoric periods of the Irish schoolmaster 
of Lover’s creation; a habit of labial convolution that tempts the 
black and white artist to caricature, the Irish Chief Justice knows 
his defects as an authority on law. Amid all his pretensions he 
never pretends to an independent Judgment. He is a most docile 
hearkener to his learned brothers’ opinions as he sits, when it is 
unavoidable in the Court of Appeal. He has the utmost respect 
for the decisions of his colleagues ; and when he ventures to dissent 
he chooses his company with an unerring instinot for respectability. 
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His sympathies, however, often miss the merits of a case when 
thrown on his own resources. Nevertheless, in one respect he 
is an improvement on the mere Crown Prosecutor glorified. Asa 
Judge of Asize he is most careful of the ordinary prisoner’s rights, 
provided the prisioner is not a politician. His regard for law and 
order is so great that his zeal against the disturber may outrun 
his discretion The Irish Jury in a political case needs tender 
handling. Any Judicial ‘lapse arouses its suspicions. In the 
Tallow case the Lord Chief Justice woefully failed in the effort 
to persuade two Juries to bring in a verdict; while the Chief 
Baron’s straight driving succeeded at the first venture. His 
critics say that some trace of truculence survives in the Judicial 
method from the days when he hesitated between the League and 
the Law. In these days he successfully played the part of an 
imitation Curran to Mr. T. D. Sullivan’s Peter Finnerty; and 
Mr. T. M. Healy was once under obligations to Mr. O’Brien’s ore 
rotundo style of defence. He was then the rising hope of stern 
and unbending Leaguers ; and the early association has left its 
traces. Even the convicted Leaguer, however, experiences no 
vindictiveness. The Chief Justice is satisfied if the agitator 
is made to feel that there is a law. 


Like most men who are thrust into prominence by the circum- 
slancos of their time rather than by native superiority, the Irish 
Chief Justice has his foibles. He is neither scholar nor orator, 
but would like to make a reputation for eloquence. His models, 
however, are neither ancient nor modern, and are unsuited to the 
atmosphere of to-day. Heis tired of unpopularity. The east 
wind has blown too long upon him, and he would relish a little 
refreshing moisture from the west. His flirtations with his 
countrymen are amusing. He would approach them on their weak 
side; and setup asa patron of sport. He has been eknown to 
follow the Kildare hounds at what a sporting curate mindful of 
the Maynooth statutes described as “a moral distgnce.” Unlike 
Lord Alverstone he has no record as an the plete to Loast of ; but 
he flourishes in the cricket pavilion and by the river. The great- 
est of his recent triumphs was the initiation of the International 
Boat Race on the River Lee over which the Emperor William and 
his Lordship exchanged telegrams as warm agthose on a more 
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memorable occasion. There is an irreverent story that he began 
his work for the trophy by the declaration that he could find an 
Trish “ eleven” to beat the world. That is, probably, malig- 
nant ; but it illustrates his reputation. He is not popular with the 
Bar; but the Bar owes him a grudge. For did he not barter the 
Trish lawyers’ title to be represented among the Lords of Appeal 
in exchange for a peerage? The exchange satisfied both his 
ambition and his modesty ; fora Lordship of Appeal is exigent. 


One wonders, will the career be crowned by the Irish Lord 
Chancellorship. That Lord O’Brien is willing to be accoucheur 
‘‘to the Irish millennium is alleged by the uncharitable. But he 
has never looked back since the days when his innocence as a 
politician was tempted on the Clare hustings.—(The Saturday 
Review.) 
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THE MEANING OF THE WORDS “MINES” AND 
« MINERALS” IN LEGAL DOCUMENTS, AND STATUTOR} 
ENACTMENTS, AS INTERPRETED BY THE COURTS. 


I. 


In the following examination of cases and decisions on th 
meaning of the word “minerals,” it has been thought best t 
quote frecly and largely from the reported judgments themselves 
rather than that the writer should confine himself to giving in hi 
own words the substance or upshot of the decisions and judgments 
however carefully and faithfully he might attempt to represen 
them; because, whatever may be the case with residents in th 
Presidency Town, the majority of those in the Mofussil who ma: 
think it worth their while to peruse these pages probably have no 
access to the reports themselves of the cases under consideration. 








In Bell v. Wilsein!, certain lands in Northumberland had i: 
1801 been sold and conveyed to the plaintifs predecessor in title 
the convéyance containing a reservation to the vendor, the defend 
ant’s predecessor in title, of “all mines and seams of coal, an 
other mines, metals, or minerals within and under” those lands 
Kindersley, V. C., held that a bed of freestone or sandstone, whic. 
lay at a depth varying from six to forty feet below the surface o 
the lands, was not within the meaning of the term “minerals” i 
the deed and therefore not within the reservation. The Court o 
Appeal, disagreeing with him, held that the freestone was . 
mineral and that it was included in the general words of the dee! 
above quoted. Turner, L. J., in his judgment, said: ‘ The Vice 
Chancellor appears to have considered that the intention was t 
reserve only that which was ordinarily gotten by a miner in th 
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country of Northumberland at the time of the execution of the - 
deed,” (it was admitted by the defendants that there had been no 
instance of any underground workings of stone in that county) 
“but the deed does not refer to what is ordinarily gotten, and I 
think this construction goes too far in cutting down the effect of 
the general words, which, as I take it, in the absence of manifest 
intention or context to the contrary, ought to have their full effect.” 
The Court was, however, of opinion that the words “ mines, metals, 
or minerals’? were to be construed as meaning “ mines, whether 
of metal or of mineral” and that “ mines” denoted underground 
workings and did not include quarries or open workings, and that 
therefore, though freestone was included in the word “ minerals,” 
it did not come within the words “mines, metals, or minerals,” 
and that the defendants were consequently only entitled to work 
the freestone in question by undergound operations, 


In Midland Railway Co. v. Checkley,’ the Court (Lord 
Romilly, M. R.) held ordinary stone, used for making or repairing 
roads, and worked by open quarrying, to be within the term 
“minerals.” ‘‘ Stone,” he said, “is, in my opinion, clearly a 
mineral; and in fact everything except the mere surface, which is 
used for agricultural purposes; anything beyond that, which is 
useful for any purpose whatever, whether it is gravel, marble, 
fireclay, or the like, comes within the word ‘ mineral, when there 
is a reservation of the mines and minerals froma grant of land; 
every species of stone, whether marble, limestone, or ironstone, 
comes, in my opinion, within the same category.” ° 


We now come to the important case of Hewt v. Gill, decided 
in 1872, “a leading case in this branch of the law,’ as Byrne, J., 
said in Johnstone v. Crompton & 8 though whether, and if so 
how far, its authority can be considered to be affected by the 
observations on the rule enunciated therein which were mado by 
Lord Halsbury, L. C., in Lord Provost and Magistrates of Glasgow 
v. Fariet, and what, he said in In re Todd Birleston & Co., and 
N. P. Ry. Cœ., he meant by those observations, will appear in the 
sequel. 

1. (1867) L. R., 4 Eq. 19. ‘4. (1888713 A. O. 657. 


2, L. R., 7 Ch, 699. 6. (1908) 1 K. B. 603, 
3. (1899) 2 Ch, 190 at p, 195. ; 
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In Hegt v. Gill, which was a case of a grant by deed in 1799 
of land, underlying which was a bed of clay known as China clay? 
with a reservation of “all mines and minerals within and under” 
the land, the previous cases above referred to and others were 
considered. The Court of Appeal, composed of Mellish and James, 
L. JJ., held that the China clay was included in the reservation 
as being within the term “minerals,” and therefore within the 
words “ mines and minerals,’ inasmuch as “the authorities seem 
to shew,” said Mellish, L. J., “that where there is an exception 
of “mines and minerals” the putting the word ‘mines’ before 
‘minerals’ does not restrict the meaning of the word ‘ miuerals’.’’8 
As to the meaning of the word “minerals” the Lord Justice said 
(this is the passage in his judgment containing what has been 
called the rule laid down in that case as to the interpretation of that 
word) :— Many authorities, some at law and some in equity, have 
been brought before us to shew what is the meaning of the word 
‘minerals.’ Byt the result of the authorities, without going through 
them, appears to be this: that a reservation of ‘ minerals ’ includes 
every substance which can be got from underneath the surface of 
the earth for the purpose of profit, unless there is something in the 
context or in the nature of the transaction to induce the Court to 
give it a more limited meanings.” The Lord Justice then proceeds 
to consider whether there was anything, in the case before the 
Court, by reason of which a more limited meaning should be given 
to the word, and held that there was nothing. He, however, held 
that the defendants (the representatives in title of the grantor), 
though entitled under the reservation to the clay, were not entitled 
to work it, inasmuch as it was admitted by them that this could not 
be done without destroying the surface, and an injunction was 
therefore granted restraining them from getting the clay in such a 
way as tœdestroy or seriously injure the surface. Thejudgment of 
James, Ti. J., is quite short and may therefore best be presented in 
his own words; he said “Tentirely concur both with the con- 
clusions and reasoning of the Lord Justice. The long and uniform 
series of authorities appear to me to have established a very con- 








1. t. B., 7 Oh. 699. 


e 2. Defined as decomposed granite in which felgpar oxists in considerable pro- 
portions: L. B., 7 Ch, at p. 703. 


3, L. B.,7 Ob. at p. 712, 
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venient und consistent system, giving the mineral owner every 
reasonable profit out of the mineral treasures, and at the same 
time saving the landowner’s practical enjoyment of his houses, 
gardens, fields, and woods, without which the grant to him would 
have been illusory.”' But he added: “ But for these authorities 
I should have thought thet what was meant by ‘ mines and minerals’ 
in such a grant was a question of fact what these words meant 
in the vernacular of the mining world and commercial world and 
landowners at the end of the last century; upon which I am satis- 
fied that no one at that time would have thought of classing clay of 
any kind as a mineral!.” 


lt should be noted that in Heet v. Gill? what had to be inter- 
preted was. simply a deed of conveyance on an ordinary sale, 
unaffected by any statutes, and that no question as to the effect of 
any st tute or statutory enactment entered into the caso. 
Pe 
In the House of Lords case of Lord Provost und Magistrates 
of Glasgow v. Farie, Lord Halsbury, L. C., in his speech after 
jnoting the ubove-cited definition of ‘‘ minerals” wiven by Mellish, 
L. J, in Hert v. Gell4, said: “I cannot myself assent to sucha 
lofinition. In the first-place it mtroduces as ono element the cir- 
sumstance that the substance can be got at a profit. Itis obvious 
© see that is an essential part of the definition the question 
vhether a particular sabstance is or is nota mineral may depend on 
he state of the market, and it may be that a mineral one year is 
tot & mineral the next*.” He also expressed it as his opinion that 
he true test of what are “ mines and minerals ” in a grant was the 
ne suggosted by James, L. J., in bis jidgmentin Heat v. Gill?, but 
rhich he considered himself precluded by authority from adopting. 
ord Macnaghten also,in Lord Provost, &. v. Farie®, expressed his 
issent from the rule affirmed in Heat v. Gil, he said: “In 
sme of the reported cases it seems to be laid downyor assumed, 
hat to bo a mineral a thing must be of commercial value, or 
orkable at a profit. But it is difficult to see why commercial 
alue should be a test, or why that which is a mineral when com- 


1. L. B.,7 Ob. atp. 719, B. IB ALO, 6o7, ° 


2 Ibid, 4. Ibid 670. 
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mercially valuable should cease to be a mineral when it cannot be 
worked at a profit.” ! 


Lord Provost, &c. v. Farie’ was (unlike Heat v. Gill?) a case m 
which the interpretation of the words which were in question was 
affected by, and had to be considered with reference to, the provi- 
sions of certain statutory enactments. The appellants, acting under 
the compulsory power given them by the Waterworks Clauses Act, 
1847, had purchased from the respondent, Parie, a piece of land 
for the purpose of erecting waterworks, the cunveyance containing 
a reservation to the vendor of “the whole coal and otner minerals 
in the said lands in terms of the Waterworks Clauscs Act, 1847.” 
That Act provides (8. 36): “The undertaker shall not bo 
entitled to any mines of coal, ironstone, slate, or other minorals 
under any land purchased by them, except only such parts thercot 
us Shall be necessary to be dug or carried away or used in the con- 
struction, of the waterworks, unless the same shall have been 
expressly purchased, and all such mines, excepting as aforosaid, 
shall be deemed to be excepted out of the conveyance of such lands, 
unless thpy shall have been expressly named therein and conveyed 
thereby.” In this piece of land, at an averuge depth of only two 
feet from the surface, was a valuable seam of brick-claf, forming 
the subsoil. Tho question for determination was whether ander the 
above terms of the Waterworks Clauses Act, 1847, so incorporated 
in the conveyance, the clay was included in the reservation to the 
vendor, and this question was decided by the House of Lords? in 
the negative. 


Then, in Marl of Jersey v. Neath Guardtans*, which was, 
on the other hand, a case of a voluntary sale and conveyance 
of land, reserving “all mines of coal, culm, iron and all other 
mines and minerals whatsoever except stone quarries,” and which 
involved no question of the interpretation of any statutory 
enactment, the Court of Appeal (consisting of Lord Esher, M. R., 
and Bowen and Fry, L. JJ.) held that a bed of brick-earti and 
clay, forming the sub-soil of the land conveyed, was within the 
terms of the reservation, All the Judges constituting the Court of 





1, 18 A. C. 689, 690. 2. L. Bi, 7 Ch. 669. 
pe Lord Halebury, L. O., and Lords eee ‘and Maonaghten, (Lord Horschell 
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Appeal in this case held that the rule of construction laid down 
in Hegt v. Gill? regarding the word “minerals” had not been over- 
ruled by the House of Lords in Lord Provost, &c. v. Farie* and was 
binding on them. Bowen, L. J., (in his judgment) after express- 
ing his opinion to be, and the grounde for his thinking, that the 
role laid down in Hegt v. Gill? with regard to ordinary reservations 
of “minerals” in ordinary grants of land was a sound rule, said: 
“But apart from that, itis the result of a long extent of authori- 
ties. T will not trace them, but only refer to the case of Midland 
Ry. Co. v. Checkley®, where Lord Romelly. states, though not 
in hetter language, the same rule as that which was afterwards 
expounded by Melltsh, L. J. Then comes Hest v. Gall+, de- 
cided by Melhsh, L. J., and James, L. J., than whom no 
greater authorities, I venture to say, have sat in our time in 
courts of law. ‘The result of the authorities, as they say, is this, 
that a reservation of minerals includes every substance which can 
be got from under the surface of the earth for the purpo8e of pro- 
fit, unless there is something in the context or in the nature of the 
transaction to induce the Court to give it a more limited meaning. 
1 will only add this further remark about that case, that the rule 
has been jn existence for seventeen years and has produced a very 
great effect upon business transactions during that time, and I do 
not suppose it will be lightly disturbed or without grave consider- 
ation. Itis to be observed that the rule admits, as every rule of 
construction of documents must admit, as it is after all but a working 
canon to enable us to arrive at the meaning of the particular docu- 
ment—it admits of being modified by the contents of the document 
itself, and there are many classes of cases in which itis obvious 
that the rule would have to bend. Thus there are transactions in 
which the surface of the soil is dealt with as such, and in which it 
is intended to protect that which is dealt with to the exten which 
the legistature or the grantor has indicated. Itis obvious that 
the case of Lord Provost of Glasgow v. Farie? is a cage of that 
kind. It is a case in which consideration must be given to the 
special language of the legislature vesting specially defined interests 
in bodies which are the creation of the statute, and giving them 


1. In B, 7 Ch. 689. 2, LR. 13 A. O. 657. z 
8. L. B. 4 Eq. 19, 
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certain, powers which are defined by the Act of Parliament, and 
which are apparent on comparison of the objects of the Act with 
the specific language of the sections. Such a case cannot, there- 
fore, of itself destroy a canon of construction which has been 
Jaid down by Mellish, L. J., in the judgment which has been read. 
But of course the opinions of a Court constituted like the House 
of Lords, even if the decision is not absolutely in point, are 
matters to which we attend with the greatest possible respect. I 
would only say, with regard to Lord Halsbury’s criticisms on Heat 
y. Gill+,I cannot help thinking either that he has not been perfectly 
reported, orelse the Lord Chancellor had notin his mind at the 
moment the exact canon of construction of Mellish, L. J., because 
Mellish, L. J., does not say, nor, I think, mean, that the test was 
whether the minerals could be worked at a market profit at the 
time, but whether they had a use and a value of their own inde- 
pendent of and separable from the rest of s0112.” 


In JoMnatone v. Crompton and Co?., a court of first instance 
case decided by Byrne, J., in which the question was whether 
under a lease of land containing the following reservation “ except 
nevertheless and always reserved out of this demise all mines and 
minerals within or under the said land” a stratum of redréck and 
a layer of coal lying beneath the subsoil ef the land was within 
the reservation (no question of the construction of any statutory 
enactment entered into the case), the learned judge followed the 
decision of the Court of Appeal in Harl‘of Jersey v. Neath Guard- 
canst (above referred to), and held that Heet v. Gill! had not 
been overruled by Lord Provost, &c. v. Farve’, After quoting the 
above-cited observations of Bowen, L. J., in Earl of Jersey v. 
Neath Guardians* on the criticism of Lord Halsbury, L. ©., in 
Lord Provost, ĉc. v. arte’ on the rule laid down in Heat v. Gilt, 
he (Byrng, J.) said: “ Now, the question is, what is the true 
meaning of the rule as laid down in Hegt v. Gill}? It cannot be 
that the testis whether the minerals can be worked at a market 
profit at the time. This is expressly shewn by Bowen, L. J., not 
to be the meaning of the words of Mellish, L. J. Does it, then, 
mean that the test is whether they are minerals in any other sense 


1. L. B.7 Ch. 699. 8. (1899) 2 Ch, 190, 5, 13 A.C. 657. 
%2. 22 Q. B. D, 561, 562, 4, 22 Q. B. D. 555, 
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his: are they substances -otherwise falling under the defini- 
f minerals which have “a use and a value of their own 
mdent of and separable from the rest of the soil”? JI 
stand the true rule to be ‘this; you inquire -what the 
inces are; and then yoa ask, are these < minorals’ in the 
that they form or belong to a class or kind of substances of 
it can be said that when separated from the soil they are 
le either for the purpose of sale or for other purposes 7’ 
urther on: “ Am I to inquire whether the coal as it now 
beneath the soil can be got so as to be sold ata profit. I 
not. I think it is a substance which has, when separated 
the soil, a use and a value of its own Independent of and 
ble from the soil ; and that this is the proper test to apply. 
< that is the fair result of the authorities ; and that in this 
t being shewn upon the evidenco that redrock is useful for 
ig purposes, as to the redrock and as to the coal which 
een referred to, although neither of these substances can 
‘ked to a commercial profit at the present time,*yet neverthe- 
ey fall within the reservation!.’”’ He therefore decided that 
lrock and coal in question were substances within fhe reserva- 
lthongh it was admitted that thoy could not at the time be 
‘relally worked at a profit. 


len, passing over for the present Great Western Ry. Co. v. 
‘3 decided in 1901 by Buckley, J., we come to the case of 
Birleston & Co., and N. E. Ry. Co., In re8, in which 
estion was whether in the case of a purchase -of land 
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Provost, &c., v. Farie’ and was not distinguishable from that case, 
which applied as much to cases under tho Railways Clauses Con- 
solidation Act as to cases under the Waterworks Clauses Act, and 
that therefore the clay in question, forming as it did the imme- 
diate subsoil, was nota mineral within the meaning of the Rail- 
ways Clauses Consolidation Act, Ss. 77, 78, 79. From what he 
said in that case, it would í ppear that Lord Halsbury intended 
by what he said in his sy lech in Lord Provost, &. v. Farie to 
overrule the rule laid down in Heat v. Gill, even if that rule be 
taken to mean that the test whether a substance can be worked at 
a profit is to be taken generally and not (as Bowen, L. J., in Ear? 
of Jersey v. Neath Guardians? had suggested the Lord Chancellor 
might have taken it to mean) with reference to the particular time 
which may be onder consideration ; for he (Lord Halsbury) said, 
inthe course of the argument (in Todd, Berleston & Co. & N. EH. 
liy., In ret) : “I think that the Howse of Lords (in Lord Provost, 
$c. v. Farie’) did not adopt that part of Mellish, L. J.’s judgment. 
I think it is &bsolutely wrong to say that the question whether a 
thing can be worked at a profit or not is to determine whether it is 
a mineral or not.” * * * * * “Tama little surprised to find that 
in Jersey (Earl) v. Neath Guardians’ two of the Lords Justices 
rely on the opinion of Lord Herschell in the faco of the fact that 
Lord Herschell was in the minority in that’ case. They appear to 
have treated it as part of the decision in that case that Heat v. 
(Fill? was supported. Bowen, L. J., there says that I may have 
been misyeported in what I said in Lord Provost &c. v. Farie', 
That is a very familiar mode of getting out of a difficulty ; but, as 
I delivered a written judgment, I do not see how I can have been 
misreported. He says that Heat v. Gill? is inconsistent with what 
I there said ; and so it iz, and I intended what I said to be incon- 
sistent with Heat v. Gile.” (3) 
e 

The decision of the House of Lords in Midland Ry. Co. v. 
Robinsont, im which it was held that beds of ironstone and 
limestone lying at a depth varying from 8 to 86 feet below the 
surface of land purchased by a Railway Company under the 


1. 18 A, O. 657. 3. 22 Q.B, D. 555, 6. Ibid. 607. 
®2. L. Re, 7, Oh.699. 4 (1908) 1 K. B. 603. 6. 15 A.C.19, 
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Compames Act, which incorporated the Railways Clauses Consoli- 
dation Act, 1845, were included in the “mines of coal, ironstone, 
slate, or other minerals,” &c.,. reserved to the vendor by 8. 77 of 
the latter Act (which is, mutatis. mutandis, the same as 8. 18 
of the Waterworks Clauses Act, 1847), notwithstanding that: 
the beds of ironstone and limestone admittedly could only be 
worked by surface operations and that the vendor would be at 
liberty to so work them unless the company exercised their power 
of paying him compensation as provided by the Act,—this decision 
would seem, at first sight at least, to beat variance with Lord 
Provost, &c. v. Farte!, as well as with Todd, Birleston & Co. & N. E. 
By. Co., In ve?. Bat Lord Alverstone, ©. J., in his judgment in 
the last-mentioned case distinguished, Midland Ry Co. v. Robinson’, 
as also Ruabon Brick & Terra Cotta Co. v. G. W. Ry. Co* which 
followed it, from Lord Provost, &c. v. Farte', on the gronnd that 
in both the former cases it was conceded that the substances which 
were under consideration were “ minerals” within the meaning of 
Ss. 77 and 78 of the Railways Clauses Consolidation” Act, 1845, 

and all that had, therefore, to be decided was whether they wero 
within the meaning of the words “Mines of Minerals” in the 
former of those sections (the decision thus tu:ning on the meaning 
of the word ‘ Mines ”), whereas in Lord Provost, &e. v. Fartel 

(as also in the case before him, Todd, Birleston & Co. and N. E. 
Ry. Co. In re?) there was a distinct decision of the question 
whether the substances under consideration were “ Minerals ” within 
the meaning of those sections.. In another case too, not mentioned’ 
by Lord Alwerstone, viz., Midland Ry. Co. v. Haunchwood Brick 
and Tile Co. Kay, J., had held that a bed of clay through which 
the Railway Company, the plaintiffs, had made a cutting for their 
railway and on which they had laid the railway, was within what 
was ‘reserved under S. 77, Railways Clauses Consolidation Act, 
1845, to the Gefendants, compulsory vendors of land to the 
plaintiffs; but in that case also it was not contended that the clay 
was not a ‘ Mineral,” and the decision turned on he meaning 
of the word “Mines” in the words of the section “Mines of 
Minerals.” 


1. 13 A. O. 657. 4, (1893) 1 Ch, 427. 
2, (1903) 1 K. B. 608. 5. 20Ch D. 552. 
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With regard to the question whether the rule, above re- 
ferred 'to, which was laid down in Hert v. Gill and had been 
acted on ih many cases previous to that case, is to be cousidered 
as overruled by Lord Provost, &c. v. Farre? and Todd Bérleston & 
Co. and N. E. Ry. Co., In re?, it is to be obsorved that both those 
two latter cases were cases in which the interpretation of the 
word “ Minerals” was a question of its interpretation as used in a 
statute under which the common law right of the purchaser 
of the surface to support is materially altered, whereas Hegt v. 
Gills wasa case of an ordinary sale and conveyance not affected by 
any Statute and governed simply by the common law. The obser- 
vations of Lord Halsbury in Lord Provost, &c. v. Farie* and Todd, 
_Birleston & Co. & N.E.Ry. Co., In re? with reference to the rule 
laid down in Heat v. Gilt, cannot, therefore, be properly regarded 
us more than obiter dicta so far as cases belonging to the same 
class as Meri v. Gill' are concerned. Moreover, Lord Alverstoue, 
C. J., from, what he said in Todd Birleston & Co. & N. E. Ry. Co., 
Iu re” appears to have considered that the rule laid down in Heat 
ve Gell’ was not overruled. He said, referring to G. W. Ry. Co. v. 
Blades: ST think, speaking for myself, Buckley, J., has given 
a clear exposition of tho effect of the decision in Farie’s Case? 
which is compendiously’ stated in the words of the head-note, 
‘clay forming the surface or subsoil and constituting “the land ” 
purchased for the purposes of the undortaking is not a “ mineral ” 
within S. 77 of the Railways Clauses Consolidation Act, 1845, as 
interpreted by Lord Provost of Glasgow v. Farie*’.” This is 
what Buckley, J., said in his judgment in G. W. Ry. Co. v. Bludes* 
regarding the decision of the House of Lords in Lord Provost, ke., 
v. Harte?: “ The question the House determined, in my opinion, 
‘was this—thut undor the statute which was relevant there, and 
which is in identical words here, cases sach as Heat v. Gallt, dealing 
with grénts are not of much assistauce,and that while therulein Hext 
y. G3ll* is no doubt good law in circumstances to which it applies, 
the qitestiofi under an Act such as this involves other considera- 
tions. Iam fortified in my view of the effect of the several 
decisions upon this vexed point by reading Harlof Jersey v. Neath 
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Guardians. The judgments in that case shew mo, as 1 think, that 
the true principle to apply is that, accepting the decision in Heat 
v. Gill4 as boing good law, and assuming thut a mineral primá 
facw includes anything lying in the land which has a value of its 
own as being capable of being used independently of the land, 
yet that rule must bend, as Bowen, L. J., said! or may be 
modified, as Fry, L. J. said*, by the circumstances of the caso, 
and that what [ must look to is to sce whether in the nature of 
this transaction, and having regard to all the circumstances of this 
case, the word “minerals” does in the case now before me‘ extend 
to include the clay in question. I must also look to this, as Fry, 
L. J. says in Harl of Jersey v. Neath Guardians', “ that in the 
construction of a statutory enactment mtended to regulate the 
relative righty of a body of persons purchasing an interest in land 
for the purpose of constructing works and the previous owner, it 
is, reasonable to anticipate that the purchasers would acquire 
such an interest in the surface as would enable tho werks to bo 
constructed and maintained by the purchasers.” 1 wish it werc 
open to me to adopt that which, James,L. J. iu Hegt v. Gall? said,but 
for the authorities, he would have thought was ihe right way to 
ascertain the weaning, and which Lord Halsbury in Lord Provost 
&e. v. Farie? would evidently have desired hinself to adopt, and 
to say that the meaning of the word is a mero question uf fact, to 
be determined liko any ‘other question of fact; but I donot feel 
that the authorities leave me at liberty todo this. It seem tome 
that I must ascertain the meaning upon the footing thate mineral 
may, as in Heat v. Gill’, and in Midland Ry. Co. v. Haunchwood 
Brick and Tile Co.,* include clay, but not that it must include clay, 
and that the question whether it does or does not is to be determined 
by ascertaining the true nature of the transaction and the object 
of the contracting parties. This, I think, is the fair result of Lord 
Provost, &. v. Farie? and Earl of Jersey v, Neath Guardians), 
‘Mines ’ and ‘minerals’, as Lord Watson says, ave not definite 
terms ; they are susceptible of limitation or expansion ‘according to 
the intention with which they are used.” (8) 

It is submitted, therefore, that the rule for tho interpretation 


1. 22-Q. B.D. 655. 3. 13 A. Q. 675. > 
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established by previous decisions, ‘though dissented from by Lord 
Halsbury, and whatever may be its merits or demerits in compari- 
son with the test suggested by James, L. J., snd approved by Lord 
Halsbury as being one which would have been a sounder and truer 
one to have adopted—remains unoverruled, at all events in cases 
not affected by statutory enactments. 
l 

According to Lord Halsbury’s view, aud perhaps also that of 
Lord Macnughten, and certainly that of Buckley, J., the true test 
would have been that suggested by James, L. J., in Heat v. Gilt.) 
According to Lord Herschell the widest meaning ought to be given 
to the word “ minerals ” unless there is anything in the context of 
the document or statute in which it is used to restrict that mean- 
ing :“ I think,” he said, in Lord Provost &c., v. Farie*, “that the 
word ‘minerals’ imports prima facie, and apart from any context, 
all substances other thau the vegetable matters forming the ordi- 
nary surfagg of the ground. * * * But we have to look 
to the context to see whether the word is here used in a more 
limited sense, and,:f so, whatis the limitation to be put upon 
it.”* It was in accordance with this view that in Scott v. 
Midland. Ry. Co. the word, as used in the’ words in the 
Quarries Act, 1804, S. 1, “ every place (not being a mine) in 
which’ persons work in getting slate, stone, coprolites, or other 
minerals,” was held to include gravel and sand. Kennedy, J., in 
that case, said : “ That ‘ minerals’ in an Act of Parliament or 
in a legal gocument prima facte includes such a thing as gravel or 
sand is now clearly settled by the decided cases. And I can seo 
nothing in the nature of the Act or in the context to qualify this 
wide prima facie meaning of the term;” and Darling, J., said : 
‘The word ‘minerals’ is one which at different times has 
been used with very different meanings. In some statutes it 
has a very restricted meaning, in others a very wide one. In 
order to determine in each case whether the word is used 
ina Wide or arrow sense we must, as Lord Herschell said in 
Lord Provost, &c. v. Farte*, look at the object which the legisla- 
ture had in view.” Lord Macnaghten, in Lord Provost, &c., 
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Farie,? said :“ Now the word ‘minerals’ undoubtedly may have 
a wider meaning than the word “mines.” In its widest significa- 
tion it probably meais every inorganic sabstance forming part of 
the crast of the earth other than the Jayer of soil which sustains 
vegetable life. * * * * Jt has Leen laid down that the word 
‘ minerals’ when used in a legal document, or in an Act of Parlia 
ment, must be understood in its widest signification, unless there 
is something in the context or in the nature of the case to control 
its meaning. * * * * At the same time, it cannot be disputed 
that the term ‘ininerals’ is not unfrequently used in a narrower 
sense, and one, perhaps, etymologically more correct, as denoting 
the contents or products of mines. Nor indeed are the authorities 
all one way in preferring the wider meaning of the word ‘ mine- 
rals? For example, in Church v. Inclosure Commiéissioners,s 
Welliame, J. observed, and apparently the rest of the Court agreed, 
that ‘ minerals in the ordinary sense’ meant ‘ minerals which could 
be worked in the ordinary way underground, leaving the surfaco 
unaffected”. 


The result of the decisiois on the meaning pt the word 
‘minerals ” may, it is sabmitted, be summed up as being that it 
is to be interpreted as including every substanee in the earth, or, 
where there is a surface layer of vegetable soil, every substance 
beneath that surfaco layer, unless, and except so far as, the context 
or the scope and object of the document or statute in which it 
occurs and the nature of the transaction in question may appear to 
require a limited meaning less extensive than this to be given to it. 


It remains to endeavour to arrive at tho result of the judicial 
authorities on the moaning of the word “ mines.” 


R. B. MICHELL, 
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NOTES OF INDIAN CASES. 





Abdul Aziz Khan v. Appayasami Naicker.—L L. R., 27 M. 
181 :—The position of junior members of a Hindu family -in con- 
nection with an impartible estate cannot be said to have been 
satisfactorily defined oy the Privy Council. The original view was 
that they were co-parceners with a right to interdict alienations 
beyond 'the life-time of the holder except for purposes of binding 
upon the family. This view was altered in Sartay Kuari’s case’, 
where the Privy Council citing a passage from Baboo 
Beer Pertab Sahee v. Maharajah Rajendar Pertat Sahee? with 
approval said that there was no co-parcenary in the impartible 
estate at page 286. But in several subsequent cases the view has 
been repeated that the junior members constitute a joint family with 
the holder of the impartible estate and that such estate is common 
family property. See Raja Jogendra Bhupati Hurri Chandan 
MahapatraveNityanund Mansingh3, Sri Raja Viratara Thodh- 
ramal Rajya Lakshmi Deci Garu v. Sri Raja Viravara Thodh- 
rumal Surya Narayana Dhatrazu Bahadur Garu', Srimaty Rani 
Parbati Kumari v. Jagadis Chunder Dhabal, Timmudspatiam 
Thirugnana Kondama Nask v. Periya Dorasami®. This state of 
things is not quite satisfactory. For succession and manitenance 
there is,co-parcenery. But there is none as regards slienations 
by the holder. It would be well if the Privy Council could sec 
their way to make @ more definite and intelligible pronouncement. 


Rangayya Appa Row v. Bobba Sriramulu.—]. L. R., 27 M. 
143 :—All land-holders in the country may welcome the conclusion 
of the Privy Council in this case, It has seemed to us that it was a 
monstrous injustice to let a landlord sue the tenant for acceptance 
of a machjlika, and tell him upon the termination of the proceedings 
in the original court or the court of last resort that he was barred 
by limitation from suing for rent on the muchilika. The language 
of the Rent Recovery Act,which the Legislative machinery seems 
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powerless to deal with for explanation or amendment, was largely 
responsible for this result.But the Privy Council has come to the land- 
lord’s recue in a curious way. They do not say that the judgment 
compelling the acceptance of the patta gives rise to a fresh cause 
of action or that it shall itself be deemed to bea muchilika so as to 
give afresh starting point, bat that there is no cause of action until 
judgment,be the jadgment one enforcing the patta already tendered, 
or one directing the acceptance of an ainended patta. It is difficult 
to understand why there is no cause of action until judgment and 
why time does not begin to run till then. Itis surprising indeed 
that it should not have occurred to Sir Arthur Wilson to ask 
himself the question when limitation begins to run where there 
has been no suit to enforce the acceptance of a patta; and if it doos 
run then from the date fixed in the patta for payment it is difficult 
to seo why it should not run lkewisc when there is a suit to 
enforce the acceptance of a patta. The Privy Council has hit 
upon a novel ides that there is an arrear of rent only when it has 
been ascertained by proceedings to compel the acceptance of. a 
patta and with all respect to the august tribunal we regret to say 
that the reasoning is extremely unsatisfactory. We cannot accept 
their mode-of dealing with S. 14 of the Rent Recovery Act and 
the Frill Bench of the Madras High Court in the later case in 
Chinnipakam Rajagopalacharı v. Lakshmidoss! is unable to 
appreciate it either. 


Nalum Lakshmikanthum v. Krishnasamy Mudaliar.—I. L. 
R. 27 M. 157 :—Mr. Justice Moore holds that a suit for the sale of 
land on an equitable mortgage by deposit of title-deeds is a suit for 
land within tho meaning of 8.12 of the Letters Patent. This 
seems to be in accordance with the authorities. 


Ramanathan Chetty v. Murugappa Chetty.—-I. L. R., 27 M. 
192:—We doubt whether this decision can be supported. We 
understand the case will be carried up in appeal to the Privy 
Council, and we believe there is reasonable probability of the judg- 
ment being upset. The points raised in the case are somewhat novel 
and difficult. Weare told thatarightof management by rotation 
muy be lost by the Statute of Limitation oven if the right has not 
been exercised only once. The learned judges regard all the persons 
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who successively and severally fail to exercise the right altogether 
for a period exceeding 12 years as forming members of a group 
which in consequence of the lapse of the statutory period lost the 
right of managment thereby extinguishing the right of every 
member of the group. We see no warrant for the theory of a group 
being represented by successive individuals whose rights of 
management are extinct. Again we are told that the non-exercise 
by some members of their turns of management involves the idea 
of a scheme of management framed by the consent of all parties 
liable only to be altered by a court of equity. We can see no 
evidence of a scheme unless there is a consensus ad idem on the 
part of the members entitled to manage. 


Govindarazulu Narasimham v. Devara Bhotla Venkata- 
narasayya.—I. L. R., 27 M. 206:—We feel compelled to express 
our complete dissent from the decision in this case. We regret 
that the learned judges should have embarked on an enquiry as to 
whether marriage in the case of a Brahmin is a necessary sacra- 
ment to decide the question whether a sale by the managing 
member to meet the expenses of the marriage of a younger member 
was binditg upon the other members of the family. The enquiry 
proposed is entirely irrelevant to the decision of the questiqn of the 
validity of the sale. The only question is whether the expenses 
were a charge upon the family property. The learned judges 
have evidently been misled by the use of the term ‘ necessity.’ 
We haveno quarrel with the opinion, but there is a complete absence 
of authotity for the proposition that omission to perform marriage 
in the case of a male Brahmin entails the forfeiture of his caste 
status. There would be reason to doubt if the proposition were 
confined to the case of females also. But the test applied is 
unsound, The ‘ necessity’ of the law books is the customary 
expenditure of a Hindu family in which all the members of the 
family are interested. If this had been borne in mind the conclu- 
sion arrived at would have been different. We propose to return 
to this question some day for a fuller examination of the decision 
of the Court. 


Ismai Kani Rowthan v. Nazarali Sahib.—I. L. R., 27 M. 
211 :—The judgment of Mr. Justice Bhashyam Asyangar in this 
case contains a veluable exposition of the law relating to buildings 
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„erected by tenants on land leased to them. The learned judge 
tightly points out the inapplicabjlity to India of the maximum 
‘Whatever is on the land belongs to the owner of it? Buildings 
erected are the property of the tenant. He is entitled to remove 
them even after the termination of the tenancy, and it follows 
that he cannot claim compensation from the lessor as a matter of 
right for the value of the buildings. 


Periasami Mudaliar v. Seetharama Chettiar—I. L. R., 
27 M. 248:—The decision in this case is in the direction of 
more fully carrying out the doctrine’ of the son’s liability to 
pay the father’s debts. It is difficult to resist the reasoning 
of Mr. Justice Bhashyam Aiyangar that the judgment against 
the father creates an obligation which is a debt independent of 
-the circumstances that led to the judgment. It will be ano- 
malous to. hold that a judgment-debt which is the most solemn 
of all obligations was less binding upon the son than a debt 
evidenced otherwise. There are cases of unliquidated liabilities 
which cannot be regarded as debts but which become fixed in 
amount by the judgment. The son who would not be liable 
to discharge the unliquidated obligation must in marfy cases be 
regarded as liable to pay the sums ascertained by the deoree. 
But the difficulty we have felt in accepting the decision without 
demur consists in the language of the Privy Council in the case of 
Nanoms Babuasin v. Modhun Mohun and cases following it that 
it is competent to the son: to impeach a judgment against the father 
not only on the ground that the debt was illegal or imnforal, but 
algo on the ground that there was no debt at all. If the judgment 
tpso facto creates a debt against the son proof by him' that there 
was no debt is impossible. It isto be regretted that the judgment 
of Mr. Justice Bhashyam Aiyangar does not deal with the difficulty 
we have pointed out. Since the above was written, Davies and 
Sankaran Natr, JJ., have expressed the same difficulty in 8. A. 
No. 1804 of 1902. i 
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SUMMARY OF RECENT CASES. 


Ue 


Colls:v. Home and Colonial Stores, Limited [1904], A. C. 179. 





Ancient Righis— Negative easement— Nursance—Cause of actton. 


Tho owner of a dominant tenement after an enjoyment of light 
for 20 years (or, in cases governed before the Prescription Act, for 
a period sufficiently long to justify the presumption of a lost 
grant) will not-be entitled to all the light without any dimunition 
whatsoever. 


In order that an obstruction of ancient’ lights may be action- 
able it is not enough that the light is less than betore, but there 
must be a substantial deprivation of light so as to render the occu- 
pation of the dominant tenement uncomfortable according to the 
ordinary notions of mankind or where the right is acquired in respect 
of business premises, the deprivation of light to be actionable must 
be such as to prevent the owner or other occupier of the dominant 
tenement from carrying on his business as beneficially as before. 


The nafure of the right to light has not been altered by the 
Prescription Act which only affects the mode of proof. ‘he ‘test of 
the right is to see whether tho obstruction complained of ıs a 
nuisance. 


Per Lord Macnaghten :—-The right to ancient lights is a nega- 
tive easement. 


A judge exercising tho functions of judge and jury should 
avail himself of the power of calling in a report from a competent 
adviser (surveyor) upou the question of the degree of dimunition 
of ancient lights suffered by the owner of the dominant tenement 
in question. 

Where the question is whether the obstruction is legal 
or not and the defendant has acted fairly and not in an unneigh- 
bourly spirit, “the Court, if it finds the obstruction illegal, ought to 
award damages and not an injunction, 


The injunction when expressed in general terms should restrain 
the defendant from erecting any building so as to cause a nui- 
sanée or illegal obgtraction to the plaintifs ancient windows as the 
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ame existe d previously to the taking down of the house which for- 
merly stood on the site of the defendant’s new buildings. 


Per Lords Macnaghten and Davey :—The right to ancient 
lights was vindicated in ancient times by an action on the case for 
nuisance. 


Per Lord Duvey:—The owner or occupier of the dominant 
tenement is entitled to the uninterrupted access through his ancient 
windows of a quantity of light the measure of which is what is 
required for the ordinary purposes of the inhabitancy or business 
of the tenement according to the ordinary notions of mankind and 
that the actual user will neither increase nor diminish the right. 


Per Lords Davey and Landley :—It is an erroneous proceeding 
to deduce a rule of law from the form of an order made in a parti- 
cular case. 


Per Lord Lindley :—An obstruction to ancient lights has com- 


monly been regarded as a nuisance. o” 





Hambro v. Burnand [1904], 2 K. B. 10. , 


Principal and agent—Hapress authorsty—M otives of agent imma- 
tortal. ‘ 

Where express authority is given by the principal authorizing 
the agent to make a particular contract and the contract is made, 
the same is binding on the principal who cannot repudiate it on 
the ground that the agent in entering into the contract acted in 
his own interest and not in that of his prinçipal. 


The motives of the agent are irrelevant. 


Wilson v. Twamley [1904], 2 K. B. 99., 
Lessor and lessee—Forfeiture—Relation of principal and egen 
Construction of words “ do or suffer to be done.” ” 


There is no relation of principal and agent as between a 
lessor and lessee or as between a sub-lessor and sub-lessee. 


Where a lease provides & forfeiture in case the lessee “ does 
or suffers to be done” some act, the forfeiture gnly extends to-@ 
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case where the act or forbearance is done or suffered by the lessee 
or by some person standing in the relation of agent to the lessee. 





In v0 Browne—Hx parte Martingell [1904], 2 K. B. 183. 


Gaming debt-— Withdrawal of letter of complaint—Pro-note given 
—New consideration. 


Where after the dismissal of. an action for a gaming debt 
the creditor writes a levter of complaint to the Committee of the 
debtors club and the debtor gives a promissory note for the 
amount in consideration of the creditor withdrawing the letter such 
promissory note is supported by consideration which is altogether 
new and not illegal, 





Wellcome v. Thompson [1904], 2 K. B. 786. 
a al Tabloid ”—Fancy word. 


A word must not be treated as suggestive merely because it 
may convey some idea to the hearer. The word “ Tabloid” was at 
the date of its registration a fancy word. 


Where a trade-mark is impeached after a lapse of a number of 
years and it has been openly used, the registered proprietor, when 
there is a doubt as to its validity, is entitled to the benefit of the 
doubt. 





e t 
Keith v. R. Gencia and Co., Limited [1904], 1 Ch. 774, 
Estoppel in pais, Effect of, on party affected. 
An estoppel in pais cannot go further than to prevent the party 
from putting the party who has acted on his representation in a 


worse pogition than he would have been in if that representation 
been true. 


In #e Grifith—Jones v. Owen [1904], 1 Ch. 807. 


Costs—Administration action—Priority,. -` 





An order in an administration action that the cost of all parties 
should be paid out of a fund in court does not amount to a direction 
that the’ costs of gil parties are to be paid equally but only that 


+ 


184 THE MADRAS LAW JOURNAL: [VoL, XIV. 


the costs should be paid subject to all questions of priority. If 
the fund should be found insuficient to pay all costs, the cost of 
administrators will have priority. 





in ve Letheby and Christopher, Limited [1904], 1 Ch. 815. 
Company—Transfer of Shares—Common form—Omésston to give 
address and number—Immaterval. 


Directors cannot refuse to register a transfer which under the 
articles are required to be “in writing and in the usual common 
form ” although the transfer deed omits particulars as to the trans- 
feror’s address and the register number of the shares usually found 
in a common form but which are in the circumstances immaterial. 





Ray v. Hazeldine [1904], 2 Ch. 17. 
Easement of necessity—Grant—Implred reservation. 

The general rule is that where a vendor of land desires to 
reserve any right in the nature of an easement for the benefit of 
his adjacent land which he is not parting with, he must do it by 
express words in the conveyance. . 

One exception to this isin the case of easement of necessity 
where the onjoyment of a right over such adjoining land is neces- 
sary to the property not conveyed, and in such a case the court 
will consider the easement as impliedly reserved. 

But an easement of necessity is not the same thing as an 
easement necessary to the reasonnble enjoyment of property. The 
latter cannot be held to be impliedly reserved. 





Stevens v. King [1904], 2 Ch. 30. 


Legacy—Death of legatee before testator—Lapse—Object of testator 
—No bounty but discharge of moral obligation. a 


The doctrine that a legacy lapses by the death of the légatee’ 
in the testator’s lifetime only applies when the whole ebject of the 
testator in giving the legacy. has failed by reason of the legatee's 
death. But where the testator in giving a legacy intended it not 
as # mere bounty for the legatee but as a discharge of an obligation 
though merely nioral, then the legacy does not fail. : =a 
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JOTTINGS AND CUTTINGS. 


Interruption of Counsel by Judges.—The least talkative 
of Judges (Lord Alverstone) delivered (says the Globe), at the 
annual dinner of the Union Society of London, a little lecture 
on the interruption of counsel. ‘An absolutely silent Judge’, he 
said, ‘is one of the most unpleasant Judges to practise before, 
because the advocate never knows what is in his mind; a 
garrulous Judge is an intolerable nuisance, becanse he length- 
ens the proceedings and diverts attention’ from the points in 
the mind of the advocate; to strike the happy mean to say just 
enough to indicate to the advocate what he should address himself 
to, and yet not to disturb the advocate, particularly if he be a 
young advocate is a task of great difficulty ? Some Judges, includ- 
ing the Lord Chief Justice himself, are very successful in striking 
this happy mean ; others, in their desire to be rapid, are very apt to 
miss it? During the hearing of Allen v. Flood, in the House of 
Lords, in wifich the question of ‘molesting’ was argued, the late 
Lord Watson, gave a striking example of the Socratic method. ‘ T 
think,’ said Lord Morrts, ‘the House quite understands now the 


meaning of “ molesting a man in his business’.” 


An' interruption by Lord Watson, however, fatal to the sym- 
metry of an argument, was not wholly displeasing to counsel. A 
member of the Bar once complained to the famous Law Lord of his 
Socratic methods. ‘Et, mon, replied Lord Watson, who retained 
his broa@ Scottish dialect to the last, ye should no complain of 
that, for I never interrupt a fool.’ 


Mr. Bryce, speaking of Sir George Jessel’s Judicial methods in 
his ‘ Studies m Biography,’ says ‘the affair was from beginning to end 
far less of an argament and counter argument by counsel than an 
investigation directly conducted by the Judge himself, in which 
the principal function of the counsel was to answer the Judge’s 
questions coneisely and exactly, so that the latter might as soon as 
possible get to the bottom of the matter.’ This method has grown 
very popular with certain occupants of the Bench, not all of whom 
possess Sir George Jessel’s remarkable gifts’ Not long ago the 
Lord Chancellor deemed it necessary tó utter a protest against 
his increasing tendency to interrupt counsel. ‘If Judges,’ he said, 
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‘only, would appreciate what an invaluable assistance, it is to their 
own minds to listen to those who have prepared their arguments, 
and are perfectly familiar with the facts, they would recognise that 
initial listening, at-all events, is most desirable’—(The Law Juur- 
nal.) 


# 
X * 


Retired Judges practising.“ An interesting point of legal 
etiquette which has often been discussed, bat never formally 
decided, has recently arisen in India,” says the London Law 
Times. “Sir V. B. Aiyangar, a Judge of the High Court of 
Madras, has lately: been obliged to retire under an age rule intro- 
duced by Lord George Hamilton, and, as he was but a short time 
on the Bench, while he enjoyed a very large practice at the Har, he 
decided to return to practice. Before doing so, however, he 
thought it well to instruct his solicitors to get an opinion from 
home whether there was any rule against a retired dpdge practis- 
ing before the Bench of which he was previously a member. The 
whole of the facts were laid before Mr. H. H. Asquith, and his 
opinion is short and to the point. ‘I know of no law er usage,’ he 
says, ‘which can prevent a retired Judge (‘ permanent’ or other- 
wise) from resuming practice after his retirement from the Bench 
at the Bar of the Court in which he was previously a Judge,’ 
There are at present at least three ex-Judges practising at the 
English Bar—Sir Arthur Collins, late Chief Justice of Madras; 
Mr. Brynmor Jones, M.P., formerly Judge of the Glougestershire 
County Coarts; and Mr. Yelverton, at one time Chief Justice of 
the Bahamas. Butin modern times there has been no instance of 
a Judge of the Supreme Court retiring and practising—probably 
not since the Revolution settlement on the accession of William 
MI., since when Judges hold their office during good behaviour and 
subject to no limits of age.” In Canada we have severa? instances, 
too well known to require mention. It may be comforting to 
some to find authority for a usage, pretty well established, but 
often the subject of animadversion.—(Canadsan Law Times.) 
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Qualifications of the Orator:—Again earnestness is estential to 
success. The man who would arouse an audience must have himself 
aroused. Jf a man does not believe what he says, how can he 
expect others to? A man devoid of feeling is no better than a 
book. . Emotion properly controlled awakens interest and unifies 
speaker and hearer. A cold and stolid man cannot do this. Enthu- 
siasm with most audiences counts more than any other quality. 
Harnest,tender, magnetic dispositions win their way from the start. 
This quality more than any other is native. It is the chief power 
of the so-called natural orator. To cultivate this trait, one must 
be moved by generous impulses, appreciate joy and sorrow, forget 
self in interest in others’ welfare, and put himself in such condi- 
tion that sympathy will flow. This begetsin men fervor and 
tenderness, so rare and fascinating in the orator. But this element 
must not be excessive ; must not degenerate into gush. Earnest- 
ness unsuited to the subject and the occasion repels, and creates 
the suspicipn of insincerity. | 

e 


Earnestness is not an element of one’s nature to be acquired 
in a short time or to be put on for the occasion. Lyman Beecher 
Was once walking home from church with his son, Henry, when 
he said, “ My son, I think I never got on so poorly in & sermon 
before.” “Why father, I never heard ‘you preach so loud.” 
« That’s just it, I always halloa when I haven’t anything to say,” 
The man in real earnest is likely to fall into an artificial style. 
He carries something of the same energy and distinctness into his 
speaking that characterizes the style of the man on the street. 
There must be harmony in mind, heart and expression if the orator 
would play upon the stops of the human soul. “The essential 
thing,” said Emerson, “is heat, and heat comes of sincerity.” 


_ The last of the qualifications that I will mention is manliness, 
The speaker cannot command others until hecan command himself, 
“ He that ruleth his spirit is greater than he that taketh a city.” 
To the orator and the general more than to any other man this is 
essential, That presence of mind which enables one to control his 
faculties, to stand in full possession of himself in the presence of a 
hostile assembly creates in the audience profound respect, and one 
carfnot convince any move to action without gaining the respect 
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and conciliating the kindness of an audience. The constituent 
elements of manliness are courage, modesty and benevolence. “ A 
timid speaker is as bad as a timid surgeon.” The man-who is 4 
‘slave to men’s opinions would better do something else. He would 
better raise corn or lay brick. Hard knocks develop manliness of 
character, the soul of success. But this quality is not compatible 
with modesty and self-distrust. Nothing so offends'as arrogance. 
People will not submit to bemg driven to conclusions. If attempts 
of this kind are made auditors cease to be friends and turn entices. 
Manliness and benevolence disarm critics and they become 
sympathetic, helpful friends.—(The Law Student’s Helper.) 
+% 

Appeals to the King in Council :—We have received from Mr. 
Donald MacMaster, K.C., Batonnier of the Montreal section of the 
bar of Quebec, a memorandum recently sent by him to his Counil, 
calling attention to some anomalies and encumbrances,in connec- 
tion with the bringing of appeals to the King *through the 
Judicial Committee of the Privy Council. 


As our readers are aware, appeals from colonial possessions 
go to the Judicial Committee—that is to say to the King in Council, 
and appeals from the courts of the British Isles to the House of 
Lords—that is to the King in parliament. There are many who 
think that there should be but one general Court of Appeal for the 
Empire, whilst others, favour the view that there shopld be no 
appeal beyond our own Supreme Court, except in constitutional 
‘matters. Whilst this is not our opinion, we recognize that the 
present condition of things, connected with appeals to England, 
strengthens the hands of the latter class. 

Mr. MacMaster, in calling attention to. the preseng practice, 
says, that it is usual to engage a firm of English solicitors, so that 
there are usually three sets of legal gentlemen enguged in connec- 
tion with these appeals, (1) the Canadian counsel ; (2) the English 
solicitors, and (3) the English counsel. This, of course entails 
considerable expense, and the suggestion is that this expense ought 
to be and can be considerably reduced. His proposition is “ that 
under the rules covering the procedure in the Privy Council, an 
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agent might be appointed to represent the party appealing, and 
another to represent the respondent,and that these agents might ba 
two of the clerks in connection with the Canadian High Commis- 
sionér’s office, in London. Their main function would be to file 
the record and the cases or factums of the parties, to receive notice 
from the Privy Council office when the case is coming on for 
hearing; to give notice to the respective principals, to arrange for 
consultation between the counsel, and to report the result of the 
" hearing.” This course would do away with the very unnecessary 
charge resulting from the employment of Hnglish solicitors to do 
merely roatine work. He also calls attention to the absurd 
charge made by the Hnglish solicitors for ‘‘ perusing the record.” 
This item is a relic of a previous state of things when the record 


was prepared in England. Now it is almost universally prepared 
and printed in this country. 


The other matter referred to by Mr. MacMaster is tho anti- 
quated and etibarrassing procedure in connection with compelling 
a party to appear and file his case. Should it be necessary to 
serve paperg in procedure of this kind, notices are to be posted or 
affixed in two conspicuous places in the city, namely, the Royal 
Exchange or Lloyd’s Coffee House. We learn “ that this quaint 
old custom dates back to the times when captains of outward 
bound ships used to meet and make a note of these summonses.” 
Members of the legal profession are apt to be somewhat conserva- 
tive, but this is rather two much of a good thing; and so Mr. 
MacMaster suggests that the office of the High Commissioner or 
agent of the colony from which the appeal comes would be a much 
more appropriate place for posting notices. It seems odd, as he i 
remarks, that in these days of progress the utter uselessness and 
absurdity of this procedure never seems to have occurred to those 
in authorjty. We have no doubt that this remonstrance of Mr 
MacMaster will cause some emendation of the practice. 
it may.—(Cavada Law Journal.) 
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the law does not allow it to be proved by this means’. ‘In the 
first case, the evidence is rejected because of the substantive law ; 
in the second, because of. the law of evidence. In general, a fact 
is irrelevant because the law declares that it is, under the circum- 
stances, of no consequence: thus, evidence that a person accused. 
of manslaughter had no intent to kill is inadmissible, because the 
law says that the want of specific intent is no defense in a prosecu~ 
tion for manslanghter*: Though the result in this case is stated in 
terms of evidence, yet it is plain that the exclusion is not due to 
anything in the law of evidence, but to the substantive law of 
homicide. And if evidence which is thus irrelevant, by reason of 
the substantive law, is introduced without objection, the court 
should instroct the;jury to disregard it?. On the other hand, it is 
a familiar principle that, if testimony is offered which is relevant 
but repugnant to some rule of evidence, it must be objected to at 
once; otherwise the objection will be considered waived?. For 
example, if hearsay is introduced without objection, the jury may 
give the evidence such weight as they see fit“. 


When, therefore, extrinsic evidence tending to vary a written 
contract is admitted without objection, the question of whether the 
jury should, nevertheless, be instructed to disregard it depends on 
the view taken of the &cope of the parol evidence rule. Does it 
declare that the fact offered to be proved is irrelevant, or does it 
simply forbid the proving of the fact in a particular way? Is this, 
in short, a rule of substantive law or a rule of evidence? It is 
submitted that extrinsic evidence is rejected because it is irrelovant. 
It is not a question as to how the outside agreement is to be 

5 proved; in any case, the law says that the parties are bound by 
the terms of the writing and that no outside agreement can affect 
their liability’. This has been distinctly held in the case of a 
bond’, and there seems to be no logical distinction for this purpose 
ween & bond and a simple contract. Hence the jury should be 
ted -to disregard the extrinsic evidence, even though no 
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objection was made to its introduction. and it is so held ina recent 
case in the Circuit Court of Appeals. Pitcasrn v. Philip Hess Co., 
125 Fed. Rep. 119 (C. C. A., Third Cire.). The subject, however, 
ig so constantly discussed in terms of evidence thatit is often 
assumed: that there is no differonce in kind between the parol evi- 
dence rule and the various rules of evidence. ‘Thus, a late New 
York case holds that parol evidence, once admitted without objec- 
tion, is in the record for all purposes. Unton Bank of Brooklyn v. 
Case, 84 N. Y. Supp. 550. But, in this case as well as in several 
others reaching the same result?, the point under consideration 
seems to have been taken for granted. If the nature of the parol 
evidence rule is once fairly examined, there seems to be no answer 


to the reasoning of the Federal court.—(Harvard Law Review.) 


% 
* * 


Tort—Tnability ofa Vendor of Chattels to Others than hts 
Vendee—The advisability of holding the negligent maker or 
vendor of a ghaittel liable to some person other than the vendee has 
given rise to & confused list of decisions. ` It seems fairly settled, 
however, that a person not privy to the contract cannot recovor for 
an injüry caused him by the seller’s negligence, unless the articlo 
sold is One dangerous to human life*. This doctrine rests upon the 
ground that in the case of ordinary articles there is no duty to any 
but the vendee, while in the case of dangerous articles there is a 
duty towards all who may reasonably be expected to use them. It 
might be urged that the danger is reason for greater care rather 
than wider liability, and that there is a like duty owing in all cases 
whether the articles be dangerous ór not; but such a theory finds, 
unfortunately, frail support, and much of the authority commonly 
cited in its favor has gone upon the ground that the defendant sold 


not merely with negligence, but with actual knowledge of the 
defect’; 










i _ Accepting the law as it apparently stands, the crucial poj 
to daade what articles are dangerous to life. It has ne 
been held that poison* is dangerous; while a stage-co, 

1. Frauenthal v. Bridgeman, 50 Ark. 348; Tebbs v. Weaty 


poe v. Nyenhuis, 83 Ia, 756, 
Winterbottom v. Wright, 10 M. & W. 1097: Thon, 


e3. Lewis v. Torry, 111 Cal. 39. 


&. Thomas v. Winchester, aupra. 
5. Wintorbottom v. Wright, supra. 
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wheel!, and a steam-boiler? are not. On the other hand a scaf- 
folding has twice been held a dangerous article’, and it is difficult 
to see why a fly-wheel or a steam-boiler is intrinsically safer than 
a scaffolding, or why any of them is not as dangerous as food the 
negligent preparation of which rendered a seller liable at the suit 
.of the vendee’s guest’. 


Upon this perplexity some lightis thrown by two decisions 
lately reported. In the first, a land-roller defectively constructed 
by the defendant company was resold to the plaintiff, who was in- 
jured owing to the defect. The New York court gave judgment for 
the defendant, on the ground that a roller, though it may be dan- 
gerous if defective, is not inherently so. Kuelliny v. Roderick 
Lean Mfg. Co, 84 N. Y. Supp. 622. In the second case the 
Michigan court under similar circumstances decided that diseased 
hogs were dangerous articles, and allowed recovery by the sub- 
vendee, Skinn v. Reutter, 97 N. W. Rep. 152. In „poth cases 
there was knowledge of the defect, but the courts som to have 
preferred to decide upon the commou principles of negligonce, 
rather than on that particular fact. The cases are thergfore useful 
as presenting two distinct tests of danger. 


The test applied by the New York court is the nature of the 
article in its ordinary state; the test of the Michigan court is the 
nadure of the article in its defective state. The latter test seems 
preferable. First, if is more accurate, since a seller is liable 
because he negligently ondangers' the public, and this defonds uot 
on what the article he sells would be if in proper condition, but 
upon what it actually is. Secondly, it is the more convenient, for 
it greatly reduces the difficulty in deciding what are dangerous 
articles. Lastly, the Michigan test is the more just, since it tends 
broaden the scope of the existing rule, which is, in any oon 
narrowly restricted:—(Harvard Law Review.) 
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Laws Delay :—Not alone in England are complaints made of 
the law’s delay. Here is what a New York lawyer has written to 
the Albany Law Journal during the present year: “The calendars 
of our, Courts are congested with thousands upon thousands of 
live canses all panting for trial. ..... Litigants cannot have 
their causes brought to trial within two years. Before the 
expiration of that time, witnesses may be dead, the parties bankrupt, 
and the subject of action lost.” As in England, so in America, an 
- increase in the number of judges is the remedy asked for. The 
American judges, we are told, “ go right on eating up enormous 
daily calendars ; but this abnormal appetite for work is not able to 
consume both the heaped-up old causes and the new causes daily 
piled upon the old one.” It is, of course, very wrong to experience 
a certain amount of pleasure in reading of these troubles, but it is 
to a certain extent consoling to find Brother Jonathan bewailing 


the law's delays —(The Law Notes.) 


% 
* ¥ 


Dicoret in the United States:—The American woman 
who wishes a divorce probably can enjoy herself more in the 
getting of jt than any woman in the world. She may select from 
among the forty-five States of the Union the one whose divorce 
laws seem to her most agreeable. Her choice may range from 
Ohio, where “ gross neglect of duty ” on the part of her husband 
cuts tho matrimonial bonds, to Kentucky, where “an ungovernable 
temper,” possessed; by a husband or wife will free the other party 
to the mnarriage tie ; or Rhode Island, where the provision granting 
divorce for “ gross misbehaviour ” gives such elasticity to the law 
that almost any grievance manufactured or otherwise, affords relief a 
from undesirable yoke-fellows. Persons have secured divorces 
because their husbands or wives called them unpleasant names 
were extravagant in their dress, or failed to provide a physica? 
when the aggrieved person suffered with the chickenpox. ; 
Law Notes.) , 

: +» 

American Divorces :—An American lady, who 
ingly in the Telegraph on “ American Divorg 
there have been more than half a million o 
United States.in the last twenty years 
Europe less than half that number hag 
Notes).: Pal 
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A Powerful Court—A Decree declaring the sex of the petitioner. 
—A Tennessee correspondent sends us a decree taken from the 
minutes of a county court of that state im an eg parte proceeding. 
After reciting various facts,as.to the history and status of the 
petitioner, Kate T., it proceeds: “It is therefore ordered, adjad- 
ged, and decraed by the court that the sex of the petitioner, 
Kate T., be and is hereby declared to be masculine.” The 
decree further provides for a change of the name of the petitioner 
and vests her (hereafter, him) with all the rights and privileges 
gosrantecd by the liw to an American male citizen.—(Case and 
Comment ) 
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TOPICS OF MALABAR LAW—TEMPLES. 


~ Temples are very numerous in Malabar and in the Native States 
of Cochin and Travancore. They are of several classes and differ 
largely in importance and are not all of them really public institu- 
tions. There are many wealthy families owning private temples of 
their own and iu the ceses of Rajahs and Chieftains they are often 
situated whithin the previncts of their residence. There are gene- 
rally said t® ye four classes of temples, namely, (1) ancient temples 
founded by Parasurama, (2) temples founded by Rajes, (3) temples 
founded by village communities, and(4)temples founded by individu- 
als (see chapter III of Keralavakasakramam by Kerala Varman 
Thirumulpad). Mr. Wigram adopts a slightly different classifica- 
tion, his class three consisting of “temples founded by village 
communities and individuals” whilst bis class four consists of 
“ temples founded by devotees from alms received.” The temples 
reputed to be founded by Parasurama who was the founder and 
sovereign of Kerala do not differ materially from the second class 
that comprises all temples founded by sovereigns who ruled in 
different parts of Malabar (except the private temples attached to 
their own residences which are of the nature of family chapels). 
These two classes may, therefore, be grouped together and are un; 
doubtedly public institutions. The third and fourth classes of + 
ples may be either public or private and we conceive tha 
be no easy task in particular cases to decide whether they 
the one or the other. The general public are as a x 
worship even where the temples are private inst 
private temples also own more or less propery 
the case of the Puthiakovilagam of Calig 
rectutly to be purchased 1 in the name off 
question whether a particular templg 
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decision, the test of course would be whether the public have a 
right to worship in it, and if the publicare as a matter of fact in 
the habit of worshipping and have never been denied access, it may 
be a legitimate ground for inferring a dedication to tho public. 
But we think the inference would not be conclusive in this 
country and its strength would depend on the circumstances of 
each case. In the village communities founded by Tamilian 
Brahmins who immigrated to the country from the East Coast there 
is often no property specially set apart for the village temple but 
the expenses of its upkeep are met out of the general funds of 
the village which often consist solely of fees levied from time to 
time on the occasions of marriage and other ceremonies in the 
houses in the villages. Tho amount spent on the temples depends 
on the discretion of the villagers and may vary from time to time. 
It would ‘probably not be easy to hold that these temples are 
public institutions, whatever may be the right view to hold with 
respect to the temples founded by the older village communities 
representing the inhabitants of a desam or a nadu. © 


There are comparatively very few temples in Malabar that 
_ possess any inams appropriated for their maintenance. The pos- 
session ot inam property would probably be an indication though 
not a conclusive one, that the temple owning it is a public one. If 
the temple is public the manager or uralan is said to be subordi- 
nate to the God He is styled the God’s uralan while the uralan 
or manager of a private tefple is said to be the proprieter of it or 
to possess the uratma over it and the God is said to be the God of 
the uralan. 

















As already stated it would probably be very difficult in 
e cases to decide whether a temple is a public or a private one. 
case of private temples the Raja or ruler of the place 
general right of superintendence and was entitled to 
to insure the application of temple property towards 
institution. This sovereign right was called the 
ans upper-sovereignty or the right of the 
as. It seems very doubtful whether the 
ima right over temples founded by wil- 
d an authentic recdérd of all temples 
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over which the melkoima right was exercised, it would perhaps 
be a guide in deciding whether an institution is public or 
private. But we doubt whether the only devaswom paimush we 
possess for the year 1822 is sufficiently reliable for the purpose. 
At any rate it has not generally commanded the confidence of 
the Courts. The melkoima right, it is hardly necessary to observe, 
is not anything peculiar to Malabar. In all native Governments the 
sovereign no doubt recognised it as a specially sacred obligation to 
protect charities and temples. What oxactly was the scope and 
functions exercised by them as the protectors of charities it is not 
now easy to determine. We may take itas beyond doubtthat they 
suspended or dismissed trustees guilty of misappropriation or other 
wrongful conduct and that they took up the temporary manage- 
ment of temples when necessary. Their right to call upon managers 
to submit accounts would be undisputed. The managership was 
probably in most cases hereditary according to the custom of the 
country, b&tewhere it was not, the Rajas must have taken upon 
themselves the function of appointing new trustees. Similarly if the 
family of a hereditary trustee became extinct, the Raja weuld claim 
the right of‘appointing a new trustee. We find consequently that 
sometimes the Raja is entered in the paimash as the appointed of 
the people exercising anthority. Mr. Holloway thinks that this was 
probably beyond the legitimate functions of the sovereign and due 
to the arbitrary character of the Raja’s powers(See Wigram, p.269, 
A.S. 118 of 1861, Tellicherry). But we think the sounder view is that 
taken by Rim in another case (O.S. 1 of 1860, Tellicherry) that “the 
appointment of fresh trustees Jay with the sovereign power actin~ 
either through their courts of justice or otherwise.” There car 
our opinion be no doubt that this power was exercised directly < 
not through the Courts wherever there were no hereditary trust 
or where the family of hereditary trustees became extinct. In e 
countries "the native Rajas seem to have confirmed appoin’ 
mide by some one else although probably this wr 
not any substantial right but only a matter of f 
Rameswaram case (Muthu Ramalinga Setupathy 
Pillai) the Privy Council refer to the right ex 
rulers of the Madura country to visit temp’ 
re@ress abuses in their management. 
874) T 
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he Madura District Manual, says that “the king was compelled 
iccasionally to interfere with the management of churches.” Tho 
divy Council say that the British Government inherited the visita- 
orial jurisdiction of the native Rajas and that Regulation VII of 
817 merely defined the manner in which that power was thence- 
orth to be exercised. In Manohar Ganesh Tambekar v. Dak- 
wram Govindarant, West, J, observes that “the state in its 
scular, executive and judicial capacity, habitually intervened to 
revent frand and waste in dealing with religious endowments. It 
‘as quite in accordance with the legal consciousness of_the people 
int the Bombay Regulation XVII of 1827 gave to the Collector 
visitatorial power enabling him to enforce an honest and proper 
lninistration of religious endowments.” There is no doubt that 
other parts of India as well, the rnlers possessed a similar right 
superintendence over charitable and religious endowments. In 
ppeal 35 of 1887 wluch related to the famous Guruvayur temple 
uthusamy Asyar and Parker, JJ. observe that the exercise of the 
elkcima right was “ probably not limited to a passive supervision in 
e sense in which we now understand the sovereign right of control 
tt that it extended to active participation in management in the 
pacity of its superior and superintending trustee. Having again 
yard to the spirit in which Hindu sovereigns identified themselves 
th important temples in their territory, and to the mode injwhich 
ə British Government itself exercised superintendence over Hindu 
nples on this side of the Ghat under Regulation VII of 1817 
ior to its withdrawal from direct interference in the management 
religious institutions, and to the establishment of Devasthanam 
,ns, peishkars and monegars organised for the purpo-e of 
rcising’ supervision and control with efficiency, we do not think 
'400 much to say that when the ruler of the country was also a 
r‘erintending trustee he appointed agents and samudayees and 
nractically as a trustee having a superior position if relation 

al uralars.” The above passage shows that the powers 

“a were not very well-defined in the time? of the native 

think it would be going too far to say that it 

ima or trusteeship. In Nilakandan v. Pad- 

uAryar and Best, JJ. take up a more correct 

“wma right as restricted to superinten- 


2 L L. B. 14 M, 158. 
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dence though the learned judges point out that after the cessation 
of the melkoima right of the defendant in the case who was the 
former ruler of a portion of modern Palghat, the senior member of 
his family exercised the functions of a trustee in the temple in 
question. This was precisely the case with reference to the Guru- 
vayur temple which was the subject matter of the dispute inAppeal 
35 of 1887, the Zamorin whose melkotma became extinct on the 
transference of the country tothe British Raj having since as- 
- gerted and exercised the rights of a trustee in the Guravayur tem- 
ple. The Privy Councii on appeal from the Judgment of the High 
Court in Nilakandan v. Padmanabha! speak of the right of mel- 
koima.only as the sovereign righs of superintendence. Regulation 
VII of 1817 gives power to the Revenue Board generally to take 
steps to prevent malversation of templo fands. Regulation XVII of 
1827 and XIX of 1810 respectively enacted a similar law for Bom- 
bay and Bengal. On account ot a strong agitation in England 
against a Christian Government concerning itself with the admin- 
istration of "heathen temples, the East India Company took steps in 
1842 to disconnect itself with Hindu religious institutions handing 
them over đu such persons as they thought best. And in 1863, Act 
XX of 1868 was passed putting an end to the power of the Govern- 
ment to interfere with religious institutions so far as Bengal and 
Madras are concerned, and ActVII of 1888 similarly extinguished 
the power of the Government in Bombay to superintend religious 
institutions. In Madras even while Kegulation VII of 1817 was in 
force, the Government or the Board of Revenue did not exer- 
cise any rights under the Act over temples in Malabar, on 
account of a report, dated 28rd December 1817 of the Collector 
Mr. Vaughan that all the temples in Malabar were private 
endowments, Which was of course an absolutely erroneous view. 
The result was that notwithstanding the legal cessation of 
the melkoima right of the former rulers the latter continued in 
the case of some few temples to interfere in their affairs and gra- 
dually acquired by prescription joint mghts of management with 
the legitimate uralers, When the Madias Government was taking 
steps in. 1841 to carry out its policy of withdrawing from the 
superintendence of temples,Mr. Conolly, the Collector of Malabar, 
reported that “the pagodas of Malabar generally are and ulways 
have been independent of Government interference. They are 
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either the property of some influential family the ancestors of which 
built and endowed them or, as is more commonly the case, are 
claimed and managed by a body of trustees who derive their right 
from immemorixl inheritance and who conduct the affairs of the 
temple under the patronage and superintendence of some Raja or 
other person of ‘consideration. This latter state of things, it will 
be seen, is that which the Government are desirous of introducing 
everywhere.” Mr. Conolly goes on to say that the only temples 
under Government control were those which were escheated to 
them in consequence of the extinction of families of the Betutnad 
Raja and of Chennat Nair of Palghat. 

Besides the temple of Naranguida Cottah which was taken 
under the management of Government in consequence of disputes 
between the wralers (see letter of Conolly, dated 14th September 
1841), the Government handed over the temples under its manage- 
ment to the Palghat Raja and to the Zamorin, the legality of which 
transfer it is unnecessary to discuss. In consequence of fhe absolute 
inaction of Government in the matter of exercising superinten- 
dence over temples in Malabar under Regulation VII of 1817 the 
High Court held in Ittunnt Panikkar v. Irani Nambudripad’ that 
the District Court had no power to appoint a temporary manager 
under S. 5o0f Act XX of 1863. In the native states of Cochin 
and ‘Travancore we believe the Raja’s right of melkotma still exists 
and is exercised. 

In Sirkar v. Subba Seshayyan*? the Royal Court of final 
appeal in Travancore composed of Krishnaswamy I'dw, O. J., 
Ormsby and Sitarama Aiyar, Jd., held that the Govern- 
ment had the power of interfering in the affairs of temples under 
the control of hereditary trustees in cases of gross neglect of duty 
or misconduct and of assuming the management of such temples 
though such assumption of management would leave the right of 
the aggrieved party to obtain redress by an appeal to tlife courts. 
The learned judges said :“ We are not prepared to hold with the 
learned judges of the High Court that the Government in the first 
instance are bound to seek the aid of the Civil Courts to exercise 
this power..........0.. ien Reason points to the conclusion that the 
Government which is parens patrte must possess higher powers 
than those of its subjects.” We takeit that the learned judges 

es ioe eee 


L D y 2 ST.L,B,L 





PART VIIL] «THE MADRAS LAW JOURNAL. 201 


intended to decide only that the Government have the power of 
agsuming the management temporarily until the appomtment of 
proper trutees, forit would be impossible to hold that the Govern- 
ment could retain the management permanently and mako Itself 
the trustee of the temple. In England it would appear that the 
right of the Governmentas parens patriz to interfere with charities 
in order to protect them was exercised only through the courts 
(see Tudor’s Charitable Trusts, pages 88, 89) but in ludia whero 
regular Courts of Justice did not exist in many states the ruler 
probably interfered directly in the matter of charities. “When 
the king is the founder of an eleemosynary lay corporation, the 
visitatorial power is vested in the crown and is committed by royal 
‘authority to the Lord Chancellor, who may thus be called upon to 
redress abuses properly falling within the province of a visitor; buy 
the jurisdiction belongs to himin his personal character culy as 
representative of the Crown and not as a judge in Chancery’” 
(Stephen’s Commentaries, 18th edition, Vol. 38, p.84). 


Hither? in describing the rights of Uralers, we have used 
the terms manager and trustee indifferently, and both lawyers 
and judges speak of Uralers of Malabar temples and Dharmakartas 
of other temples as trustees. Thus in PatinharipatKrishnan Unni 
Nambiar v. Chekkur Manakal Ntlakantan Bhattathripad' the 
Madras High Court speaks of the property of the temple as being 
vested in the Lralers and not in the Karaima Samudayam or the 
hereditary agent of the Uralers. And Act XX of 1868 speaks of the 
trustee, manager or superintendent of temples, and so does Regula- 
tion VII of 1817. But we have grave doubts whether it would be 
either correct or advisable to introduce the technical rules relating 
to trusts into this country so far as religious and charitable institu- 
tions are concerned. The Trusts Act Il of 1882 has, no doubt, 
transplanted in India the English law of private trusts; and trust 
deeds haye become perfectly acclimatised amongst us, Butitis very 
doubtful whether it is at all an advantage to regard the manager 
of religious and charitable institutions in this country as trustees 
according to the technical meaning of the word. Suppose such a 
manager alienates properties belonging to a temple, to a person 
who purchases it bona fide without knowing that it is trust pro- 
perty, the result of holding that the manag ~~~~~s"stee owning 
the legal interestwould be that the property \ _ «#8 absolutely 
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to the alienee to the prejudice of the temple. Such a view of the 
rights of the manager was unknown in India, and there is no reason 
why we should now introduce it instead of looking upon him as 
a pearson who has merely certain powers of dealing with the 
properties of the temple similar to those of a manager of an 
undivided family, or guardian of an infant. The view taken 
by the Judicial Committee of the Privy Council in Muharanee 
Shibessoure Debia v. Mothooranath Acharjot would seem to be 
against importing the technical rules of trust in such cases. 
Their Lordships say : “The Talug itself with which these Jewas 
were connected by tenure was dedicated to the religions services 
of theidol. The rents constituted therefore in legal contem- 
plation its property. The Shebait had not the legal property, 
but only the title of a manager of a religious endowment.” There 
is a large body of precedents in which the property is treated as 
being vested in the idol. Seo West and Bubler’s Hindu Law,pp. 201, 
185 and 817. Prannath Saraswati’s Religious Endowmept, p 116, 
and the cases quoted in Ghose’s Hindu Law, pp.692 {nd 702; and 
Rojomoyes v. Troyluckho Mohinev Dassee*,Nagendra Nandini Dassi 
v. Raja Benoy Krishna Debt, Nilmony v. Jagabandhy', Upendra 
Lal v. Hem Chandra’ and Konwar v. Ram Chunder® We do 
not think that the decision of the question, whether the shebait or 
manager is a trustee possessing the legal ownership of the property 
of a temple is dependant on the question whether an idol can be re- 
garded as a legal person iu whom the owuership of the property is 
vested, or whether the temple and whether the idol can begegarded 
as @ corporation sole, or whether the more correct conception 
would be to regard the property as vested in all those as a body 
who are entitled to worship at the temple. In either case, the 
Uralan or Dharmakarta would be only in the position of an 
agent with certain definite powers of dealing with the property 
of a temple. We think on the whole that it would ba better, 
and in accordance with the view of the Privy Council, not to 
regard him as the legal owner or trustee in the English sense 
of the term. The observation of the Madras High Court in 
Patinharipat Krishnan v. MNtlakantan’ was not, we think, 
intended to denote his strict legal position, but only to show 
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that the Uralan and not the Samudayam is the representative 
of the institution. We do not think that this view would deprive 
the Uralan or Dharmakarta of the right to represent the temple 
in suits. There is no difficulty in holding that he is entitled 
to sue -and be sued on behalf of the temple in the same manuer 
as certain officers of a corporation or of public bodies such as the 
Local Boards are empowered to represent the corporation or tho 
body. Thero would probably be more difficulty in applying 
the provision of section 1 of the Limitation Act to suits 
against an Uralan or Dharmakarta. But we do not think there 
would be much practical inconvenience in consequence, because ho 
would probably be not permitted to contend that his possession of 
any property belonging to the institution is adverse until he ceases 
to be Uralan or Dharmakarta, lt may perhaps be expedient, how- 
ever, -tọ modify S. 10 of the Limitation Act, so as clearly to bring 
within: its operation guits against managers and Dharmakartas 
of public institutions. 

Tho word Uralan is not always used.in exactly the same sense 
ns already stated. Where tho temple is a privato institution, the 
Uralan may be practically anownor. In the caso of some public 
temples he is not even the manager or Dharmakarta which is the 
ordinary signification of the term, but only a subordinate mana ger 
acting under another who is the real Dharmakarta, 


In the case of many temples in Malabar there are more Uralars 
than one belonging to different families In such cases the Uraima 
is someflines spoken of as vested inthe Tarwads to which the 
Uralan belong. Sri Ukanda Wariar v. Raman Nambudre.’ This 
is, however, an inaccurate and misleading statement. For the 
Uraima cannot be said to be vested in the whole Tarward, 
all the members of the Tarwadare not managers, and have no 
present right to interfere in tho affairs of the temple. If this were 
not so, where there are several tarwards having the Uraima, a 
‘single Tarwad Laving a large number of members might be able to 
swamp all the other Tarwads having only a few members, and to 
practically monopolise the management. But there is no doubt 
that in determining the majority where itis necessary to do so, 


~ each Tarwad counts only for one, whatever the number of mem- 
en rrr hui 
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bers constituting it. It would, moreover, lead to endless confusion, 
if every individual member of each.of the Tarwads is recognised 
as possessing a present right of management. They merely 
possess the right to succeed to the managership when each becomes 
the manager of his Tarwad. This is the view taken in M. Kelu v. 
Paidel, and in Vellayil Peruthatta Yutchavanan Nambudri v. 
Siva Rama Patter, and is assumed to be the correct view by 
the Privy Council in the case of Rama Varma v. Rave Varma’. 
No doubt, the two former cases proceed on the view that a person 
having merely the right of succeeding to the management is 
entitled to sue to set aside a decree passed against the present 
manager of the temple, and that is the view taken also in Kazi 
Hussain v. Sagun Balakrishna.t Such a view would apparently 
not be held with respect to a private trust, and whether it is 
correct with regard to public trusts we need not at present 
consider. But it is clear that the cases afford no justification for 
supposing that the members of an Uralan’s family are i Uralans. 


A difficult question may sometimes arise whether when the 
manager of a family is removed from the management, he ceases also 
to possess the Uraimaship which he had while he was manager. ‘This 
would really depend on the question whetherlthe Uraimaship belongs 
to the manager as such, or to the eldest member of the family. We 
believe that according to the actual practice of the people, it is the 
actual manager that possesses the lUraimaship belonging to the 
family. If the Uraimaship is vested inthe senior in age whgther he 
is manager or not, we takeit that the removal of the senior member 
from the managership of the family would not work a forfeiture of 
his rights as Uralan. He can be removed from the Uraima only for 
misconduct in hisi'capacity as manager of the temple. It may 
happen that a person who is both the Karnavan of a tarwad and 
the Uralan of a temple (by virtue of his being the Karnavgn) may 
be removed from the Uraimaship of the temple for misconduct as 
Uralan. This will, of course, not interfere with his rightas man- 
ager of his Tarwad. Would the senior Anandiravan then succeed 
to the ils cay Apparently according to the view taken in 
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GopinathaPanda v.Ramachandra Punigraté) ho would.There would 
then be the anomaly of the Uraimaship being vested in s person 
who is neither the eldest nor the managing member of tho Tarwad. 
But it is, by no means, certain whether the correct view in such 
cases is not that so long as the dismissod Uralan is alive his right 
does not descend to his heirs and the Court having the power to 
fill. up vacancies in the office of trustee would have to appoint a 
person to hold the office till his death. 





! NOTES OF INDIAN CASES. 


” 


Gopal Lal v. Benarasi Pershad Chowdhry.—I. L. R., 31 C. 
428:—A puisne mortgagee brought a suit for sale of the mortgaged 
property fuge of all encambrances, A prior mortgagee who was 
impleaded as a defendant in the suit and described as a subse- 
quent mortgagee failed to enter appearance and set up his prior 
mor tgage.‘A decree having been passed for sale, the prior mortgagee 
brought a suit for sale upon his prior mortgago, making the, plaintiff 
in the former suit a party defendant. The second suit was held 
barred by res-judicata under Explanation IT, &. 13 of the Civil 
Procedure Code The test to be adopted in applying Explanation 
Il is whether for the purpose of defeating the plaintiff’s claim it 
was nec8ssary on the part of the defendant to set up the defence 
which he failed to do In this case the plaintiff, huving asked 
for a sale free of encumbrances, the existence of the prior mortgage 
should have been sot up in answer to the plaintiff’s claim. 


Debi Dayal Sahoo v. Bhau Pertab Singh.—I. L. R., 31 C. 
483 :—The suit was brought by three plaintiffs to set aside aliena- 
tions of property by Hindu widows in favour of the defendants, 
Two of the plaintiffs were the reversioners of the widows, and the 
third plaintiff was an assignee of their rights. The prayer was 
for possession of the property to be given to the assignee plaintiff 
and for such other relief as the nature of the case might require. 


® 1 8AL L. J. R, 256, 
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The court held that the assignment by two of the plaintiffs to 
the third was void for champerty and refused to give him any 
relief. The court also held that no relief woald be given to 
the assignor-plaintiffs because they did not ask for anything, and 
the prayer for general relief must be regarded as limited by the 
prayer for express relief. The learned judges seemed to be ‘of 
opinion that their claim would be based upon a different cause of 
action from that on which the claim of the assignee-plaintiff was 
based. It seems to us that the cause of action was substantially 
the same as regards all the plaintiffs. The invalidity of the 
alienations was the ground of suit, and either the assignors or the 
assignees would be entitled to relief. A multiplicity of suits 
would have been avoided by allowing the plaint to be amended 
by asking for relief in the alternative. The courts seem to be 
often anxious that a defendant should be allowed to set up all 
kinds of technical pleas and avert a trial of the real issue on the 
merits of the defence. The High Court romarks that as a rule 
there is ro room for equitable considerations in matters of proce- 
dure. It is a matter for regret that proceduro should not be 
conformable to equity, and it is to be hoped that the new Civil 
Procedure Code will enact that no suit shall be dofeated by reason 
of misjofnder of parties and causes of action 


Administrator-General of Bengal v. Kristo Kamini Dassee:— 
I. L. R, 31 C. 519 :—The distinction between a deposit and a 
loan for use is a nice one,and it is difficult in practice to determine 
whether a transaction falls under the one category or tHe other. 
Tn this case certain Government promissory notes were endorsed 
and handed over to tho defendant’s predecessor on the under- 
standing that he should have the power to pledge or sell the notes 
if necessary, that if they were pledged he should redeem them 
and return them tothe plaintiff and that if he sold them he should 
replace them or pay their value. Two of tho three learned J udges 
who heard the case decided that the transaction was a deposit 
and was governed by Article 145 of the Limitation Act. Hell, J. 
dissented and held that the transaction was a mutuum or loan for 
consumption, Thongh it may be difficult to determine whether 
the transaction was a muiuum ora commedotum (loan for use), the 
reasons adduced by Hill, J. for holding that the transaction dfd 
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not amount to a deposit are convincing. The essence of a deposit 
is that the depositary derives no benefit from the transaction and 
is bound to retorn the identical thing deposited. These features 
were obviously wanting in the case in question. If the transaction 
was not a deposit as held by Hell, J. the further question was 
whether limitation was saved by the defendant’s predecessor having 
been appointed as executor to the estate of the person from whom 
he got the Govornmont promissory notes and having taken posses- 
sion of her effects on her death. And upon this point too, the 
judgment of Hill, J. is more in accord with the authorities. The 
doctrine. that a debt due from the debtor-executor is deemed to 
have been paid to him by himself and that the executor is account- 
wble for the amount of the debt as assessed is confined to cases 
where the executor has proved the will. 





SUMMARY OF RECENT CASES. 


+ ee me 


8 
Wivans v. Attorney-General [1904], A. C. 287. 


Domicil of origin—Change—Acqutsstion of fresh domicil—Onus 
of proof. 


* 


Where a -domicil of origin ig proved the onus of proving a 
change of domicil lies on the person asserting it. 


It is necessary in such a case to prove that the person alleged 
to have changed his domicil had a fixed and determined purpose 
to make the place of his new domicil his permanont homo. 


e Ei 


McCartney v. Londonderry and Lough Swilly Railway Company, 
Limited [1904], A. C. 301. 


4 
Riparian rights—ERaslway Company—User foreign to the tenement 
—Damage—Declaration. 


A riparian proprietor such as a Railway Company has no right 
to divert the water to a place outside his tenement und there use 
the water for purposes wholly unconnected with the tenement 

. ‘ * ia. S 
(i. a, for the purpose of supplying their loco 5ines with 
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water) although no appreciable injury may be shewn to have 
been sustained by other proprietors. 


Where a Railway claims to use the water as of right in such 
& way, the declaration must be negatived although no injury may 
result from such user. 


Per Lord Macnaughten :—A riparian proprietor may use the 
‘water of a natural stream for ordinary or primary purposes, for 
domestic purposes and the wants of his cattle. In the exercise 
of this ordinary or primary use a riparian proprietor is under no 
restriction and may exhaust the water altogether. 





Samuel v. Jarrah Timber and Wood Paving Corporation, 
| Limited [1904], A. C. 323, 
Morigage—Once a mortgage always a morigage—Option to pur- 
chase. 
A mortgages is not allowed at the time of thy fhortgage to 
enter into a contract for the purchase of mortgaged property. 


Per Lord Halsbury :— 


If the stipulation to purchase had been entered into a day 
uftor the mortgage, that would be valid. 


Per Lords Macnaghten and Lindley :— 


“Tt is a settled doctrine of equity that once a mortgage is 
always a mortgage.” 


` No contract between a mortgagor and. mortgagee miade at the 
time of the moriguge can be valid if it prevents) the mortgagor 
from getting back his property on paying off what is due on his 
security. 





Oannor Brewery Company, Limited v. Gas Light and Coke 
ge Company [1904]. A. C. 331. 


Lialnisty of person for debt not incurred. 


Per Lord Robertson :—It*is an unusual piece of legislation to 
make a person who has not‘incurred a debt liable to pay for it. 
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Kingsworth v. Houldsworth [1904], A. C. 355. 
Floating security—Spectfic charge—Distinctson. 


An assignment by way of security of all the book-debts 
present and future of a firm which contemplates the carrying on 
by the firm of its business in the ordinary way is a floating charge. 


Per Lord Macnaghten :— 


A specific charge is one that without more fastens on ascer- 
tained and definite property or property capable of being ascer- 
tained and defined. 


A floating charge is ambulatory and shifting in its nature 
hovering over and, so to speak, floating with the property which 
it is intended to affect until some event occurs or some act is done 
which causes it to settle and fasten on the subject of the charge 
within its reach and grasp. 

a eee 
Glenwood Lumber Company v. Phillips [1904], A. C. 405. 


License whet a lease—Possesston as aguinst wrong-doer—Jus tertii. 


A. license giving an exclusive right of occupation of land 
though subject to certain reservations and to a restriction of the 
purposes for which it may be used is in law a demise or lease of 
the land itself. Possession is good against a wrong-doer and the 
latter cannpt set up a jus tertia-unless he claims under it 


Jeffries v. Great Western Ratlhway Co.,5 H. & B. 802 (at p. 
805) and The Walkfield (1902), p. 42 referred to. 


In actions for detinue it would not be right to impose on the 
successful plaintiff the obligation of paying the wrong-doers the 
expenses af their wrongful acts as a condition of recovering what 
must be considered his property. Such expense may, though not 
necessarily, be taken into account in estimating the alternative 
damages. 
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Citizen’s Life Assurance Company, Limited v. Brown 
[1904], A. C. 423. 


Corporatson—LInabtlity for tort of servant —Malscious libel. 


A corporation may be liable for the torts of its servants acting 
in the course of the employment. 


A corporation is liable for a malicious, libel published by its 
servant acting in the course of the employment. 


The corporation is liable in such a case not because the servant 
had actnal authority to publish the libel but becanse he did so 
in the course of an employment which is authorized. 


Attorney-General v. Wimbledon House Estate Company, Limited 
[1994], 2 Ch, 84. 


d 
Attorney-Qeneral—Laches—Injunction— Jurisdiction to move in 


small matters. 


Where a statule framed in the interests of the publie imposes 
an obligation not to build without the written consont of the 
District Conncil, the breach of such obligation is a matter upon 
which the Attorney-General may sne. `` 


The Attorney-General will be entitled to a mandatory injunc- 
tion (to remove the building). j 


Quere, whether the Attorney-General can have laches attri- 
buted to him ? 


Where public rights are infringed, the Attorney-General is 
entitled to initiate litigation on behalf of the public, 


The smallness of the matter doos not affect his jurisdiction 
and the courts have no power to determine whether he ought to 
initiate a litigation or not. 
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Stephens v. Dudbridge Iron Works Company, Limited 
[1904], 2 K. B. 225. 


Infant—Agreement not for benefit— Acceptance of compensation 
under Workmen's Conpensation Act— Common law remedy. 


Ordinarily an infant cannot be bound by a contract which is 
not for his benefit. 


Where an infant sustains injuries through the negligence 
of the employer and agrees to receive compensation under the 
Workmen’s Compensation Act and the agreement is not for the 
benefit of the minor, the latter is not precluded from recovering 
damages under the common law. 





Johnson v. Great Western Railway Company 
[1904], 2 K. B. 250. 


‘Damages— Verdict of jury—New trial. 


No new trial will be ordered on the mere ground that the dama- 
ges awarded by the verdict of the jury are excessive. But if the Court 
from the circumstances of the case and the amount of the damages 
cau draw the inference that the jury must have applied a wrong 
measure of damages in contravention of the direction of the 
Judge, the Court may order a new trial although it is not in a 
position to say that ihe mere quantum of eacess is so large that 
` no reasonable jary could have arrived at such an amount. 


There may also be a new trial where the damages are so large 
that no twelve sensible men can reasonably have given them. 





* ‘Marks v. Samnel [1904], 2 K, B. 287. 
Slander— Words tmputing a crime. 


Spoken words are not actionable unless they are spoken 
words which impute or might impute a crime, %. ¢., words which, 
in the opinion of the tribunal which ultimately deals with the 
matter, appear to have been not necessarily intended by the speaker 
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to impute a crime, but capable of being understood by the hearers 
as imputing & crime. 


When the spoken words impute to the plaintiff that he has 
brought a black-mailing action, an action for slander is maintainable - 
although no special damage is alleged. 





Joigut v. Cycle Trade Publishing Company 
[1904], 2 K. B. 292. 


Defamation—Fair comment or criticism. 


When a criticism whether of a literary production, or of a 
trade advertisement, or of a public manincludes an imputation of 
sordid motives to the person, there being no facts to warrant the 
sume, it ceases to be a “ criticism” and becomes a defamatory libel. 
The defence of “fair comment” has no application to such a 
“ criticism.” 4 


i 


Ashton v. Lancashire and Yorkshire Ruilway Oompany 
[1904], 2? K. B. 8183. 


Ratlway—Contract of carriage— Right to break journey. 


A passenger taking a ticket from one station to another is 
not entitled in the absence of any special contract or terms with 


the Railway Company to break the journey at any intermediate: 
station. 


el 


Rainbow v. Hawkins [1904], 2 K. B. 822. 
Auctioneer—Implied authority. 


An action for wrongfal-refusal to deliver a chattel sold at 
public auction may in some circumstances successfully be brought 
against the auctioneer although the principal’s name is disclosed 
to the buyer at the time of the sale. An auctioneer has implied 
authority to sell without reserve and a third person is not bound. 
by any secret instructions of the owner not disclosed to such third 
persone ~~ Pa 
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Where an auctioneer advertises a horse for sale inadvertent- 
ly as without reserve when the owner instructs the auctioneer 
to sell ‘it only with a reserve price and the horse is knocked 
down to the plaintiff for a price which is less than the reserve 
price and the auctioneer on discovering the error puts up the 
horse again for sale and the horseis sold to a third person :— 


Held, inan action by the plaintiff against the auctioneer for 
the return of the horse or for damages for breach of warranty. 


(1) that the value of the horse being above £10 the contract 
is required to be in writing by the sale of Goods Act 
and the action of the return of the horse is unsus- 
tainable ; f 

(2) that the claim for damages for breach of warranty is 
not sustainable there being no breach of warranty by 
the auctioneer who has an implied. authority to sell 

\vithont reserve, and if he does so, the’ vendor cannot 
seb up as against the buyer a limitation of that 
, authority not made known to the buyer. 


Quære, whether the plaintiff will have a cause of action 
against the auctioneer for failing to make a written memorandum 
of sale? 





Alison, Johnston v. Foster, Limited, Jn re—Hxparte 
Birkenshaw [1904], 2 K. B. 827. 


Companies Act, 1862, 8. 69—Inquidation invalid—Itquidators’ 


claim for remuneration—Quantum meruit. 


S. 67 of the Companies Act of 1862 which validates acts done 
by defécto directors, managers and liquidators notwithstanding 
any defect that may afterwards be discovered in their appointments 
or qualifications covers not merely acts which affect the relations 
between the Company and persons ontside the Company who 
have no notice of the defect but also acts affecting members in 
relation to the Company and the relations of the members of the 
Cempany inter se, 

$ 


fs 
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Where a liquidator has not a valid authority from the 
Company to act as a liquidator he will not be entitled to any 
remuneration under the Companies Act. The mere fact of his 
doing work as liquidator will not entitle him under the common 
law to claimas on a quantum meruit unless the ‘liquidator can 
prove that his labour has been beneficial to the Company and has 
been accepted by the Oompany for business purposes of the 
Company unconnected with liquidation. 





Maxwell v. British Thomson Houshton Company, Limited 
[1904], 2 K. B. 342. 


Indemnity—Negligence of third party—Coats of appsul. 


A person liable to indemnify another for any injury caused 
to that other by a third person’s negligence is not liable under the 
indemnity to pay costs incurred by the indemnity holder in defend- 
ing an appeal preferred by the third porson from A élecree for 
damages obtained against that person for negligence. 

A person indemnifying another against the costs of an action 
cannot be called upon, in the absence of special circufhstances, to 
pay costs as between party and party and not as between! solicitor 
and client. 


LY 
emee 


Ogdens, Limited v. Nelson [1904], 2 K. B. 410. 


Contract to pay out of profite of a business—Implied chhdit on—— 
Carrying on of business—Performance becoming impossible by 
act of party. 


Where the consideration which one of the parties is to receive 
depends on the other party continuing in the same condition, 
there is an implied obligation on the part of the latter, to keep 
in existence the conditions out of which his ability to make a 
return for the benefit received by him arises. 

In the case of a sale of a business where part of the consider- 
ation of the sale is to be some part of the future profits of the 
business there is an implied contract by the purchaser to carry 
on the business and not to do any thing which | will msko, the 
performance of the contract impossible. i : 
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Where the defendant in consideration of the plaintiffs distri- 
buting among his customers during a period of 4 years, a certain 
sim as an annual bonus and the next profits agreed to become 
a customer of the plaintiffs and to purchase goods of them and 
not to sign any agreement with any others preventing him from 
dealing with the plaintiffs, and the plaintiffs sold their business 
before the four years :— ° 

Held, in an action by the plaintiffs for the price of the goods, 
that there was an implied condition by the plaintiffs that they would 
not do anything which would prevent their performance of the 
contract and that the defendant was entitled to a counter-claim for 
damages for breach of this implied contract. 





' Smith v. Giddy [1904], 2 K. B 48. 
Nutsance—Overhanginy of treee—Right to cut. 
The oyerhanging of trees growing in a person’s land over that 
of another if an actionable nuisance if it causes damage to that 
others crops l 


Plaintiffs’ remedy to cut the trees does not exclude his 
remedy'to sue on the case for damages. : 


i 
3 





Hall v. Lees [1904], 2 K. B. 602. 

Master and servant—Negligence—Nursing Association—Contraci to 
supply nurse—Pationt injured through nurses negligence— 
Liability of nursing association. 

Where a nursing association only undertook to supply a 
‘competent nurse to a patient then and they exercised ordinary skill 
and care in the selection of the nurse whom they supplied, 
their responsibility was at an end,‘and they would not be liable 
fot any iwjury done to the patient by the negligence of the nurse. 


In such a case the contract of the Nursing Association was 
not to undertake to nurse the patient rho must be treatea as the 
employer of the nurse. 


The: test is to see whether the servant is put in the master’s 
plaa to do an act which he intended to do for himself. 


è appa 
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JOTTINGS AND CUTTINGS. 


A Magistrate and his apology :—We congratulate the Govern- 
ment of His Excellency Mr. Thompson in the promptitude and 
vigour which has been shown on dealing with the grave public 
scandal to which Mr. Spencer, the District Magistrate of Trichino- 
poly, fent his name. We gratefully appreciate the tone of the 
Government Order and the propriety of the punishments meted 
out to the offenders. The Suab-Magistrate has shown himself 
unworthy of wielding magisterial powers by the abject apology 
which he tendered in public court to the police force paraded 
before him. We consider his principal offence was not in the 
strictures he passed upon the police at the beginning of the trial, 
but in dragging the judicial office into contempt by his own 
humiliation under the orders of the District Magistrate. 


Mr. Clougston’s (the Superintendent’s) offence was greater. 
Presumably, he isa man of a higher education than the Sub- 
Magistrate. He has failed to appreciate the functions of the police 
as instruments in the administration of justice. He has arrogated 
to them a position of domination over the Magistracy which cannot 
but be productive of the greatest mischief. We suppose he is 
young, and trust that growing experience and the displeasure of 
Government may bring about sobriety of judgment, The conduct 
of the District Magistrate appears to us to be the most repre- 
hensible. He is the representative of the central authority and 
the gnardian of the interests and privileges of the people and the 
authority of Government. It is highly essential that such an officer 
should have a well balanced judgment and not give way to 
influences that are not of the highest order. Government has 
rightly marked its sense of disapprobation by reverting him, if 
only for a time, to the position of Joint Magistrate. The value of 
the proceedings of Government consists in the lesson thus taught 
to the entire body of its servants in the Judicial and Executive 
departments. We trust that the whole service will appreciate 
the spirit of theGovernment’s action in connection with the present 
case and realize its significance. 


x l a 
ee 
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The Hecentricittes of a District Magistrate :— We have often 
expressed a desire that there should be a strong High Court to 
superintend the action of subordinate tribunals,and especially,the 
magistracy of the country, and we have frequently protested against 
appointments to the High Court calculated to impair the confidence 
of the country in the ability of its members. Now and again we 
hear of Subordinate Magistrates chafing ugainst the restrictions of 
the law and of the control of the High Court over their eccentri- 
cities of conduct. Practitioners practising in the Mofussil hove 
occasionally heard expressions from the Mofussil Bench of contempt 
for the High Court and of challenge to the parties to do what 
they could by way of invoking the assistance of that body. Such 
instances are not often reported in the public press for obvious 
reasons, But there seems to be a tendency to an increase of this 
feature of judicial administration in the ranks of district authori- 
ties. There is also a fecling that the Government of the province 
Sones ae mostly of civilian administrators, is apt to sympathise 
with the local authorities rather than with those set in authority 
over them. We hope and believe that it is a mistake. But it 
is time that the Governments of the provinces show to the pub- 
lic and the subordinate judiciary that they will not tolerate any 
insubordination on the part of district authorities. It is essential 
for the maintenanco of th dignity of the High Court and of the 
confidence of the people in the administration of justice, and in the 
interests of general administration that the local Governments 
should béprompt and vigilant in backing the action of the High 
Court whenever they see fit to condemn the action of the subordi- 

nate judges or magistrates. A recent instance of ebuilition of 
temper and violent insubordination came under tho notice of the 
Calcutta; High Court who remarked upon it as follows :— 


“Mr, Foster, who is an officer of only 84 years’ service, 
should, instead of chafing under the statutory control of the High 
Court and using improper language, welcome the interposition of 
higher authority, which is calculated to check the errors of impulse 
and inexperience and to correct illegal actions, which might 
otherwise lead to serious consequences. He no. doubt occupies a 
high and responsible position, as he is careful to remind us, but 
that does not givg him license to send men to jail without justifica- 
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to frequent it for the mere sake of watching the Judge. When the 
leading counsel for the plaintiff wus opening his case, Jessel 
listened quietly for the first few minutes only, and then began to 
address questions to the counsel, at first so as to guide his remarks 
in a particular direction, then so as to stop his course altogether 
and turn his speech into a series of answers to the Judge’s 
interrogatories. When, by a short dialogue of this kind Jessel had 
possessed himself of the vital facts, he would turn to the leading 
counsel for the defendant and ask him whether he admitted such 
facts alleged by the plaintiff to be true, If these facts were 
udmitted, the Judge proceeded to indicate the view he was disposed. 
to take of the law applicable to the facts, and, by a few more 
questions to the counsel on the one side or the other, as the case 
might be, elicited their respective legal grounds of contention. If 
the facts were not admitted, itof course became necessary to call 
the witnesses or read the affidavits; processes which the vigorous 
impatiences of the Judge considerably shortened, for it was a 
dangerous thing to read to him any irrelevant or loosely drawn 
paragraph. But more generally his searching questions, and the 
sort of pressure he applied so cut down the issues of fact there was 
little or nothing leftin controversy regarding which it was necessary 
to examine the evidence in detajl, since the counsel felt that there 
was no use in putting before him a contention which they could not 
sustain under the fire of his criticism. Then Jessel proceeded to 
deliver his opinion and dispose of the case. The affair was from 
beginning to end far less an argument and counter-argument by 
counsel than an investigation directly conducted by the Judge him- 
self, in which the principal function of the counsel was to answer 
the Judge’s question concisely and exactly, so that the latter might 
as soon as possible get to tho bottom of the matter. His interrup- 
tions, unlike those of some Judges were neither inopportune nor 
superfluous, ‘hus business was despatched before him with 
unusual speed, and it became a maxim among barristers that, 
however, low down in the canse-list at the Rolls your case might 
stand, it was never safe to be away fromthe Court, so rapidly were 
cases “ crumpled up” or “ broken down” under the blows of this 
vigorous. intellect, It was more surprising that the suitors, as well 
as jhe Bar and the public generally, acquiesced, after the first few 
months, in this way of doing business. Nothing breeds more dis« 
4 
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content than haste and heedlessness in a Judge, but Jessel’s speed 
was not haste. He did as much justice in a day as others could do 
in a week ; and those few, who, dissatisfied with these rapid methods, 
tried to reverse his decisions before the Court of Appeal, were very 
seldom successful. 


‘Tn dealing with facts, Jessel has never had a superior, and in 
our days, perhaps, no rival. He knew all the ways of the financial 
and commercial world. In his treatment of points of law, every 
one admitted and admired both an extraordinary knowledge and 
mastery of reported cases, and an extremely acute and exact ap- 
preciation of principles, a complete power of extracting them from 
past cases and fitting them to the casein hand. He had a memory 
which forgot nothing, and which, indeed, wearied him by refusing 
to forget trivial things. When he delivered an elaborate judgment, 
it was his delight to run through a long series of cases, classifying 
and distinguishing them. His strength made him bold; he went 
further than most Judges in readiness to carry a principle some- 
what beyond any decided case, and to overrule an authority which 
he did not respect. The fault charged on him was his tendency, 
perhaps characteristic of the Hebrew mind to take a somewhat hard 
and dry view of a legal principle, overlooking its more delicate 
shades, and in the interpretation of statutes or documents, to ad- 
here too strictly to the letter, overlooking the spirit. An eminent 
lawyer said if ‘all Judges had been like Jessel, there might have 
been no equity.’ In that respect many deemed him inferier to Lord 
Cairns, the greatest Judge among his contemporaries who united to 
an almost equally wide and accurate knowledge of the lawa grasp 
of principles even more broad and philosophical than Jessel’s was. 
Be this as it may, the Judgments of the Master of the Rolls: which 
fill so many pages of the recent English Law Reports are among the 
best that have ever gone to build up the fabric of the English law. 
Except on two occasions, when he reserved judgment at the request 
of his colleagues in the Court of Appeal, they were delivered on the 
spur of the moment, after the conclusion of the arguments, or of so 
much of the arguments as he allowed counsel to deliver; but they have 
all the merits of carefully-considered utterances, so clear and 
direct in their style, sc concisely as well as cogently are the autho- 
tities discussed and the grounds of decision stated. The bold and 
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sweeping character which often belongs to them makes them more 
instructive as well as more agreeable reading than the judgments of 
most modern Judges, whose commonest fault is a timidity which 
tries to escape by dwelling on the details of the particular case from 
the denunciation of a definite Jessel always was. As he put it 
himself :—T may be wrong, but I never have any doubts.”’—( The 
Commonwealth Law Review). 
+x 

“Hugh McCalmont Cairns, afterwards Earl Cairns, (born 1819, 
died 1885), was one of three remarkable Scoto-Irishmen whom the 
north-east corner of Ulster gave to the United Kingdom in one 
generation, aud each of whom was foremost in the career he entered 
(Lord Lawrence and Lord Kelvin being the other two). Im the 
House of Commons, though at first diffident and nervous, he soon 
proved, himself a powerful as well as ready speaker, and would 
doubtless have remained in an assembly where he was rendering 
such valuable services to his party but for the weakness of his lungs 
and throat, which had threatened his life since boyhood. He 
therefore accepted, in 1867, the office of Lord Justice of Appeal 
with a seat*in the House of Lords, and next year was made Lord 
Chancellor by Mr. Disraeli, then Prime Minister, who dismissed 
Lord Chelmsford, then Chancellor, in order to have the benefit of 
Cairns’ ‘help asa colleague. Disraeli subsequently caused him to 
be raised to an earldom. After Lord Derby’s death Cairns led the 
Tory party inthe House of Lords for a time, but his very pronounced 
low-churth proclivities, coupled perhaps with a certain jealousy 
felt towards him as a newcomer, prevented him from becoming 
popular ‘there, so that ultimately the leadership of that House 
settled itself in the hands of Lord Salisbury, a statesman not superior 
to Cairns in political judgment or argumentative power, but without 
the disadvantage of being a lawyer, possessing a wider range of 
political’ experience, and in closer sympathy with the feelings and 
habits of the titled order. 

For political success Cairns had several qualities of the utmost 
value—a stately presence, a clear head, a resolute will, and splendid 
oratorical gifts. He was not an imaginative speaker, nor fitted 
to touch’ the emotions ; but he had a matchless power of statement 
afd a no less matchless closeness and cogency in argument. In 
the field’ of law, Where passion has no place, and even imagination 


: content to move with clipped wings along the ground, 
its of Lord Cairns’ intellect shewed to the best advantage. 
‘hancery Bar he was one of a trio who had not been surpassed, 
equalled, during the nineteenth century, and whom none 
low practising advocates rivals. ‘The other two were ufter- 
uord Justice Rolt, and Roundell Palmer, afterwards Lord 
lor Selborne. All were admirable lawyers, but, of the three, 
elled in his spirited presentation of a case and in the lively 
: his arguments. Palmer was conspicuous for exhaustive 
y, and for a subtlety which sometimes led him away into 
igs too fine for the Court to follow. Cairns was broad, 
, convincing, with a robust urgency of logic which seemed 
and fix you, so that while he spoke you could fancy no con- 
sossible save that toward which he moved. His habit was 
upon what he deemed the central and vital point of the 
‘owing the whole force of his argument upon that one point 
ling the Judge’s mind fast to it. In hearing » cause he was 
ly patient, rarely interrupting counsel, and then only to 
e pertinent question. His figure was so still, his counten- 
impressive, that people sometimes doubted whether he was 
ending to all that was urged at the bar. But when the 
ae for him to deliver judgment, which in the House of Lords 
in the form of a speech to the House in the moving or sup- 
a motion that is to become the judgment of the tribunal, 
en how fully he had apprehended the case in all its bearings. 
iverances were never lengthy, but were very éxhanstive. 
mt straight to the vital principles on which the question 
stated these in the most lnminous way, and applied them 
arring exactitude to the particular facts. Itis as a store- 
‘fundamental doctrines that his judgments are so valuable. 
sclose less knowledge of case-law than do those of some 
idges ; but Cairns was not one of the men who tove cases 
' own sake, and he never cared to draw upon, still less to 
more learning than was needed for the matter in hand, 
n tho grasp of the principles involved, in the broadth of 
ich enabled him to see these principles in their relation to 
ther, in the precision of the logic which drew conclusions 
> principles, in the perfectly lucid language in which ethe 
*8 were expounded and applied, thate his strength lay. 
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Herein he surpassed the most eminer 
the then Master of the Roils, for while J 
mind than Cairns, he had not so wide a 
philosophical in the methods by which - 
wealth Law Review). rer 
The Law Office of To-day ts Run L 
In this age of transitions few inst 
changed more than the law office, says 
business of the lawyer of to-day isn’t w 
is not written in the deprecating spirit 1 
are wont to speak of “the good old days’ 
“old timers” in the legal profession wot 
office, with its dozens of rooms and its ¢ 
volved—but really very simple—system 
of employes—lawyers galore, of every gr 
lors, brief writers, clerks, librarians, ste 
messengers and office boys. And such 
to attempt to practice law in this city as 
a century ago, unquestionably would gi 


The ofganization of some of the la: 
very like the organization of giant me 
poration. So large and so varied is th: 
that itis necessary to have a place fo 
factor in its place. 


The members of the firm correspon 
poration. Ata council meeting they e. 
the position of “managing printer,” and 
the duty of looking after the managem 
is in absolute control, but always acts w 
directors on questions that are of the | 
which there is some doubt as to the prc 


CONFERENCES OF THE 

The conferences of the members 
stated times, but whenever there is 
consideration. Together they decide 1 
tain lawyers of the important cases, di 
inj an action in charge of one or | 
arrange for chaygesin or additions 
multitude of other questions as to 
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of the office. Under the general supervision of the managing 
partner the different departments work under the immediate 
direction of their respective heads. 


One of the most important departments is the finance, at the 
head of which is the cashier. That officer attends to all collections 
and disbursements, and these amount to a very large sum in the 
course of a year-—probably much larger than those of the average- 
sized mercantile establishment. System prevails and is closely 
followed in every department, each factor giving a strict accounting 
and receiving due recognition from the senior partner down to the 
office boy. 


No captain of finance who controls millions, wrecks giant 
corporations, constructs others, corners a staple, builds railroads, 
and destroys the wealth of his enemies as he sits in his office in 
Wall street is more firmly ensconced or more inaccessible to the 
frivolous speculator seeking a tip on the market than the senior 
member of one of the leading law firms is from the*many persons 
who seek to get an interview with him every day. His minutes 
are valuable, for witha hundred or two hundred important law 
cases on his hands, with advice to give to his dozens of clients— 
including, perhaps, the captain of finance mentioned—with the 
management of estates worth millions to superintend, the day is 
altogether too short for him. 


THE VERSATILE MANAGING CLERK. 

Between the head of the firm in his closely guarded office, 
where he wrestles with technical law points and devises arguments 
to baffle, and then convert the highest Court in the State or Nation, 
or plans the details of a great merger that will withstand attacks 
based on inter-state commerce and anti-trust laws, and will bring 
the largest possible profit to his client, between this man and’ the 
young student who hustles about magistrates’ courts trying cases 
that are, to him, more important than anything else in the world, 
sits the managing clerk—that multifarious and versatile function- 
ary who knows everything that is going on in the institution. 


The word “everything” used in connection with a modern law 
office is a big aud comprehensive word, but not too big or too coma 
prehensive for the managing clerk. The membgrs of the firm have 
nosecrets to keep from him, and everybody else must report to him 


rh 
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every move made. When it is remembered that there may be, and 
probably are, some three hundred cases pending in one of these 
large offices, it is understood what this means. The managing 
clerk keeps close tab on all of these cases. At any time he can 
tell you just what stage any suit has reached, and can tell you 
when it will come up again, in what court, on what motion, or for 
what purpose, and if you give him time to think for a minute or 
two he probably can tell you all about the action. 


ALL SORTS OF COMMUNICATIONS, 


The morning mail forthe large law firms in this city brings 
usually between two and three hundred letters. These go to the 
managing clerk, who usually finds that his clerk has opened them 
for him and made some assortment. 


There are all sorts of communications—men or women want 
advice as to whether or not under such and such circumstances 
they might get a divorce; others want to dissolve partnerships or 
organize a company for the manufacture of chewing gum, or get a 
patent, for an heirship, or sue the Government for a pension, 
or mandamus the city controller for holding up a bill, or biing 
an action for libel against a newspaper, or forma combination 
of the factories making radium, or enjoin an actor from acting ora 
singer from singing. 


But the managing clerk doesn’t mind a little job like that. It 
isn’t likely that it will take him more than an hour to run through 
the worning’s mail. In that time he has disposed of three-fourths 
or four-fifths of the communications. The other one-fourth or one- 
fifth probably includes the letters from regular chents who must 
receive immediate and courteous and satisfying answers to their 
" many questions. And they will receive them, too, notwithstanding 
the fact that in all probability the questions are foolish, being in the 
nature of demands for explanations of such questions as ; 


‘‘Am I ever going to get my divorce?” with the appended 
information, which should touch the heart of the most callous. 
« John continues to beat me every day,’ or may be itis, “Just 
think! Tve been waiting three years for my divorce, and I just 
cant wait any longer. - I must get married and how can I if you 
won't getjmy- divorce for me ?” 
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It may be a letter from the capitalist whose patronage is worth 
say, £ 40,009 a year income—and one can never guess how much 
if the Œ. and J. and M. railway deal goes through all right and 
stands. That goes to the senior partner, or to the member of the 
firm who has that certain capitalist’s business in hand, for while 
certain firms are reported to be counsel for certain men of great 
wealth, it is the case almost invariably that the “ firm” knows but 
little, if anything, about his affairs, as some one member is indivi- 
dual counsel. Of course, if any very big and important case 
develops, there may be a council of the firm members, but ultimately 
it is left entir in the hands of one member. 

WORK FOR THE JUNIORS. 

The morning’s mail usually brings several letters in which 
correspondents tell of cases they would like to have brought, cases 
which the managing clerk things the firm would like to take up 
because of the immediate fee in sight or the desirability of getting 
a certain new client. If such is the case each of those letters is 
turned over to some young lawyer in the office, designated there as 
law clerks, to investigate. These young men then scour about, 
seeing the parties litigant, the witnesses, gathering evidence and 
exhibits, and doing other outside work necessary for the prepara- 
tion of a case. Then they return to the office, report to one of the 
junior members or to the managing clerk, and get instructions to 
prepare the brief. | 

When this is done the brief is submitted to the junior partner 
for inspection, if the law clerk is a young and uncertain’ man, and 
after that the necessary motions are made and the date set for 
trial, and the trial held in due course of time, and decision rendered. 
Each and every step is entered by the managing clerk or his 
stenographer on the blotter. 


lf the verdict is satisfactory and there is no appeal the case 
is closed, But if there is an appeal either by one side or the other, 
it is likely that the young lawyer will get into conference with 
some one higher up and more experienced. Probably the junior 
member will take it when it goes to the Appellate Term, if it has 
been a City Court case, or ifit goes to the Appellate Division or to 
the Court of Appeals or to the United States Supreme Court, then 
in all likelihood the senior member will have it in hand persondily. 
In one of the big offices there is a certain membér of the firm who 
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attends to all cases on appeal, paying no attention to the trials of 
the original cases. 
| . RAOH PARTNER A SPECIALIST. 


In these positions higher up there are other divisions of the 
work. The lawyers usually are specialists. One is framed for his 
knowledge of corporation law; another of admiralty; a third of 
cases involving scientific or medical questions ; a fourth of divorce 
law. Then there are those who devote themselves to the manage- 
ment of estates, 


In this day and age, when sc many people have millions, but 
die, nevertheless, leaving widows who are not worldly wise, and , 
children who are not yet old enough to be entrusted with princely 
fortunes, the lawyer finds a large and usually very lucrative field 
in that direction, The mansgement of estates often falls upon a 
lawyer, and he is empowered to do with the millions of dollars’ 
worth of property as he sees fit—sell it, mortgage it, rentit, improve 
it, buy stocks and bonds, speculate on the market or in basiness 
ventures, anything so the widow and children get enough of the 
income to enable them to do as they please. 


There is one distinction, however, which is notso generally 
made among lawyers nowadays, and that is between the peculiarly 
fitted to try cases before juries, and the practitioner peculiarly 
fitted to try cases heard bya justice. The time when a jury is 
swayed thi® way or that by the eloquence of a lawyer’s argument 
has passed. Thats what lawyers themselves say. Yet itis true 
in many of the large law offices there are men chosen from the 
corps to try. certain cases because of their superior ability along a 
particular line that might catch a jury ; and there are others who 
are never permitted by the senior members to try jury cases 
because of*something in them that it is recognized antagonizes 
jurors. It frequently happens, however, that such men as these 
latter are the strongest lawyers when it comes to arguing fine points 
before a justice. 


TRIALS OUT OF COURT. 
ÅS important, if not more important, as the lawyer who be- 


comes.well known af. the bar because of his-trials in open court, is 
5 
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the counselor—the man who seldom leaves his office, but, siting 
there, advises other lawyers and their clients about their cases. 
These men are valuable factors in the modern law office, for the 
spirit of conciliation is in the air, This is due, lawyers say, to the 
fact that the wheels of justice grind so slowly here, consequent 
upon the congestion of the court calendars, but also, and largely, 
to the fact that it has been found more satisfactory and less expen- 
sive to “settle ” a suit than to bring it to trial, and that by so 
doing much unpleasant if not hurtful notoriety is avoided. 


Big lawyers say that to-day more than half of the really im- 
portant litigation—that involving large commercial deals in 
‘ particular—never gets into the courts. In many instances law 
offices have been turned into courts without the advice or consent 
of the state or any of its agents. Lawyers for opposing interests 
get together in the office of one of them and talk the disputed 
points over, argue with one another, each in an effect to make the 
other believejhe is all wrong and has no case at all. 


Of course it isn’t always that counsel for both sides convince 
their opponents that this is the true state of facts; in fact, it much 
more {fequently happens that neither side can be convinced on these 
points, and that neither is willing to make a concession. So, there- 
fore, they either must go into court or select a judge or judges 
themselves, Inasmuch as their case wouldn’t get tried for about 
three years if they put it on the regular court calender, the like- 
lihood is that they wil] select an arbitrator Sometimes each side 
selects one, and those twu a third. Then the suit is conducted as in 
court, but naturally with some ttretching of the laws of practice and 
evidence, etc: 

THE RANK AND FILE. 


Bat there are other features of the modern law office which 
have|not been{mentioned. This army of clerks and stenographers 
and messengers, etc., works as by the clock. The law clerks have 
their work planned for them and they perform it with precision. 
The stenographers—in some of the big offices a dozen of them are 
kept busy throughout the day—nusually have a separate room for 
their typewriters, and a noisier place could hardly be imagined. 
There are a dozen gitls—~the girls predominate a$ law office stono- 
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graphefs—pounding away with lightning rapidity rolling out folio 
after folio of briefs and arguments and affidavits and motion papers, 
and of letters—so many it takes the office boy twenty-five minutes 
by the clock to drop them into the letter chute one at a time. 


Then there are the messengers, who rash with voluminous 
briefs to the printers, who work all night and have ready early next 
morning the pamphlet, covered and bound, which the lawyer was 
told yeaterday afternoon by the Justice to havein court to-morrow 
morning. This briet making has come to be a separate business in 
the big (New York law offices. 


{ 

Exceedingly capable men are employed in this capacity-—men 
who have a thorough knowledge of law and are particularly - 
familiar, with decisions, so familiar that they can give citations of 
authorities for different points right off the reel, or know exactly 
where to find them in the shortest possible time. And it means a 
great deal to “be able to do that, for the decisions are becoming so 
many that scarcely any lawyer boasts a full set. New York 
Justices, hagd down more decisions than those of any cther State, 
and, of course, the modern lawyer with a big practice, has to keep 
them all, as well as all those rendered by the United ‘States 
Supreme Court. These volumes now number into the thousands, 
and they keep coming almost every day from some part of the 
Union. | In some of the large offices several rooms are filled to the 
ceiling Wits them, and men employed who devote their whole time 
to the library. 


The records in a law office include more than these. Every 
case tried by the firm is kept on file—all the papers in it, a trans- 
cript of the testimony in all the courts, and the decisions. This, 
together’ with the copying and filing and the indexing of the 
correspondence of every member of the firm keeps several persons 
busy continually. 


Altogether the modern lawyer’s office, or the modern law 
office, for the lawyer of to-day is usually a firm, one of some thirty 
or forty or fifty persons attached to it, is a busy workshop, where 
theebrains are tools and people who cannot keep ont of a tronble 
the raw material * Among the-products of this raw material are 
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the magnificent structure in Forty-third and Forty-fourth streets, 
where the Association of the Bar of New York has its home, and a 
very-large number of the Fifth avenue mansions. If people 
could only be their own lawyers!—but it has been written that 
“ He that is his own lawyer has a fool for a client.” — The Law 
Student's Helper. 





How business comes in for lawyers. Someone has facetiously 
remarked that business comes in three ways: 


By huggery (t. e by cultivating solicitors), 
By quarter Sessions (petty court), 
x By a miracle. 
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CONSTRUCTION OF AUTHORITIES TO ADOPT. 


It is one thing to say that an authority to adopt must be 
strictly, constrned and another thing to say that such authority 
inust be strictly followed. In the first case we have to ascertain 
tho nature of the authority, its terms and conditions. In the 
second case, we have passed the stage of construction. Having 
arrived'ut a particular construction the terms of the authority as so 
construea must be strictly pursued. So that it may be admitted 
that the authorities which govern the latter class of cases cannot help 
us ina soldtien of the question whether an authority to adopt must be 
strictly construed although they may be of use in so far as they may 
have laid down principles of construction. It is open to the husband 
to impoke any conditions upon the exercise of the power which he 
may give and if there isea condition the same must be complied 
with. But iffrom thelanguage used by him he should be under- 
stood as making only a recommeiidation and not as imposing a 
condition, then the non-observance of such recommendation 
will not, affect the validity of an adoption. So it was held in 
Surendra Nandan v. Satlaja Kant Das Mahapatra! that a provision 
in the will that the widow should adopt with the good advice and 
opinion of the manager was merely a recommendation and that an 
adoption made without such advice at any rate where the manager 
withholds assent without sufficient cause was valid. But in 
Amrito Lal Dutt v. SurnonwoyeDast? the Privy Council observed:— 
“The widow’s choice of a boy may be restricted in various ways, 
and among them by requiring the consent of persons named by the 
husband is also familiar law. If it turns out that such consent 
cannot be procured she had no authority to.adopt” (given by the 
husband). Here we must assume that there is a direction which is not 


2 (1891) J, L. B., 18 O. 885 (391, 392). 2. (1900) I, L. R., 37 O. 996 (1002), 
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a mere recommendation. In the Privy Council case the authority 
was givon to the widow and two others, and it was held thatas no one 
could adopt a son to a dead man except his widow an authority to 
the widow and two others could not be treated as an authority given 
at all to the widow, and therefore no adoption could be made by 
the widow under such authority. In the same case the Privy 
Council also observed that where the widow was authorised to 
adopt with the consent of another, an adoption made after that 
other’s death would be void. 

We have, however, to see whether therois any general principle 
that an authority to adopt should be liberally construed. One has 
to meet at the outset the fact that it is rather a vague expression 
to use if it is stated that an authority to adopt should be liberally 
construed. If by this is meant that we should supply an ellipsis or 
an omission which the giver of the authority has not provided for, 
it is contrary to all rules of construction and there can be no doubt 
that such a method of construction is utterly erroneous and unwar- 
ranted in lawl. j 

The primary rule of construction of all documents is that the 
whole document must be looked to, that the meaning of any portion 
of it must be collected from the entire instrument and all its parts 
aro to be construed with reference to one ahother?. If possible such 
a construction ought to be placed as will give effect to all the 
parts of the instrument as awhole? and one must see if an appa- 
rently inconsistent part cannot possibly be explained’. But if two 
parts of the same instrument are so inconsistent that both of them 
cannot stand, then effect should be given to the latter part’. If 
this is all that is intended by saying that an authority to adopt 
‘must be liberally construed then no objection can be taken to the 
same. 

The law is that a widow may adopt in all the schools except in 
Mithila with the permission of the husband given in hiselifotime. 
Where there is no suchauthority, inBengal the widow cannot adopt, 
but in Southern India (and also in Western India) she may adopt 
with the assent of the husband’s kindred. In Western India she 


1. Pallikelagatha v. Sigg, (18E0) L. B., 7 I. A 83 (105). 

2. The Deputy Commissioner of Rae Bareli, (1884) L R.. 12I. A. 1 (6). 

3. <Addul Wabid v. Nurau Bei, (1885) L,.R,12 L A. 91 (102). 

4, Thornhill v, Hall, (1834) 2 OL and Fin (85). è 
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may adopt even without the permission of the husband, the only 
condition for our present purpose being that there should be no 
prohibition by the husband. 


Bearing these divergences in mind, we have to consider the effect 
of an authority to adopt a son given to the widow by the husband. 
But for this authority the widow can never have adopted at all 
ander ‘the Bengal school. In Western India she does not want 
the authority of the husband, and in Southern India she may adopt 
with the permission of the husband’s kindred. A consideration 
of the effect of this authority is not of so much importance in 
Bombay asin the other Presidencies. Evenin Bombay it is material 
to see whether from an authority to adopt given by the husband 
any restrictions or limitations are placed by the husband when of 
course such limitations or restrictions will equally bind a widow in 
Bombay. 


Le siui gives his wife authority to adopt a son and 
directs; his widow to select this son from a particular class, tho 
question has Leen considered whether such an authority compels 
the widow to adopt within the particular class. Jt has been 
held ai this is the effect of the authority? and so far this 
is only an illustration of the class of cases already adverted 
+o in which the question is as to the monitory or obliga- 
tory nature of a direction. But a further question arises as 
to whether this authority prohibits an adoption altogethor when 
the sele@tion within the class cannot be'made for some reason 
not attributable to the default of the widow. Here, therefore, is 
a Guestion of construction. The authority permits certainly one 
adoption. The question is whether owing to this chango of circum- 
stances: the authority must be construed as having failed altogether 
or it must be construed as capable of being given effect to in 
some sinfilar way. The answer again depends upon the language 
employed in giving the authority. If the language employed indi- 
cates aiprimary desire on the part of the husband to be represented 
by an adopted son coupled with a secondary desire, that such 
adopted son should if possible answer a particular description and 
if effect cannot be given to this secondary desire, it may seem 


ê l. Amirthayyan v. Ketharamayyan, (1890) I. L. R., 14 M. 65. 
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unreasonable to hold that the primary desire cannot be given effect 
to and necessarily falls with the impossibility.to give effect to 
the secondary desire. Messrs. West and Buhler say upon this 
subject in their book on Hindu Law at p. 965: “It is common 
for a husband authorizing an adoption to specify the child he 
wishes to be taken. Should that child die or be refused by his 
parents, the authority would still be held, at Jeast in Bombay, to 
warrant the adoption of another child unless indeed he had said 
‘such a child and no other? The presumption is that he desired 
an adoption, and by specifying the object merely indicated a 
preference.” But the learned writers express a doubt whether the 
same rule will prevail in Bengal “as the presumption there is 
against an authority not clearly given.” The above statement of 
the law was adopted by the Bombay High Court in Lakshmibas 
v. Rajaji: although later on in the same case it was said thatit, 
was not necossary to decide that question as in that particular 
case there was held to be only a recommendation that g particular 
boy might be preferred. In Bengal and Madras thete is no such 
general authority as in Bombay for a widow to adopt in the absence 
of authority seither of the husband or of the husband’s kindred. 
Therefore, it has been held very early in Bengal that if the widow 
is dirocted to adopt a particular boy named by him she is not 
competent to adopt another even when that boy is not available 
for adoption?. This principle has been followed in a case where 
a man gives his pregnant wife permission to adopt in case the 
son to be born of her shonld die and she gives birth to ae daughter 
when it has been held that the widow has no authority to adopt®. 
In Madras, however, a contrary decision has been arrived at in 
a very early caset. There, the husband’s authority to the wife was 
contained in his will which was thas worded :—‘‘ If Iyah Pillai be- 
get a son beside his present son, you (the testator’s wife) are to 
keep him to my lineage.’ Upon this, it was held by Sis Thomas 
Strangeas Recorder of the Mayor’s Court in Madras that the widow 
was not bound to wait indefinitely and might adopt a person who 
1, (1897) L L. R., 28 B. 996, 


2. Gournath Chowdhree v, Arnopoorna, (1853) D. B. D. A 382. 
8. Mohendrolall Mookerjee v, Rookiney Dabay, 1 Oory. 42. 
á. Veeraperumal v. Narain Pillai, (1801) 1 Btr. N. O. 91. s 
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was i the son of Iyah Pillai. This decision is severely criticized by 
Franois Macnaghten in his considerations on Hindu Law!. The 
will is given at the end of the report of the judgment in this case*. 

We need not now pauseto consider whether there is any such 
general intention expressed in the will as to justify the course 
adopted by the widow, but we must say that Mr. Strange himself 
as a text-writer adinitted that much weight must not be given tô 
this case as it was discussed on comparatively imperfect materials* 
and this opinion was endorsed by the Judicial Committee in the 
Ramnad Case in another connection. They observed * “ The case 
was decided in 1801 ata time when the ancient authorities of Hindoo 
Law were far less accessible to an European Judge than they have 
since become.” It must, however, be observed that it is one thing 
to say that the widow must adopt this boy and no other, and another 
thing to say that the widow may adopt another. Jf the language used 
is not al bare recommendation, it is compulsory on the widow to seek 
the boy; indicated by the husband in the first instance, and an adop- 
tron of any other boy when the person indicated by the husband is 
available will be invalidë. But if that person is not available, 
the question whether another person can be adopted is not 
answered by the mere fact that it is held or is possible to hold 
that the husband does not prohibit another. In Bengal and 
“Madras ithe widow must. have the positive anthority of the husband. 

The answer to thisquestion may depend as pointed ont by Subra- 
mania Iyer and Davies, JJ., with reference to another point in 
Suryanarayana v. Venkataramana’! upon the merits of each case. 
There must be a general intention to adopt apart from the specific 
intention when such general intention m:y be given effect to if 
it is not possible to give effect to the specific intention. It is 
analogous to cases in equity in which it has been held that a gift 
to & specific charity will not fail on failure of the specific object 
but may, ‘he applied cy pres if a general intention to give to charity 
in general can be made out”. Even this, it must be remembered, is a 


Py. 197 to 208. 

Ibid at pp. 120 to 127. 

The Ramnad Cuse, 12 M. I. A. 397 at p. 484. 

The Ramnad Case, 12 BI. I. A. 397 at pp. 488, 434. 

Amu thayyan v. Ketharamayyan, (1890) I. L. Ra l4 M 85. 
(1903) I. L. R., 26 M. 681 at p. 684. 
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special rule applicable only to gifts in favor of charitios. But if there 
is no gencral intention apart from the intention to give to a specific 
charity then the doctrine of cy pres has no application?. So that, 
where all that is said by the husband is that a particular boy should’ 
be adopted thereisno generalintention to authorise adoption 
and, therefore, on failure of the boy pointed out there can be said to 
Le no authority from the husband to adopt. But if there is a general 
intention then anadoption of any other boy may be made on failur: 
of the boy pointed out by the husband. Such a general intention 
may be presumed where the husband uses language showing a 
desire to be represented Ly an adopted son in any event and 
then points ont how that desire may be effected*. 


But where an authority to adopt has been once acted upon and 
an adoption has faken place, very different considerations arise 
where that adopted son dies. It has been the prevailing opinion 
up till now that an authority permitting a widow to adopt a son is 
oxhausted when the widow in pursuance of such authority mukes 
an adoption once, and that after the death of this adopted son she 
cannot act upon such authority and make a fresh adoption. ‘his 
opinion is supported by the text-writers and the decidéd cases 
bearing upon tt. 


Mr. Mayne ii his book on Hindu Law and Usage says?: 
“Tf she is directed to adopt a son her authority is exhausted as 
soon as she has made a single adoption; and she cannot adopt a 
second time, even on the failure of the son first adopted.” The 
earlier text writers also bear out the same view. P. Mac- 
naghter in his Consderations on Hindu Law, as already observed, 
even doubts the soundness of the view that a first adoption made 
by a widow of a person other than the ono pointed out by thé 
husbind even when the latter is not available will be good. 
A fortiori, it will follow according to him that there can be no second 
adoption after the one first madet. T. L. Strange in his Manual of 


1, Story (Eng. Edn.), para 1182, 


2. The case of Amtthayyan v. Ketharamayyan will seem to be an instance of 
such a case, but in that case the widow adopted a person whon the porson specified 
by tho testator was availablo, 


3. Mayne (6th Edn), para 114, page 142, 
4. F. Macnaghten, p. 176, 
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Hindu Law! says: “A second adoption, it has been thought, 
may bo made by a widow: on the lapse of the son first adopt- 
ed should she have received a general authorization to adopt” 
(T, 78 : Sudder Pandit’s 17th January 1856.) This, however, 
iS a mére opinion unsupported by authority; and it is not one 
to be accepted in the face of the circumstauco that the authoriza- 
tion can have been but for one adoption and it was exhausted 
by the adoption made.” The roference to I, 78, in the above passage, 
is to Sir Thomas Strange’s Elements of Hindu Law, page 78. Bui 
when we turn to this book it is difficult to find this passage. In the 
Edition jof 1825 there is nothing pertinent to this matter at p. 78. 
There is, however, the following passage at p. 66 which probably 
is the passage referred to?:—‘‘ But, as there exists nothing to 
prevent two successive adoptions, the first having failed, whether 
effected; by a man himself or by his widow or widows after his 
death, duly authorized, so, even where the first subsists a second 
may take place, such having been the pleasure and will of the 
husband” TRe words in italics are not repeated in the later 
editions! of that book and the passage itself occurs at page 78 
iù the editions of (1830 and 1859). In the edition of 1875 by 
Mr. Mayne of Mr. Strange’s book the passage is at page 67. This 
passage jcertainly does not favor the view that a widow can make 
successive adoptions under an authority permitting her to adopt a 
gon apart from the question whether the law laid down in this 
passage regarding simultaneous adoptions is correct at the present 
day’. Anyhow, the words “duly authorized” do not necessarily 
suggest that we have to construe an authority to adopt a son as an 
authority, for successive adoptions. So that we can hardly say that 
Sir Thomas Strange has said anything in favor of or against this 
view. W. H. Macnaghten in his Hindu Law does not give any 
opinion, but says that the point isa disputed one. He says‘: “ It is 
a disputed point, whether a widow having withthe sanction of her 


se a one son, and such son on dying, she is at liberty to 


1. Para. 74, p. 

2. See the * Firion of 1875 by Mr. Mayne, p. 67, note (a). 

3. In Rangama v. Achama, ‘(1846) 4M. 1A. 1, the Privy Council at p.99 of the 
report discuss the two cases cited in tho note to the passage above given and say that 
they do not! support the viow that simultaneous adoptions are valid. In the second 
case the second adoption was made by the husband himself. See 1B.8.D A. 209, 
See also Surendra Keshav Roy v. Doorgu Sunders Dassec, (1892) L, R. 19 I, A. 108, 
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adopt another without having received conditional permission to 
that effect from her husband. According to the doctrine of the 
Dattaka Mimamsa, the act would clearly be illegal, but Jagannatha 
holds that the second adoption in such case would be valid, the 
object of tho first having been defeated.” It is not clear what 
passage- of Jagannatha is referred to by the learned writer. We 
have not been able to trace any passage bearing upon this point. 
The only passage which at all bears upon this is that at p. 395 of 
Vol II of his book :—“ The author of the Parijata, Udayacara, 
Chandeswara and others, who follow not the dictates of prede- 
cessors, forbid the raising of a son of the wife and the like if there 
be a son by a contemporary wife, and virtually admit the adoption 
of a son given on failure of issue by contemporary wives, provided 
authority has been received from the husband.” This does not 
touch our point. It must at the same time be admitted that thero 
is also nothing in the Dattaka Mimamsa bearing upon this matter. 
According to the Dattaka Mimamsa a widow cannot make an 
adoption at all. ° 


Messrs. West and Buhler have also stated that an authority 
to adopt a son is generally exhausted by the first adoption. “ When 
authority has been given to a widow to adopt the son of a parti- 
cular person it is exhausted by his adoption. If he die it will not 
warrant another adoption to replace him?.” Again at p. 967 they 
sey “without special power for a second adoption a widow cannot 
adopt a second son upon the death of a son first adopted.” Mr. 
Ghose®, a recent. writer, also says that an authority to adopt one 
son is exhausted when one adoptionis made and a second adoption 
cannot be made. 


Against the opinions of the text-writers there is only one note 
of dissent and that by a modern author whose views are discounted 
by the fact that the reasons given by him are equally applicable to 
the case of a simultaneous adoption which has been knocked on 
the head by the Privy Council. It seems preposterous to presume 
supposed legal intention when the intention that is expressed is 





l. Dattska Mimamsa, Seo 1, §. 15,16. Apparently Mr. Strange is only refer- 
1ing to the view laid down in the Dattaka Mimmnsa that no adoption could bo made 
after tho hugband’s death. This view is not accepted by Jagannatha. 

3. P 966, : 
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illegaliand yet that is the doctrine suggested by Mr. Sarkar Sastri 
in his !book on Adoption}. “If a person is covetous to have more 
than the law permits, that is no reason why he should be precluded 
from having what the law allows. To hold that because a man is 
anxious to have two sons, therefore he must not have even one, 
seems to bea sort of punishment inflicted on him for desiring too 
much, 7 This is stepping beyond the bounds of judicial construc- 
tion ond going to the province of guesses*. There is no question 
of punishment in such cases. Ifa person’s intention as expressed 
is illegal, sach illegal intention cannot be given effect to by the law ; 
and as that is all that is expressed by the person, the law only looks 
to such intention and does not give effect to it because it is illegal. 
The law does not presume that he would have expressed his intention 
in a legal manner. The law says it cannot pretend to know what he 
wouldjhave expressed if he knew*that the intention as expressed by 
him be one that is not allowed by thelaw. If he wants to have two 
sons at the same time, we do not know if he will be satisfied 
with one sorf in case he is made aware that his intention to have two 
sons at the same time cannot be given effect to and we have no 
resonable means of knowing hisintention after his death. This has 
been pointed out by the Privy Council in Surendra Keshav Roy v. 
Doorga Soondart Dassee?. There the authority to adopt was 
contained in the following words of the testator :—“ I have two 
Wives living (the numes are given). Hach of the two Ranees will 
a one son. God forbid it, but if the son adopted by either 
Ranee! should die or be unfit for duty by reason of illness of any 
kind, ote in such a case she will be competent to take in adoption 
a secdnd son and so on to a third.” Upon this, the Judicial 
Committee observed! : “ One thing was clear. If they were to 
procute sons for their husband at*all, it must be by the simul- 
‘taneous adoption of two, for the will authorized no other course. 
It was impossible even to try the question whether their husband’s 
wishes could be fulfilled unless two boys were found whose parents 
were willing to give them in adoption one for each Rani.” ‘This, 
therefore, is a strong authority for the position that where the 

{ 

L (Sana on Adoption, pp. 235, 236. 
2. |\Gurusams Pillar V. Sivakams Ammal, (1895) L. R., 281. A. 119 (128). 
e 3. (1892) L. R. 19 I. A 108, 4, Ibid at p. 122. 
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authority given was only to adopt in an illegal manner, such © 
authority cannot be relied upon for adopting in a legal manner?. 
It must of course not be forgotten that the proper rule of construc- 
tion is that such construction ought to be placed on a document 
as will give effect to a transaction and where there is any 
ambiguity in a document so that itis capable of two constructions 
that construction ought to be adopted which will carry out the 
intention of the testator legally?. So that where the testator 
stated that his senior widow should adopt three sons successively 
and his younger widow three sons successively, the Privy Council 
heldt that this was not an authority for a simultaneous adoption 
which was not allowed by the law? that it was first an authority 
to the elder widow to adopt three sons successively and then a 
similar authority to the younger widow. 


Tt, therefore, appears to us that the statement of Sarkar 
Bastri is neither warranted by principle nor by the authority of the 
decided cases and that as the same reasons are applied by him 
to the case of an authority to adopt a son no weight ought to 
be attached to his statement. 


Before proceeding to consider the anthorily of the decided 
cases we must say that even looking to the matter on principle we 
cannot reasonably construe an authority to adopt a son as an 
authority to make successive adoptions. That tho latter may take 
pluce ander the law is undoubted. But there must be express or 
implied authority of the husband to make such adoption’. The cases 
which deal with this branch of the law are all cases in which the 
authority contains an express permission to make successive 
adoptions’, Ifan authority to adopt a son can be construed as an 

» 


1. See Joy Ohundro Race v. Bhyrub Ohunder Raee, (1849) B. S, D. A. 461 which 
wag a Case of an authority to adopt with a living son. 


2, Akhoy Ohunder v. en Haji, (1885) L. B.,12 I. A. 198 @01, 203). 

3. Rungama v, Atchama, (1846) 4 M. I. A, (case of second adoption during the 
lifetime of the first) ; Gopee Lal v. Hane Sree Chundralee Buhoojee, (1872) L. R 
Bupp. Vol, 181; Akhoy Chunder v. Kalapahar, supra; Surendra Keshav v. Doorgasundars, 
(1 2) L, R, 19 I. A.108 Mohesh Narain v. Taruck Nath, (1892) L. R. z0 I. A. 80 
(case of a second adoption). 

4. Parasara Bhattar v. Ranga Raja Bhattar, (1880) I. L. R. 2 M. 202 (205) 

5. Mussumat Bhoobun Moyee Debia v. Ram Kashore, (1865) 10 M. I A. 27.) (281, 
809); Rajah Vellanki Venkata Krishna Row v. Venkata Rama Lakshmi Naraeayya, 
(1376) L, B. 4 I, A, 1 (9, 10); Akhoy Chunder v. Kalapahar Hajs, (1885 a R. 12 I, A, 
188. See also Shamchunder v. Narayani Dibeh, (1807) 1 B. 8. D. A. 2 
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authority toadopt several sons in succession there would not be 
such a (paucity of instances of successive adoptions made under the 
authority “ to adoptason”. Apart from this the language used 

in the yernacular creates more often greater difficulty. 


Where an husband gives authority to adopt the ordinary 
language employed by him in the vernacular is “ @qjpeuu or” (i. 6., 
a boy) 4 gamag gmenuuter ” or (4. e., any one boy or any boy) 
or where he directs the adoption of a specific son, “@égs or 
gisu” é. e, this or that boy. If in the vernacular 
language you want to express s plurality of an act you cannot 
infer it from words used only in the singular form. It must, there- 
fore, depend on the language used whether a successive adoption 
is permitted. But the vernacular used for “ expressing the idea of 
adopting a boy” can prima facie not permit a successive adoption. 
Here welhave to remember the fact that in the Bengal and in the 
Madras 'Presidency (Hast Coast) an express permission is requisite. 
Assuming, thegefore, that an authority permitting the widow to adopt 
one boy should not be construed as a prohibition not to adopt more 
than one we cannot infer from this want of prohibition a positive 
authority to ‘make a second adoption. It is not the law that in 
the absence of an express prohibition by the husband the widow has 
an implied authority to adopt?. 


The | decided cases have all, with a single exception to be 
presentlypointed out, been in one way. The case of Shamchunder 
v. Narayan Dibeh* holds that it is only on a special permission 
given to the widow that the latter may adopt on the death of a prior 
adopted son. In Purmanund Bhuitacharuy v. Oomakunt Lahoree?* 
it was held that an authority to adopt an individual named or in the 
event of any bar to his affiliation any other Brahmin’s son would 
not authorize the widow who had adopted the son named in the 
event of sych son dying to make a second adoption. The same 
principle ‘was adopted in Gourimath Chowdhree v. Arnopoorna 
Chowdrans+. In this case there was permission to the widow to 
adopt a son. This adopted son died. It was held that a second 


1, Vasudevan v. The Secretary of State, (1887) LL. B., 11 M. 157 (167). It 
is otherwiso in Bombay. 


2. (1807) 1B.8. D. A., 209 (311). 
8.0 (1828) 4 B. 5. D. A., 318. 
4, (1852) B. 8, D. Æ, 832 (884). 
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adoption could not take place. The Bengal Sadar Diwani Adaulut 
observed : “Itis only a spectal permission! granted that one son 
may be adopted on the death of another, and no case has been 
brought forward to show that without such permission such adoption 
would be valid and further as it is a principle of Hindu Law that 
without permission no son can be adopted ‘it is a fair legal inference 
that a second adoption on the death of the first child when the hus- 
band is no longer alive to grant permission to adopt cannot be valid.” 


Nor is authority wanting for this view iu Madras. In Parasara 
Bhatter v, Rangaraja Bhatier*® Turner, C. J. and Innes, J. observ- 
ed? : “The will A, though addressed to the plaintiff, conveys autho- 
rity to the second defendant to adopt a boy standing in the relation 
in which first defendant stands to the deceased Tirnvengada in 
the event of plaintiff not being willing to give his son in adoption. 
This however cannot be held to wmply a sanction to a second adoption 
on failure of the firat. The authority conveyed by the will A is an 
authority for one single adoption, and that authority was eehausted 
by the first adoption made.” This decision has been regarded as a 
leading case on the subject of adoption and has been followed in 
many casesin Madras without a single note of dissent. 


One would have thoaght that these would have settled the law 
which has been acted upon for so long a time,but the recent decision 
of the Madras High Court in Suryanurayana v. Venkataramanat 
seems to throw doubt upon these cases. We shovld have 
thought that this case did not lay down any general principle 
inconsistent with the former decisions already referred to 
and was a decision upon the special facts of the case® but for 
the fact that reference was made to the Calcutta cases. with 
a note of dissent. The cases referred to by the learned judges as 
authority for they view are really no cases of a second adoption, 
and we do not think that they are cited really as authorities for 
permitting a second adoption. The reference made to note 3, 
stp. 14 of Morley’s Digest® really has no bearing upon the 


1. Reference is made to 1 B. 8. D. A., 185, but this is a mistake for 209. 

2. Parasara Bhatter v, Rangaraja Bhatter, (1980) I. L. R., 2 M. 202. 

3. Ibid at p. 205. 

4, (1908) I. L. R., 26 M, 681. 

6. It was a verbal authority spoken to by witnesses and as the Janguago of the 
authority is not given in the report we must assume that the language used i justi- 
fied an authority to make successive adoptions. 

6. Vol. I, p. 14, à 
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decision of the question, besides being inconclusive. Nobody knows 
what the instances referred to by Mr. Morley are and what is more 
important Mr. Morley does not state that such instances were up- 
held by tbe courts. In fact he could hardly say this after his note’ 
of the decision in Purmanund Bhuattacharuj v. Oomakunt*. 
Oneis really ata lossto understand why the case of Ramasami 
Ašyar v. Venkatarama Aiyar’ is cited in this connection. Appa- 
rently, there is some misapprehension in the minds of the learned 
J udges that it is an authority for the position that a widow in Madras 
can adopt unless she is prohibited by the husband. But this, as we 
have already shown, is not correct‘. Nor does the case decide 
anything of the sort. It is not a case of the widow making 
a second adoption. ‘The first adoption was made by the husband, 
The adopted son died. The widow made a new adoption “ under 
authority from her husband” and this was “conceded” by the 
parties and their counsel’. After this it is impossible to say that it 
was aicase of an adoption by the “widow even where the husband did 
not directlyegive authority for the adoption”, as the learned judges 
in the'case under discussion® would seem to have thought. Nor 
are we able to understand what the practice of the community 
referred to by the learned judges is®. If the practice referred to were 
one of making a second adoption on failure of the boy firstadopted 
under.what may be called an authority to make a single adoption, 
wo should certainly deny the existence of any such practice and 
this is illustrated in the very Madras case under discussion where the 
widow sought the authority of the husband’s sapindas. It is also 
singular that Parasara Bkatiar’s case should not have been 
brought to the notice of the learned judges and the authority 
of their decision is much discounted by this fact. Otherwise the 
learned judges would not have stated that there was no judicial 
decision binding them to hold that the husband’s authority was 
completely worked out by the first adoption. 

Tt may be admitted that there may be a general intention to adopt. 
But does this mean a general intention to make perpetual adoptions ? 
Sach ia general intention must be express and can hardly be pre- 
= An authority to adopt a boy may be construed to be an 


L Yol ge Pi T 33. (1828) 4 B. 5. D, A. 818. 
| (1879) I. A. 198 ; 6.0.1. L.B, 2M 91 
A S00 Hamad case, 12 M. I. A. 397. 
eo 5I L. E, 3M.9iatp 96. Boe also L, R, 6I. A. 196 atp. 402. 
6. ' L L, B., 26 M. 881, 
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expression of a general intention to make an adoption in any 
event. But it can, hardly be supposed to express an intention on 
the part of the testator to make au adoption on failure of the son 
first adopted. In fact thisis a contingency not contemplated by 
the testator (or the husband). It is surely absurd for the court to 
supply an intention in such cases. We may also say that asa 
general rule most Hindus do not contemplate the contingency of 
their natural or adopted sons dying. In fact the very thought is 
foreign to the Hindu frame of mind. The very thought or apprehen- 
sion of danger is regarded as likely to result in the actual occnr- 
rence of the thing apprehended. Of course where this contingency 
is expressly provided for, effect must be and has beon given to the 
intention expressed. But in the absence of any such expression of 
intention we cannot presame a general intention to make successive 
adoptions. Lastly, it must be remembered that in such cases the 
adoption is made not to.the last male owner but to a privr owner 
and we do not see any reason to presume a general infention on 
the part of the latter to be represented even after the death of 
the adopted son. The person who ought to be represented is the 
adopted sou and not his father, and the mother in making an adop- 
tion does not constitute an heir to the son but to his father. Such 
a right of representation can hardly be presumed. 


P. R.G. 





NOTES OF INDIAN CASES. 





Jotindra Mohun Lahiri v. Guru Prosunno Lehiri—t. L. R., 
81 ©. 597 :—This case deals with several important questions 
relating to the mode of working out contribution*in respect of a 


~ decree among several judgment-debtors. The members of a family 


who held an estate in several shares were in wrongful possession 
of another estate for a number of years. The shares in the 
second estate wrongfully enjoyed by them did not correspond 
to the shares to which they were entitled in the estate lawfully 
belonging to the family. A decree for mesne profits having been 
passed against the mombers of the family, the question arose 
whether they were liable in the proportion of the shares to which 
they were lawfully entitled or the shares wrongfully enjoyed by 
them. The Judicial Committee holds that they are liable fo 
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contribution in the proportion of the shares to which they were 
lawfully entitled. With all deference to their Lordships the 
reasoning does not appear to be convincing or to touch the real 
equity jof the case. Their Lordships point out that the decree 
for mesne profits was in effect a decree against the estate and 
that if the execution proceedings had gone on to a legal conclusion, 
ihe sale of the estate would have caused loss to the co-partners, 
according to their shares. That danger was averted by the 
payments made and the same shares should be the basis for 
assessing the contribution. If the judgment-debtora formed a 
jvint Hindu family under the Mitakshara and were joint tenants 
the decision would be correct, for in a joint Hindu family inequality 
of enjoyment or consumption is of no consequence. But as the 
defendant held the estate in several shares and there was no joint 
enjoyment between them, the more equitable principle to adopt 
in assessing the lability for mesne profits would be to apportion 
the lwbility according to the benefit enjoyed. The principle of 
contribution according to the shares in the property liable to be 
sold is one which is adopted in the law of mortgages and is rightly 
applied in those cases, because the liability there is not based 
upon the principle of damages for a wrong done. In all cases of 
torts if liability is to be apportioned it must be on the basis 
of the advanta ge obtained by the wrongdoer. 


Rup! Jaun Bibeo v. Abdul Kadir Bhuyan.—I. L. R, 31 C. 
643 :—The question referred to the Full Bench in this case was 
whether when a decree has been given against one defendant 
only out of several defendants and that defendant appeals making 
the plaintiff and his co-defendants respondents the appellate court 
can alter| the decree so as to render liable another defendent 
against whom the plaintiff has preferred no appeal. The Full 
Bench do, not answer the question in its generality but decided 
that in the particular case the appellate court had the power to 
so alter i decree. The suit was one for contribution against 
several defendants and the real contest was as between the 
defendants. The plaintif was satisfied with the decree he gol 
against one defendant but if that decree was going to be disturbed 
it is obvious that he should have a decree against any othe 
deferdant ! whom the appellate court might find liable. The pro- 
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visions of the Procedure Code with regard to the powers of the 
appellate court are not sufficiently elastic and we hope that in the 
new bill powers will be conferred on the appellate court similar 
to those of the Court of Appeal in Hngland to enable it to do 
complete justice. 


Baldeo Parshad Sahu v. A. B. Miller.—I. L. R., 31 0. 667 :— 
The point in this case whether a mortgage of indigo cakes to be 
manufactured every season by a factory from the crops grown 
on the lands from the date of the mortgage to its discharge was 
valid. The contention of the appellant was that as the number 
of years for which the crops were hypothecated was not specified 
the mortgage was vague and invalid. This contention, however, 
was not accepted by the conrt. From the moment the property 
came into existence the debtor became the trustee of the property 
for the creditor. 


Sati Prasad Sen v Jogesh Ohandra Sen.—I. L, R. 81 ©. 
681:—The question in this case was whether Article 188 of the 
Limitation Act applies to the case of a person claiming through 
the auction-purchaser. The Full Bench is clearly right in holding 
that it does. 


Hayes v. Harendra Narain.—I. L. R., 31 C. 698 :—An alie-, 
nation made by a Hindu widow without necessity is not void but 
only voidable as against the reversioners. It is, therefore, open 
to the actual reversioner to ratify the transaction. Bug supposing 
the reversioner who survives the widow dies before ratification, is 
it open to him to empower his executor to ratify it? The Calcutta 
High Court holds that such a power cannot be delegated to an 
executor. We fail to see, however, any sufficient reason for this 
conclusion. Itis open to a person to waive his rights absolutely 
or conditionally and he may authorize his executors to make a 
waiver on specified conditions, 


Balkishen Sahu v. Khugnu.—l. L. R., 81 C. 722 :—Where 
an appeal is pending in the High Court against a preliminary 
decree directing an account to be taken, the High Court can stay 
proceedings in the Lower Court pending the appeal. Though 
such a power is not conferred on the appellate court by any saction 

. 
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of the Code it can be exercised by the High Court under 8. 15 
of thé High Courts Act. Would a lower Appellate Conrt have 
the same power of staying proceedings in a Court of First 
Instance? The ratio decidends of the decision of the Full Bench 
sedms, to be that an Appellate Court has an inherent jurisdiction 
to stay proceedings pending the appeal. 


Chandi Oharan Roy Ohowdhry v. Ambika Oharan Dutt.— 
BL R., 81 C. 792 :—S. 230 of the Code of Civil Procedure applies 
to that part of a mortgage decree which directs realization of the 
debt by proceedings against the person and the other property 
of the judgment-debtor. But what is the starting point for the 
commencement of the 12 years’ period in such a case? Not tho 
date of the decree because on that date the decree cannot be 
executed against the person and the other property. The Calcutta 
Judges hold that the starting point is the commencement of the 
proceedings against the persou and the other property. We think, 
however, that the true starting point is the date when the decree- 
holder’s remedy against the mortgaged properties becomes exhausted 
by sale thereof. 


Maqbulam v. Ahmad Hussain.—I. L. R., 26 A. 108 :—We are 
_ glad to find the Privy Council drawing attention to the-careless 
way in which the headings of witnesses’ depositions are prepared 
before they are put upon oath to makethe statements contained in 
them. Their Lordships say, “As regards the -description of the 
witness ip the heading of the depositicn, their Lordships agree with 
the Subordinate Judge that it is no part of the deposition proper, 
that is, no part of the evidence given by the witness on solemn 
‘affirmation. It may have been elicited by questions put by the 
Magistrate. It is just as likely thatit was filled in by asubordinate 
official and on the paper when put into the hands of the Magistrate 
for him to take down the evidence of the witness. Again it may 
have ‘been read over to the witness by the Magistrate when the 
evidence of the witness was completed, or the Magistrate may have 
contented himself with reading over the narrative embodying the 
evidence, which was all he was bound to do under the Act.” ‘These 
are weighty words, and we wish that they are borne in mind by 
all subordinate tribunals in framing tho record of depositions. 

ere is no reason why the witness should not be sworn or solemnly 
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affirmed before the identifying description is taken down and “a 
that should not form part of the deposition itself. 


Ram Narain v. Kamta Singh.—I. L. R., 26 A. 188 :—We are 
inclined to agree with Justice Burkstt’s dissent from the rulings 
that a suit for rent under a registered instrument is governed by 
Art. 116 and not by Art. 110 of the Limitation Act. We cannot 
see sufficient warrant for ignoring the express provision fixing 
three years from the time when the arrears became due for a suit 
for arrears of rent. The article makes no distinction as to whether 
the rent becomes due under an oral letting or a registered lease or 
an unregistered writing. We are aware that the weight of authority 
for the opposite view is very considerable. See Umesh Chunder 
Mundul v. Adarmont Dast!, Raniganj Coal Associateon, Limited, 
v. Judarnath Ghose?, Umarao Bibi v. Mahomed Rojabi®, Ambala- 
vana Pandaram v. Vagurant, and Vythilinga Pillai v. Thetchana- 
murit Pillai. ‘But we prefer to follow Mr. Justice Burkett and 
the plain language of Art. 110. See also Ramakrishng +. Appa’. 


Gopal Dei v. Kanno Dei—I. L. R., 26 A. 162:—We prefer 
the decision in Rama Ayyangar v. Krishna Ayyangar’, jo the view 
of the learned judges in the case under notice. The decision in 
Rendall. Blatr® is also in support of the Madras view. It has 
been held under §. 80 of Civil Procedure Code that'the permission 
of the Court may be obtained after theinstitution of the suit. We 
think it is a narrow view of 8. 589 to require the sanction always 
to precede the institution. We see nothing in the objeet of the 
section which nullifies the sanction subsequently obtained. 


Anwar Husain v. Lalmir Khan.—I. L. R., 26 A. 167 :—Does 
receipt of the produce by the mortgagee in possession extend the 
time for redemption. Such receipt of produce shall be deemed to 
be payment for the purpose of S. 20. Payment, under that section, 
of interest, or part-payment of the principal gives a new period of, 
limitation according to the nature of the original liability. The 
period of limitation is therefore renewed against the person liable 





L I. L.R., 150. 221. 5. LL R,3M77. 
2 LL. R. 19 C. 489. 6. 13 M. D. J. 485, 
3 IL L. B., 27 0,205. 7. I. L. B., 10 M. 185. 


4, L L. R., 19 M, 52. 8. 45 Ch, D, 189. 
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to pay} and thus the mortgagee has a fresh period against the mort- 
gagor.; There being no liability for the mortgagee to be satisfied 
by payment, his liability to be redeemed cannot be extended by a 
payment by the mortgagor. It follows that the right of redemption 
is not given a fresh period of limitation by receipt of the produce 
any more than it can be by any payment by the mortgagor 
himself towards the mortgage debt into the hands of the mort- 
gagee.| If successive payments by the mortgagor cannot keep 
alive the right of redemption the receipt of interest by the 
mortgages which has only the effect of a payment cannot stand on 
a better footing. 


E Mal r. G@ulabo.—I. L. R., 26 A. 173 :—Thers seems to 
be considerable force in the reasoning of the learned judges that a 
sucoessjon certificate cannot be said to have been granted or refused 
where it is conditional upon the giving of security. The language 
of 8. 9 seems also to support their view. But it seems to us 
that the substantial question in the case relates to the right of the 
party to the certificate. And where that is decided one way or the 
other, an appeal should lie under the law against the decision 
without! the parties waiting for the formal giving of security. We 
are not therefore prepared to say that the view of the Calcutta and 
the Madras Courts is unsound, 


Emperor v. Tika.—l. L. R., 26 A. 197 :—The decision in 
Queen v. Samia Koundan' seems undoubtedly open to question. 
No reasons are given by the Madras Judges in support of their 
view. If the offence of kidnapping continues even after the minor 
has left the custody of the guardian so that a person who joins the 
party Enig away may be guilty of abetment, the Allahabad Court 
would Be wrong, but having regard to the distinction between 
taking and detaining which occurs inseveral allied sections of the 
code, we prefer the view of Chief Justice Stanley and of the 
majority of the Calcutta High Court. 


Katik Ram v. Babu Lal :—I. L. R., 26 A. 205:—We are unable 
‘to follow the Allahabad Court in their endeavour to distinguish the 


Privy Council case in Ghulam Khan v. Muhammad Hasean*, 8,525 
| ese CN Ne de ances 
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speaks of the proceeding asa suit and thereforo the adjudication 
must be a decree as the Privy Council say without reference to the 
conclusion of the Court. We cannot therefore accept the distinction 
made by the Allahabad Jndges, and we are supported by a Full 
Bench of the Madras High Court in Ponnusamt Mudale v. Mandi 
Sundara Mudali}. 


| Emperor v. George Booth.—I. L. R., 26 A. 211 :—We are 
surprised at the manner in which Justices Knog and Aikman have 
thought fit to dispose of this case. ‘he prisoner was apparently 
an European and a majority out of a jury of seven acquitted him. 
The charge is stated to have been under S. 804A, and the District 
Magistrate thinking the verdict perverse made a reference to the 
High Court. The High Court considered that seven was not u 
proper number for the constitution of the jury, and therefore the 
trial was illegal. The High Court simply set aside the trial, but 
did not choose to order a retrial although they expressed their 
anxiety not to pronounce upon the merits. They l&ft it to the 
District authorities to take further action if they thought fit 
although death had been caused by arash act. Their Lordships 
recommended to the trying Judge in case the prisoner ‘should have 
the misfortune to be tried that the interest of justice did not require 
more than a nominal sentence as the prisoner had undergone 
expense and detention. These are somewhat novel doctrines and 
appear to be developed only in connection with European offenders 
charged with the killing of natives, 





SUMMARY OF RECENT CASES. 
Hankinson v. Hayter [1904], 2 Ch. 66. 
Eauecutor—Right to retatn—Debt—Money on deposit—No ready 

money. 


Where there is a debt due by the legatee or one of the next 
of kin the executor will be entitled to retain funds in respect of 
that debt although it may be barred by statute. ° 


Money on deposit in a bank withdrawable at fourteen days’ 
notice is not “ ready money.” 
® 
l. I L R., 27 M. 255. . 
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Lowes v. Governor and Company for Smelting Down Lead 
with Pit and Seal Coal [1904], 2 Ch. 196. 


Friendly Soctety—No partnership— Winding up—Jurtsdiction. 


The jurisdiction of a Court to deal with funds vested in a 
nambor of persons for their joint benefit does not depend upon the 
question whether those persons form a partnership. 


The Court has jurisdiction to wind up a friendly society whose 
funds!are regulated by a trust deed or by a body of rules if the 
interests of those to whom the funds belong cannot be carried into 
effect ' modo et forma as they have at other times determined 
amongst themselves they shall be divided. 

| 





| 
Ite 7e Dowson and JeLking’ Contract [1904], 2 Ch. 219. 
| Power of attorney-——Conslruction—-Power to sell. 


Powers of attorney must bo strictly construed according to 
their ber ms. 


Where a power of attorney authorized the agent to sell any 
real or personal property then or thereafter belonging to the 
printipel it does not authorize the agent to sell property,held by 
the principal as mortgagee in pursuance of a power contained in 
the mortgagu-deed although the agent may be authorized to 
receive and give a discharge for moneys owing to the principal by 
virtue of any security. 


f 

Attorney-General v Nutional Hospital for the Relief and 

‘Cure of the Paralysed and Epileptic [1904], 2 Ch. 252. 

Charter—-No Scheme. 

A. charter incorporating @ charity is not “a scheme legally 
established. ? 

The real essence of the charter is the foundation of the 
charity i in its “ corporate character.” 

A scheme legally established is a technical expression and 


meats a document sanctioned by some properly constituted gutho- 


rity which i is also the instrument of foundation. 
-a 
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McGruther v. Pitcher [1904], 2 Ch. 306. 
Sale of goods—Condition as to resale—Notice— Purchasers liability 
—Privaty, 
An action for breach of contract must be brought by tho 
persou from whom the consideration moved. 


A condition as to the price at which goods may be re-sold 
cannot be imposed on @ purchaser so as to make him liable in an 
action for breach of contract by the original vendor from whom 
the goods have not been directly purchased, 


Where a retail dealer purchases goods from the agent of the 
licensee with notice of a condition that the goods should not be 
sold for less than a certain price the condition cannot be enforced 
against the retail dealer. 





Brinckman v. Matley [1904], 2 Ch. 313. 
Seashore—Right of public to bathe. í 
The public have no common law right to bathe “ the sea and 
have no right to use the foreshore or to pass and repass thereon 


for such purpose. 





Jarvis v. Corporation of Birmingham [1904], 2 Ch 354, 
Chartity—Gift to charitable and benevolent instttuttons. 


A bequest of property in trust for “sach charitable and 
benevolent institutions” as the trustees shall in their Aiscretion 
determine is a good charitable gift and is not aoid for uncertainty. 


Prudential Insurance Company v. Commissioners 
of Injand Revenue [1904], 2 K. B. 658. 
Old age endowment policy—Life tnsurance—Stamp— Description 
or headtng inconclusive. 
The heading of a document is not conclusive upon the 
character of the transaction. 
There ure three requisites for a contract of insurance. 
1gtly, it must be a contract whereby for some consideration 
some benefit is secured upon the happening of some event, 


ł 
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Ondly, the event should be one which involves some amount . 
| of uncertainty. The uncertainty may be as to the 
| happening of the event or as to the time of its happening. 
Srdly, such uncertain event must be one which is prima 
facie adverse to the interest of the assured. 


Therefore, a contract to pay a sum of money if the person 
insured live up to a certain age or @ less sum of money if he 
die under that age though described or headed as “ Old Age 
Endowment with Life Insurance” is only a policy of insurance 
upon any life within the meaning of 8.91 and properly stamped 
as such ander S. V8 of the English Stamp Act, 1891. 


[S. | 91 says that “a policy of insurance” includes “every 
writing whereby any contract of insurance is inade or agreed .to 
be made} or is evidenced and the expression ‘insurance’ includes 
assurance.” —Ep ] 


Bow v. Hart [1904], 2 K. B. 698. 
Trade-mark—Property— Franchise. 

A trade-mark is not a franchise. Itis property. The right 
to the exclusjve use of a trade-mark jis a right to have property 
protected. It does not arise by any grant from the Crown bnti is 
a right conferred by statute. 








Buton v. Great Fingall Consolidated [1904], 2 K. B. 712. 
Company—Fraud of Secretary—Forged certificate—Company not 

liable—Idability of master for servant’s act, 

The infastor i is answerable only for such wrong of the servant 
or agent 128 is committed in the course of the service and for the 
master’s benefit. 


He is not, therefore, liable where the servant does an act (not 
authorized by the master) for his own private. purpuses and not 
for the master’s benefit. Where the Secretary of a Company was 
only authorized to deliver a share certificate, and under the rules 
the certificate had to be signed by the Secretary and two directors 
and he issued a certificate for his own private purposes after 
forging the names of the directors and after fraudulently affixing 
the seul of the Company the innocent person who acted upon 
that certificate could not make the Company liable in respect of 


such wortif cate, eerie 
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JOTTINGS AND CUTTINGS. 


Arrears in the High Court :—-A remark, said to have been 
made by Mr. Justice Moore sitting on the Original Side of the High 
Court that he did not know when ho would be required to sit on 
the Appellate Side, and that therefore he could not fix any particular 
day for the hearing of a suit has given rise to some discussion in 
the local daily press about’the arrears in the High Court and 
various causes have been assigned and remedies suggested. The 
writers have not shown much knowledge of the present situation or 
a right appreciation of the true remedies. Mr. Justice Moore 
himself, in theremark that he is said to have made, has not rightly 
gauged the situation on the Appellate Side. We believe that he is 
wrong in supposing, assuming that he has been correctly reported, 
that there is not work enough for a single judge on the Appellate 
Side. Recent arrangements with reference to the classes of work to 
be done by a single. judge have considerably added jo the work 
of a single judge, and we do not believe there is any difficulty in 
finding work for a single judge on the Appellate Side so as to set 
free one judge of the High Court for continuous attendance on 
the Original Side. Assuming, for the sake of argument, that there 
is not sufficient work for one judge on the Appellate Side, there 
is no reason why he should not preside over the Insolvency Court 
one day in the week or even in the Issue Court. There is absolutely 
no difficulty in arranging the sittings so as to ensure work for 
two single judges on the Original and Appellate Sides. We do 
not think that there is much talent required on the part of the 
Chief Justice to make a simple arithmetical adjustment. 


Advantage has, however, been taken of this occasion for some 
remarks on the congested condition of work on the Appellate Side. 
There is no doubt there is heavy sarreatr, and there is every 
probability of its further accumulation. There is some force in the 
observation that some judges havo too often been absent from 
their post, the necessary effect of which is to add to the already 
existing arrears. We must, however, protest against any implication 
that the absence has been due to any love of ease or pleasure on 
the part of any judge. Unavoidable illness or physical debility 
has been the sole cause of the frequent absences which have*been 
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noticed by the daily press. The only regret is that the red-tapism 
of Government rules makes no provision for exceptions being made 
so as toj enable early retirement of individual judges who have 
not qualified for pension in the ordinary way. Bat illness and 
occasional aosence apart, the malady lies deeper ; and we fear that 
those who have started the discussion have flinched from an open 
statement of the true causes of the disease. We have often plead- 
ed in these pages that the standard of appointment to the High 
Court Bench has recently fallen from that of older years. There 
seems to beno disposition on the part of the dispensers of patron- 
age to secure a better class of men for the office of High Court 
Judge, whether the selection is from the ranks of civilians or from 
those of! practising barristers. It is confessed on all hands that 
the civilian has little training for judicial work and that inferior 
material finds its way into the judicial service. Nothing has been 
done to leftect any improvement in this line, The Secretary of 
State, instead of advertising vacancies and inviting candidates, 
makes his selections of practising barristers upon recommendations 
based upon*private friendship. The whole country knows, and the 
judges themsblves must confess, that they are not of the stuff of 
which their predecessors were made. We have no desire to conceal 
the fact that cases are better heard and more fully discussed than 
they used to be in days when judges knew much more of the law. 
and facta of each case than the practitioners appearing before 
them. To add to the difficulties of the sitnation, printing has 
been introduced on such an enormous scale and has been made 
a necessary condition of securing a hearing that much time is 
necessarily occupied before æ case can be ready for hearing. 
Increase in railway communication has largely enhanced the number 
of appeals,and revisions in criminal cases. We are not alluding to 
these circumstances with a view to suggest any limitations upon 
the right of appeal in civil or criminal cases. But these are facts 
to be borne in mind in any intelligent criticism of the present 
situation. | 


The duly remedy appears to consist in greater attention being 
paid to the appointment of properly trained and qualified people to 
the High Court Bench. 

| 
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PRAOTIOAL STUDIES FOR Young LAWYERS 


An address by the Hon. Hampton L. Carson, Attorney-General 
of Pennsylvania, before the Graduates of the Dickinson College 
Law School, and one of the most practical and valuable addresses 
ever delivered to law students :— 


Mr. President, and Members of the Graduating Class of the 
Dickinson School of Law :—I consider it a privilege to have the 
opportunity of delivering a Baccalaureate address in a college 
whose sons have become so distinguished in both public and private 
life, and whose Dean has handsomely paid the debt which both 
Lord Coke and Lord Bacon have said every lawyer owes to his pro- 
fession. It is difficult to select a topic appropriate to such an 
address, and instead of a technical subject, requiring a technical 
treatment, I prefer to give you a familiar talk on lines which I 
hope will prove useful to you as young members of the profession. 


You have completed your studies after three Fears of close 
attention to legal principles, and in whatever fields you see fit. to 
employ your energies, you will quite naturally find yaurselves em- 
barrassed by the lack of practical information or knowledge of 
those details which are so essential to successful practice. T have 
thought I might serve as your friend—sincerely your friend—if I 
indicate in a very informal way some line of study which will furnish 
serious labor during those hours when you are waiting for the 
employment which sooner or later will come to the industrious and 
determined man, I have always thought that much of the time 
which hangs heavily on the hands of the young lawyer while 
waiting for clients should be used profitably by being used syste- 
matically. Your natural impulse will be to throw yourself almost 
instantly into practice, and you will chafe with a not unnatural 
impatience if early opportunity is not given to you to exert your 
talents and your learning, but remember that those hours which 
you consider wasted are, after all, but a part of your professional 
discipline. I know of no calamity which can overtake any young 
lawyer which will more seriously impede his real progress in the 
profession than getting too early into practice. You are not ready 
for it. Yuu cannot profitably or wisely advise your clients until 


$ 
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you hire had some preliminary training in the very line which in 
the absence of exporience, you are not fully fitted to follow. I 
think that the most useful schooling and the most useful kind of 
employment to which any young lawyer can address himself during 
the frst five years is to thoroughly acquaint himself with the 
Prothonotar -y’s Office, or the office of the Clerk of the Courts, or by 
whatever titie it may be known in whatever field of labor yon select. 
I donot know whether you are all Pennsylvanians, or whether you 
intend, to practice in this State, but let me assume that the majority 
of you are Pennsylvanians, and intend to practice here, und the 
same principle will apply if you select a more distant State, even 
if you go to the Pacific Coast and that is that you shall at a very 
early moment devote at least two hours of every day to self-training 
in the technical work of the offices of the Prothonotary of the Court 
of Common Pleas, and of the Clerk of the Orphan’s Court, Lord 
Coke, who was the wisest lawyer of his age, and whose wisdom was 
20 abundant that it furnishos a fand for our instruction to-day, said 
that a good Mmwyer should be a good Prothonotary. No one ought 
to be satisfied with having a clerk prepare papers, but he should 
make himself as familiar with the clerical duties of the Prothonotary’s 
' office as though he himself were the Prothonotary’s clerk. If you 
_ happen to go to one of the large cities—I ama membar of the 
Philad ilphi Bar and. naturally have the Prothonotary’s office of 
Philadelphia county in mind—If you happen to go there, you would 
find such a long line of men pressing for attention at the clerk’s 
. desk, i if in the case ofe sudden emergency, where upon your 
diligençe and your promptness depended the issue of process in the 
nature of an attachment to seize pruperty in advance of others re- 
presenting similar claims, you would find yourselves very much at 
a loss and at a great disadvantage if you were not able, asking 
the clerk for blanks, to fill out those blanks for yourselves with 
perfect, accuracy. 


Then you are to make yourselves familiar with the Appearance 
‘Docket; which is the general legal ledger of the Prothonotary, 
which, ia a book-keeping system, would bear the same relation to 
his business which a general ledger in a mercantile house does to 
` -the affairs of afirm. If you open that book you will find stated in 
' regular: order, the names of the counsel representing the plaintiff, 
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the names of the counsel representing the defendant, the court in 
which the case is brought, the term and number of the case, 
and the character of the case, whether at common law or in equity. 
You will find in that way an easy index to the proceedings in the 
case. Make an intelligent selection, taking the very best cases. 
Run your eyes down the names of counsel until they rest upon 
names familiar to you as those of leaders of the profession—men 
who thoroughly understand their business, and who are masters of 
the technique of practice. Select those. Take a sample case, say 
for instance, an action on a promissory note, or an action on a book 
account, or an action on a mortgage; pass them to one of trespass 
or pick out an action of replevin or of trover and convorsion, and 
observe how a master practises at the present time, how he in- 
stitutes his suit, how itis conducted, what papers he files, in what 
form those papers are filed, and how the other side meets the 
allegations of the plaintiff. With your own hands carefully tran- 
scribe the entries which appear upon the Appearance Docket; then 
you will have in your own office, for your own study &t your leisure 
an exact transcript of a public docket. Go then to the original 
-records as filed with the custodian of the records; there you will 
see the writ which brought the defendant into court. Observe 
exactly the nature of the return made by the Sheriff, and whether 
it is within the terms of the Act of Assembly or otherwise. Sée 
whether the defendant has appeared. Look at the precise form of 
the statement of the cause of action ; observe whether or not there 
has been a rule taken if the case is a proper one for judgment for 
want of an affidavit of defence; see whether the affidavit, if there ` 
be one, nas been filed within the proper time; copy the affidavit ; 
see whether the affidavit has been tested by placing on the motion 
list of the Court a rule for judgment ; observe whether the Court 
‘has entered such a judgment, and follow the case up to the 
Supreme Court through all the stages. ‘Thus in course of time you 
will have in your own hands aform book of your own creation 
patterned up on the most approved models and sanctioned by the 
‘ most eminent names at the Bar. Now go further ; take equity cases ; 
select a bil! for the adjustment of matters disputed between part- 
ners, or & bill for an injunction, or to enforce a trust. Abstract 
this bill for yourself, read the answer, follow it either in, ‘its 
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reference to a Master or, if itis before the Court acting as a referee 
seek for the original evidence, and observe exactly how the issue 
has been supported by evidence and what result is reached by the 


Court. | 


I have often asked young lawyers who have come to ine: “ Do’ 
you think you are fit for practice; what do you know about the 
Prothonotary’s office? You ask me whether I have a place for you 
in my own office? My first question to you is, what do you know 
about the Prothonotary’s office ?’” The candid answer is, “ I know 
nothing. ”“ What steps have you taken to inform yourself?” “None.” 
es What have you been doing with your time?” ‘Sitting im my 
office and waiting for somebedy to come.” “ Don’t you think you: 
have wasted a great deal of useful time P”? ‘‘ Perhaps I have, bat J 
really do not know what else todo.” ‘ Has it ever occurred to you 
that in ithe City Hall where the Prothonotary’s office is open, there 
is the place where a lawyer can’get his best experience ? You know 
that your‘byothers in the medical profession are eager to obtain 
places on the hospital staff, and attend clinicos ; why don’t you at- 
tend legal clinics ?” Perhaps a young man replies, “ I have been 
wandering fhrough the courts, I have listened to trials, I have heard 
lawyers of eminence speak, I have heard judges charge the. jary” 
I then! put the question: “ Well, what practical benefit have 
you derived from that ?” The answer is, in nine cases out of ten, 
f absolutely none.” “ Why?” “ Because I knew nothing about the 
cases,” | Now if those young men, before they had gone into the 
court now, had gone into Prothonotary’s office in advance, and 
had found out what case were down in the trial list, and whether 
they were of moment or not; if they had, in advance of the 
argument or trial, fitted themselves for an intelligent comprehen- 
sion of the question that was to be tried they would have 
gone j the Appearance Docket, made a copy of the docket 
entries, ascertained the exact nature of the case, observed how 
‘the præcipe was drawn, how the writ was framed, the place 
of service, what return was made, what steps were taken subse- 
quently'by the plaintif, how the defendant was forced to issue, 
how the issue was framed, how the case reached the trial list, and 
how the jury was selected. These things do not happen of them- 
sePves, it must be the result of intelligent and serious action. If, 
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after having prepared yourselves by preliminary study of this sort 
for an intelligent comprehension ot a trial, you then go into court, 
you will find that itis not the brilliancy of the argument before 
the judge or jury that claims your first or last attention. Your 
attention will be riveted upon the substance and matter of the case. 
You will have in your hands an exact copy of the plaintiff’s state- 
ment of cause of action. You will have the defendant’s plea, and 
if any notice has been given of special matters that are to be offered 
in evidence, you will be familiar with what the defence relies upon. 
You will then take your seat at the table, and you will notice very 
carefully exactly how the counsel for the plaintiff opens. My own 
experience has been that the opening speech is the most important 
one in nine cases out of ten. At the opening when the piaintiff’s 
counsel has the first word, he makes the first impression on the 
minds of the jurors, which up to that time are merely as pieces of 
blank paper If, in a concise and orderly manner, you find the 
leading counsel making an opening so clear, su precise, so exact 
and so direct that there cannot be any misapprehensiprf on the part 


-of the court or jury as to the nature of the case, you will find that 


an impression has been made in his favor. It isthe story of a 
wrong and if well told, sympathy will be enlisted at the outset. 
Ons of England’s greatest advocates, Sir James Scarlett, never 
would extrust to the junior counsel the opening of the case and 
he always made a rule to understate rather than overstate, in order 
that when the evidence came out the jury should be surprised at 


‘the strength of the evidence and the overwhelming character 


of it. Whereasif there was an exaggeration, and the evidence fell 
short, the jury and the court both would believe that it was the zeal 
of the advocate, and not the actual facts which had been presented 
to them, and they could not fail to perceive that the evidence fell 
far short of what they had been led to think. It is the most 
natural thing in the world for a young man having a client’s case 
in his hands to get up and state it with all the high coloring and 
with all the warmth that he can give to it; but that is not. the 
proper time to doit; before the evidence is in, be exceedingly 
careful that you do not state what you cannot prove, and remember 
that your proof in nine cases out of ten will fall below your expect- 
ations. Your client comes to you; he is excited, his blood is 
warm, and you ure also affected by his warmth and excitenfent, 
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and he‘itells you that A, B, and C will undoubtedly swear to the 
necessary facts; then you call A, B, and C, and yon find them 
‘somewhat languid, and indifferent to the issue,‘\not at all the 
zealous |friends you had thought they would be, or men whdse 
temperaments are so calm that you cannot force them into anything 
very emphatic ; you must drag the truth from them; you must do 
this, too, by questions that are not leading, or they will be objected 
to. Solthe most important lesson you can learn is to study a real 
master of practice, as to his manner of opening a case, and if you 
had beforehand an exact knowledge of the cause that he is to 
support/based on your previous study of the record, you then can 
observe! how he addresses himself to the jury, and watch how he 
pnts his questions, how he shapes them. 


I am quite free to admit that the active lawyer derives very 
little practical benefit from the reading of books on. jevidence ; 
they do not tell him how to put. the questions; you may read 
volume afters volume, page after pago, as to what testimony is 
. relevant and what is irrelevant, what witness is competent and 
what isinot, what happens to be within the statute and what hap- 
pens tolbe x withont, but you do not find anywhere any suggestions 
as to how to put your questions to the witness. I do not know of 
any more exhausting ordeal for an experienced counsel to undergo 
than to'have a young man in oppositien to him. I have gone out 
of court more fatigued by having a young man against me than if 
I had hag an experienced practitioner, and for the simple reason 
that a young man does not know how to put questions. He violates 
the rules unconsciously at almost every stage of the case; conse- 
quently! the older man is confronted with the difficulty of either 
being compelled to rise and object every few minutes, which is a 
positive disadvantage, because the jury will think that he is trying 
to take!advantage of the young fellow, or if he does not object, he 
must permit questions to be put which are a violation of the rules 
and which carry evidence absolutely incompetent and improper 
which will affect the verdict. Now, how are you going to acquire 
skill in: ‘putting questions, unless by watching the leaders as to the 
manner in which they shape their questions? You must avoid 
involved questions, you want something simple and straightforward, 
which çal the - attention of the witness to the fact you wish to 
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develop without suggesting to him the answer ; in other words you 
must not put yourselves on the witness stand by stating the facts 
in the question and requiring an answer of “yes” or “no.” You 
must not ask leading questions unless you wish your questions to 
be continually objected to, and the objections sustained by the 
court, and in ashort time you will be in a sea of trouble tossing 
about in a helpless and hopeless manner. Now, Ido not know 
any better way of acquiring knowledge on that point where you 
cannot attend an actual trial, than to take up, after carefully 
selecting the right sort of @ trial, the report of the trial itself, and 
in doing that you will ignore absolutely the reports of the decisions 
of the higher courts, the Supreme Court, the Court of Errors and 
Appeals, with which you have heen for three years so familiar, 
Those are not the courts which are now of primary importance to 
you. You do not find in the Supreme Court reports any state- 
ments as to how to put questions or how to meet objections, and 
yet that is the practical knowledge that you are in search of. 
You do not want to read an eloquent speech of a great advocate to 
the jury, published in misleading form, in a book where attention 
is paid solely to the rhetorical passages, and no attention is paid 
to the evidence, which constitutes the marrow of the case. You 
want a-report which is an exact photograph of the case itself from 
start to finish, which shows exactly what was said just as reported 
by the stenographer. And if you take a report of this kind and 
follow it from end to end you will learn more from it in three 
hours reading than you would in ten hours spent in any osher way. 
The kind of trials I refer to are those which were published at or 
about the time of some celebrated controversy. You will find 
them on book stalls or in libraries, and however hard to secure 
they are important. For instance I have in my own library the 
original report of the trial of Eugene Aram, whose story, you 
know, was made the basis of Bulwer’s novel. This celebrated 
scholar was tried, and convicted of murder, although the body of 
the victim had been buried in a sand pit sixteen years before and 
where the corpus delicti was discovered only by the accidental 
exposure of a bone. Now, Bulwer has told the story in most 
attractive shape; he has made it the subject of a most exquisite 
literary romance, but so far as instruction and value to the lawyer 
is concerned, if amounts to ‘nothing ;;but when you hold in your l 
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hand the exact account of that trial as printed three days after the 
verdict was rendered, and you are abie to follow not only the 
indictment, but the opening of the Attorney-General, the way in 
which he questioned the witnesses for the Crown, the opening of 
the counsel for the defendant, the way in which the rebuttal was 
conducted, and then the manner in which the counsel summed up 
the case and the judge’s charge to the jury, you then possess, 80 
to speak, an exact stenographic and phonographic report of the 
case, and you then can judge of the real value of a trial by jury. 


Let' me cite a case which took place in the House of Lords, the 
trial of 3 Peer by his Peers, the trial of the Earl of Cardigan, who 
you remember was the man who led the charge of the Light Brigade 
at the battle of Balaklava, and who rode at the head of the 
“gallant six hundred” of whom Tennyson has sung. The Earl 
was indicted for fighting a duel. He had challanged one of his 
subordinate officers, Captain Harvey Garnett Phipps Tuckett to 
meet him on Wimbledon Common. The captain having married a 
very attractive young woman, the Earl became quite attentive to 
her, and|this led to the quarrel. Tho Earl being a member of the 
House of Lords, claimed the privilege of being tried by his Peers, 
and for the first time in sixty years since the trial of Lord Lovatt, 
the House of Lords, including Lords Broughham, Lyndhurst, 
Denman, Wynford and others, met to try a noble Lord. The 
question|was whether the Harl had violated the statute which made 
duelling|a,capital offence, provided of course there was intent to 
kill. The Attorney-General of England at that time was Sir John 
Campbell, author of the lives of the Lord Chancellors, subsequently 
himself a Lord Chief Justice of England, and still later a Lord 
Chancellor, and moreover he was the, son-in-law of Sir James 
Scarlett.. The opening of the Attorney-General indicated absolute 
assurance that he was going to convict, and everything undoubtedly 
showed. that the Harl had sent the challenge. Ona hill which 
overlooked the common there stood a mill with a platform around 
the upper portion, from which point of vantage the miller and his 
son had seen the carriages containing the duelling parties approach. 
They saw the parties alight, saw the seconds advance, then stoop 
over something which evidently was a box containing pistols ; take 
out*the pistols, examine them, and then pace off the distance; then 
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they saw the principals themselves approach, and take the exact 
positions designated by the seconds, wheel and fire; one fell. The 
miller who was himself a constable, seized his long staff of office 
and immediately approached the field and made arrests He took 
‘the men up to his house, and asked them separately for their cards, ` 
One card was handed to him by the wounded man, which contained 
the name of Phipps Tuckett. The Earl had no card, but said he 
„was the Earl of Cardigan. 


The Attorney-General, confident that no answer could be made 
by the Harl to the facts of the case, after arguing on the meaning 
of the statute, contented himself by putting in evidenco the facts, 
which I have briefly detailed, and then attempted to offer in 
-evidence the card which Captain Tuckett had handed to tho millor. 
Instantly that most accomplished of English Advocates, Sir 
William Follett, objected. His objection was based on tho fact that 
tho card had been handed by Tuckett to the constable in the 
abseune of the Earl, and the Earl of course could no be bound by 
anything which took place in his absence, particularly if anything 
was written on the paper. Well, the objection was so unexpected 
that it irritated Campbell, and he attempted to argue that it was 
preposterous for his friend to object to that. He said that the Earl 
had been identified as the man on the ground, that he had been 
arrested without any attempt to escape. that be had fired in tho 
‘direction of Tuckett, that Tuckett had fallen, was wounded, and 
then a few minutes later handed a card to the constable and thero 
had been no separation of tho parties. The cause was presided 
over by Lord Denman. The Chief Justice waived the objection 
aside, saying that this was not the exact stago at which the offer 
should be introduced. Campbell went on and attempted to show 
exactly who Captain Tuckett was and what relations he maintained 
to the Harl, and then suddenly closed his case, but just before 
closing he made a second offer to the card. Follet, believing that 
there was some good reason why the Attorney General was so 
anxions to have tho card in ovidence, said “ will you kindly let me 
see that card, because may be I will not press the objection?’ The 
card was handed to hin; he looked at it and, in an instant, said 
“ I have no objection to the offer of this in evidence”? It was 
‘pecoived, with the words on it Phipps Tuckett.. The Attorney- 
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General then said “ the Crown rests.” Follett rose and impressively 
said “ the defence has no evidence to offer; I move for the dis- 
charge of the prisoner.” “ On what grounds?’ asked the astonished 
Campbell. “The indictment charges that the Earl of Cardigan drew 
ee deadly weapon and with intent to kill fired at one Harvey Garnett 
Phipps. Tuckett ; on this card which was handed by the wounded 
min are the words Phipps Tuckett; there is no proof that Harvey 
Garnett Phipps Tuckett and Phipps Tuckett are the same man ” 


Now; gentlemen, imagine a situation before the Peors of 
England in which the Attorney-General then sixty-three years of 
age and an advocate of great experiance had absolutely failed to 
secure proof that the name on the card belonged to tho man who 
was identical with the individual whose name was inserted in the 
indicimonut. A debate took place and all the great lawyers agreed 
that it would have been a simple thing for the Attorney-General to 
have identified the two names as belonging to the same man, but 
he had failed to do it. It would have been easy enough for a 
witness to have been called who knew Harvey Garnett Phipps 
Tuckett, and who could have identified him as the person at whom 
the Earl had fired. The identification would then have been 
complete, Lut there was an absolute break-down in the proof 
because of a failure to think out beforehand what exigencies might 
arise. T give this as a sample to indicate a lesson which you 
cannot Bet from a book on evidence. 





Take pther cases : you have heard a great deal about the 
fame of Lord Erskine—the peerless forensic leader of the English 
Par; you have heard of lis many exploits in his defence of Tom 
Paine, of Horne Tooke, of Stockdale, who wrote in defence of 
Warren Hastings when he was charged with mal-administration in 
India. Many were the successes of this incomparable man, but 
what one.of you has seen in any treatise or what one has any 
actual. knowledge of the real basis upon which the reputation of 
Lord Erskine rests? It isnot enough for you to pick up a volume 
of Select; Speeches and read his famous apostrophe to the Indian 
Chief. What you want to know is how did he cross-examine his 
witnesses, or whether he did cross-examine them, because, recol- 
lect cross-exumining is not what many men believe it to be, putting 
queStions in a very cross manner. It.is exactly the reverse. The 
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most skillful cross-examiners are those who handle the witness 
without the witness ever knowingit- If one flies at the throat of 
a witness he is instantly up in opposition and ready to fight, and the 
sympathy of the jurors are with the roughly treated witness. Now, 
how are you going to acquire that art ; how can you do it? You 
cannot of course reproduce the voices of the dead ; they are gone— 
but what you want to do is to find out from some source the exact 
way in which those cases wers tried, exactly what those men did, 
and if you do that, or, if in the absence of books at your command 
you study cases in the way I have indicated, by going into the 
Courts and watching the leaders, you willin time acquire knowledge 
and skill and judgment. 


Gentlemen, I wish to assure you that a case which has to be 
won by a desperate speech at the end is rarely won. A case that 
has been successfuly and intelligently presented requires very little 
talk at the end. After the judge has summed up the case and 
given it to the jury, almost invariably one can predict, the verdict 
beforehand ; of course accidents happen, but I say seriously, after 
a good many years of experience, that the karsh words hurled upon 
the heads of jurors in my judgment are very much undeserved. If 
you will take one hundred verdicts you will find that in ninety-five 
cases the verdicts were right. Of course the counsel who loses the 
case cannot always see it in that light. Always see what strength 
your opponent has on his side of the case. Study his strength, 
and by looking at the case not only from your side but also from 
your opponent’s side, you will find that you, will acquire & practical 
knowledge, which no man can take away from you. 


You want to supplement this of course by reading—careful 
reading. Now you have accustomed yourselves to take up the 
reports of cases in the court of last resort, and if you are familiar 
with the ordinary Case books, as no doubt you are, you have 
simply the opinion of the Ccurt, or perhaps a selection made from 
the opinion of the Court by tho compiler. My own criticism upon 
case books is that they do not give the student all that he ought 
to have. You have simply the result, you do not know how it was 
reached; the pleadings and the arguments of counsel are eliminated, 
and you are asked to assume a stutement of facts, which is placed 
there as a mere intellectual problem. . You have worked ont‘the 
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difficult question arising from the fact that A wrote a letter to B, 
A being in Boston and B being in the city of Philadelphia, and B 
having ‘replied by letter posted at a certain time, and because it was 
mailed the contract has been closed at the time of the posting of 
the letter. But what were the facts in connection with the matter, 
and what were the arguments of counsel in order to develop that 
result ?; Tbe case Look does not tell you, and you do not get down 
to the marrow of the controversy. What were the steps which led 
up to and were employed in that judgmcnt of the Court? Now you 
want tol reverse this process. You have been starting out by taking 
the final results of the last judgment of the court of last resort, now 
reverse. it, go the other way, instead of starting with the result 
start atithe beginning, go back, get the record in the case, see how 
the lawyers opened the case; instead of going downstairs, go up; 
follow the case step by step past this object on the bank and past 
-that object on the opposite bank, and you will find your acquain- 
tance with the scenery becomes far more familiar, more real by 
seeing it in the reverse. Then you can ascertain exactly the reason 


why thé Court reached that conclusion. This is for nightwork. 


I do not know how much attention is paid at the present day 
to Kente Commentaries, but I undertake to say that no young 
lawyer can spend his time more profitably than by studying care- 
fully the four last chapters in the first volume of Kent. Here youwil 
get suggestions which may be made a useful introduction to still 
larger wok. Study the statutes. 1 do not know how far instruc- 
tion goes in statutes, but I know that while I was in the law school 
very little attention was paid to statutes ; almost all the attention 
was.giyen to reports. But you must read statutes. You pick 
up a digest, and by going through it you will find alphabetically 
arranged an immense number of topics of whickyou never dreamed. 

„You read and you find out that the legislature has passed a statute 
~on some most important subject. Now, you can put life into that ; 
you can personify the statute just as you can personify an idea; if 
you can bo made to bebeve that the statute has a history, that it 
has lifé, force and vitality, which makes it a real thing, a rule of 
action for the government of the affairs.of men, you can make your 
minds glow with a certain interest in a statute, which will rob it of 
vitæ repellent. features, and clothe it with real life, Take a statute 
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which has become historic—the Statute of Frauds, for instance, 
Now, havent yon asked yourselves time and again why was it in 
the reign of Charles the Second that such astatute as that against 
frauds was passed ? What condition of affairs existed in society 
which made it imperative that England in such an indifferent age 
as that of ( harles IT should feel called upon to enact the Statute 
of Frands? Have you got any real information with regard to 
the meaning of purpose of that Stutute, unless you go behind it 
and ascertain the exact causes of its birth ? It must havea history ; 
it did not spring spontaneously from the brain of some lawyer 
withoat previous consideration. A statute must represent the 
demands of society, and not bhis statute aione. It is the same way 
with any one of our great statutes—that of Wills, of Mortmain, of 
Evidence, of Equity Jurisdiction. If you will turn your attention to 
the time before the passing of the statute you will find there was an 
opportunity, just as behind’ every leading case there stood an op- 
portunity, and behind that opportunity there stood a judge, and 
behind a Judge there is a long line of circumstances, ewhich, deve- 
loped at the popen time and just at the proper place, produced 
the decision. R 


Why was it that Lord Holt’s decision in Coyge vs. Bernard 
as affecting the law of common carriers, and Lord Mansfield’s 
decision in Carter vs. Boehm, in relation to msurance, came at the 
time they did? Why was it that Chief Justice Marshall’s decision 
in Cohens vs. the State of Virginia, or in Osborne vs. the Bank 
or in Gibbons vs. Ogden, or in any of those great judgments, which 
have made his name immortal, came at the time they did. Because, 
just at the proper opportunity there onme the occasion for the 
delivery of the judgment, which represente l certain developments 
of society, which made it vital and inevitable that the judgment 
should be pronounced. If Chief Justice Marshall had dropped into 
his grave at the end of fifteen years of judicial service he would 
have passed down to posterity, having given but a single judgment 
of any weight, that of Marbury v. Madison; but, as the country 
_ grew, nearly all of his great judgments were pronounced later. 
Now, when you think that an anatomist can reconstruct an entire 
animal from mere fragments of bone, so can you, if you have any 
real conception of the ovents which led to the delivery of a great 
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judgment in a great cause, reconstruct the conditions of society. 
Do not treat a law case as an abstract thing, as though it were » 
mathematical problem. Do notattempt to make a dead analaytical 
study of it, but learn that the great body of the Common Law, 
which thas life and growth, and which will continue tə grow from 
age to age, has gathered up the results of the wisdom of ages. 
You must believe that there is a spirit which runs through all the 
centuries, and which makes those judgments veritable monuments 
of wisdom for the practical government of men. 


How are you going to ascertain the measure of value you can 
place on the judgment of a Court? Yeu say thereare a multiude of 
judgments, and 3 ou do not know the important from the unimpor- 
tant ones. What book will give you information of the subject ? 
Take Foss Judicial Dictionary; there, ma single volume, you will 
find brief biographies of every judgo who has sat on the bench iu 
England. After awhile the useful feature of the book will present 
itsel! to yOug minds,and yon will be able to estimate the value of 
the opinions of different judges. You all know the value of an 
opinion by Mansfield, but are you acquainted with the value of the 
opinions of less important judges, and are you to attach the same 
weight;to their names that you would to the gratest of common 
law dges, whose opinions are so familiar to us? Just so with 
American Judges. Itis not enough for a man, by diligence among 
law registers, law magazines aud digests, of which there are so 
many, ;symply to pick out a common pleas decision, or some 
decision of the Supreme Couit of a Western or Eastern or Northern 
or Southern State, What you want to know is, what valuo are 
you to attach to that decision ; is he a great Judge, is he a learned 
judge, is he a wise jadge, is he a new judge, is he an inexperienced 
judge ?! That is what you want to know. Well, you must read 
the lives of the judges, and you will find that it takes a long time 
to make a judge, and that as ajudge grows older the man becomes 
a wiser, better judge, provided,.of course, that he retains his 
faculties.. l 


Then, too, you must pursue your reading. You want to keep 
up your, text book reading, but you do not want to overwhelm 
yourselves with text ‘book work. If you have a specific point to 
sustain ‘before thé court, remember you will always find disappoint- 
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ment in the ordinary text book. You want to beable to fall back 
upon fundamental principles; you want to be able to reason on 
general principles as to what the law is, and hence to what the law 
should be. Books like Williams on Real Property, Haynes’ 
Outlines of Equity, The Introduction to Adams’ Equity, Stephen 
on Pleading; Smith on Contracts, Anson"on Contracts, and Chitty 
on Pleading,--boobs of that stamp—are immortal. You cannot 
make yourselves too famihar with them, and I would go back with 
all zeal und ardor to Blackstone, because that of your consideration 
and attention every time you read it. Then read Maine on Ancient 
Law. 


Well, now, gentlemen, when you find that you are jaded with 
this ever accumulating load of labour, you want to feel that your 
struggles were paralleled by the experience of other men. You 
want some voice to penetrate the silence of our chamber with cheer- 
ing notes, and you turn to the life of some great lawygr, a giant in 
the profession, and jou find his experinence was precisely similar to 
yours. Lo not place any confidence in those misleading biogra- 
phies which always describe a man as getting in a very short time 
into & lucrative practice and astonishing courts and juries by the 
extent and range of his information. They are all written after the 
man has become famous, and you are not told what his experi- 
ences really were. Thomas Jefferson, according to one biographer, 
in the first three years of his practice made as much at the 
bar as aman of ten years in active practice at the present time 
makes in one of the large cities. It isa fable. Usually such 
statements are entirely groundless, baced on no evidence at all. 
Read Mr. Binney’s Eulogium, of Chief Justice Tilghman, in the 
appendix to the 16 Volume of Sergeant and Rawle. There ‘you 
have a perfect portrait of a great Judge, and can learn what Chief 
Justice Tilghman did for the jurisprudence of his State. You also 
have a statement of the difficulties which he encountered in his 
long struggle for professional success, and you also learn the exact 
nature and character of those things which ‘contributed to his 
success. Read Kennedy’s Life of William Wirt, Story’s Life and 
Letters, and the Life of Benjamin Robbins Curtis. Read Townsend’s 
Lives of Twelve Eminent Judges, or Roscoe’s Eminent Lawfers 
wonderful books you will find more and more worthy. Then go 
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further back and dwell in the cloistered ages, far back in the days 
of the Knights Templars. You walk down to the Strand in London, 
her busiest street, and there where ‘l'emple Bar spanned the narrow 
highway; you look at the very spot were the hoads of criminals 
were exposed on pikes. You turn through the grate on the right 
and in an instant the roar and bustle of great London ceases, and 
you enter that calm and impressive sanctuary which for more than 
six centuries has been dedicated to the profession of the law. You 
look at the lamb and the horse, displayed there as emblems of the 
Temples—two riders on a horse,the indication of the poverty of the 
order, and the lamb with the holy banner, the indication of the 
purity of its principles. Can there be to any one, even though not . 
a student of law, a better field for contemplation? Yes, ever from 
a ales or historic standpoint. Here is the grave of Goldsmith, 
and there on the walls and over the arches are the images of the 
great judges who for six or seven centunes have made the English 
law what if is. The lexicographer Johnson wrote his dictionary 
there, IThext are the very chambers occupied by Blackstone, 
here is whore Dickens trod the scene with Little Nell, here is where 
the very, sparrows hopped over the lawn, for whom Lamb wrote his 
plea fori their preservation. There is the very garden in which 
were plucked the roses, red and white emblems of Lancaster and 
York, in the War of the Roses. Many are the marks of this great 
profession in those halls where generation after generation of 
lawyers ‘have hurried into shadow in garment and cowl, in wing 
and robe.* 


Young men, you must realize that it is justice and the admi- 
nistration of justice that has made the law the guardian of our 
liberty. , Inspired by these traditions, appreciate the value of your 
Seppo ae and cling with a whole-souled devotion to that 
which ia pure, to that which is good, to that which is lofty, to that 
which is true, and may the blessings of God rest on yon and 
reward you for your labors.—(The Law Student's Helper). 

ee 
Hatract from a Speech Delivered ty Judge Roger A 
pryor of New York. 


Elements of a successful argument :—The duty of counsel is 
by careful researgh and discussion so to present the case, on 
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gach sido, as to enable the court to render a right decision, 
In the performance of the function great'scope is afforded for the 
display of learning and ability. The learning, however, should 
not be abused by any ostentatious prodigality of citation, but 
be seen only in the production of authority pertinent to and 
conclusive of the point. Bulk is not always weight; and the - 
attraction of a brief may ba in an inverso ratio to its length. 
And the ability exhibited should be manifest in an orderly marshal- 
ing of essential facts, m a firm grasp of the principles involved, in | 
an accurate apprehension of the conflicting analogies, and in an 
argument clear, compact, and cogent. Forensic eloquence is still a 
- power, though not of the kind formerely in vogue—florid, copious 
and declamatory ; but simple, subdued, and severely logical—pure 
roasou aglow with animation. 


Tho frst aud indispensablo requisite is to engage the attention 
of the Court; and by no means is this condition so effectually 
fulfilled as by luminous statement, elegance of dictioy, methodical 
arrangement of topics, and earnestness of address. I say elegance 
of diction, because, after all, there is a fascination and an effect in 
mere felicity of phrase; and I inculcate earnestness ‘of manner, 
because the Horatian precept “St vts me flere” is as imperative 
as ever.-(Thke Law Students Helper). 


x 


The Lawyers Lachrymal Highl. BE a lawyey, in the 
course of the argument to his jury, thenght to cry? Has he the 
tight, arguendo to give vent to “words that weep and tears that 
speak i 


The mere broaching of this proposition will maies fill the 
profession with righteous indignation, and the positive information 
that this sacred prerogative has been questioned, may perhaps 
create wide-spread alarm, since a negative answer to the question 
propounded would be fraught with consequences most disastrous 
to the untrammeled practice of the law. 


It will tend to quiet the professional alarm, and at the same 
time appease the professional wrath, to know that lawyers in 
Tennessee, at least, have a: judicial determination of the question 
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recognizing and distinctly adjudicating the inviolable lachrymal 
rights of the lawyer. 


In'a woll-considered case, which came before the court upon 
an assignment of errors to the effect that ‘counsel for the plaintif, 
in his closing argument, in the midst of a very eloquent and 
impassioned appeal to the jury, shed tears and unduly excited the 
sympathies of the jury in favor of the plaintiff and greatly 
prejudiced them against the defendant,” the Supreme Court of 
Tennessee, in an able opinion delivered by that erudite, discri- 
minating jurist, Judge Wilkes, upheld the lawyer’s constitutional 
right to, cry before a jury. 


In'delivering the opinion Judge Wilkes used this pertinent 
language: “The conduct of counsel in presenting their cases to 
juries is a matter which must be left largely to the ethics of the 
profession and the discretion of the trial Judge. Perhaps no two 
counsel, observo the same rules in presenting their cases to the 
jury. Some deal wholly in logic and argument, without embellish- 
ments of any kind. Others use rhetoric and occasional flights of 
fancy and imagination. Others employ only noise and gesticulation, 
relying: upon their oarnestness and vehemence instead of logic 
and rhetoric. Others appeal to the sympathies—it may be the 
passions and peculiarities—of the jurors. Others combine all 
these, with variations and accompaniments of different kinds. No 
cast-iron rule can or should be laid down. Teare have always been 
considered legitimate arguments before a jury, and while the 
question has never arisen out of any such behavior in this court, 
we know of no rule or jurisdiction in the court below to check 
. them. Jt would appear to be one of the natural rights of counsel, 
which no court or constitution could take away. It is certainly, 
if no more, a matter of the highest personal pnvilege. Indeed, 
if counsel has them ut command, it may be seriously questioned 
whether it is not his professional duty to shed them whenever 
proper occasion arises, and the trial Judge would not feel con- 
strained to interfere unless they were indulged in to such excess 
as to impede or delay the business of the court. This must be 
left largely to the discretion of the trial judge, who has all the 
counsel:and parties before him, and can. see their demeanor, as 
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well as the demeanor of the jury. In this case the trial ju ige was 
not asked to check the tears, and it was, we think, an eminently 
proper occasion for their use, and we cannot reverse for this.” 


- The Tennessee lawyer, supported by this most righteous deci- 
sion, therefore, may indulge freoly his lachrymal rights—(Zhe 
American Law Review). 

* 

A Fly on the Judicial Har.—Iu an Iowa law court an 
attorney was arguing with great earnestness and eloquence. In 
the midst of his argument he paused a moment, says the Green 


Bag, and said ;— 


“I see your Honor shakes his head at that statement. I 
desire to reaffirm it, although your Honor dissents-” 


“I have not intimated,” replied the judge, “how I should 
construe tho evidence or what my decision will be in the case, 
and your remark is uncalled for.” s 


“You shook your head.” 


«That may be true,” the court replied. “There was a fly on 
my ear, and I reserved the right to remove it in any manner I 
saw fit. Proceed with your argument,”’— 

x% 

Assault: When an Attempt to Kiss Does Not Con%tttute an 
Assault.—In the case of Fuller v. State (72 S. W. Rep. 184) the 
Court of Criminal Appeals of Texas decided that merely to make an 
osculatory motion toward a young lady, throwing a “kiss sign” 
at her, that is, pnckering his lips and smacking them, when there 
is a gulf between the two consisting of a table which keeps them 
three or four feet apart—“thou art so near‘and yet so far,”--is 
not an assault in point of law, but is a mere solicitation, since 
it is not accompanied with a present ability to commit a battery.— 
(The American Law Review). 

# 
+% 


Notice: Sent by Telegraph—Suficsency.—A message con 
taining a notice of the sanction ofa writ of certiorari, and of the 
e 
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time and place of hearing, signed by the plaintiff in certeorarz, or 
by another as his attorney, and sent by telegraph and properly 
delivered i in writing, i is held, in Western U. Teleg. Co. v. Bailey, 
(115 Ga. 725; 8,c,42 8. E. Rep, 89) to be a sufficient notice— (The 
American ae Review). 


+ 
* + 


Criminal Law: Rape—Sham Marriage.—Procuring a woman’s 
consent to sexual intercourse by means of a sham marriage is held, 
in (Lee v. State). 43 Tex. Crim. App. 285 to constitute rape under 
statutesl defining rape as carnal knowledge of a woman without her 
consent, obtained by force or fraud.—(The American Law Beview). 

i x% 

Landlord and Tenant :—FAILURÐ OP LANDLORD TO MAKE PRo- 
NISED REPAIRs—INJoRyY ro Memger or Tenants Fawriy.—Mere 
failure of a landlord to comply with his agreement to make repairs 
on the leased premises is held, in Thompson v. Clemens, (96 Ma. 
196; s.¢. 60 ‘L. R. A. 580); 58 Atl, Rep. 919, not to render him 
liable for personal injuries suffered by a member of the tenant’s 
family because of want of reprir.—(The American Law Review). 
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REVIEWS. 


Chatty one Contracts, 14th Edtiton, pages 805. Price 80 s. by 
Mr.. J. M. Lerr. Published by Messes. Swerr anp MAXWELL 
LIMITED, 38 Chancery Lane, London, W.C. 


A new edition of this work will be welcome to legal practi- 
tioners in view of the numerous decisions which have been passed 
on the Law of Contracts during the last 8 years. Mr. Chitty’s 
book like most other English text-books of law cannot lay claim 
to any scientific treatment of the subject. For instance, the very 
definition of a contract can hardly be regarded as satisfactory. 
A contract is said io comprise every description of agreement, 
obligation or legal tie whereby one party binds himself or becomes 
bound expressly or impliedly to another to pay a sum of money 
or to do-or omit any particular act. This definition is obviously 
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too wide and will include obligations’ arising under trusts. But 
notwithstanding the unscientific method of treatment which renders 
it unsuitable as a text-book for students, itis a useful book of 
reference to the practising lawyer. The whole subject is dealt 
with from the point of view of the practitioner. And the decisions 
on the various kinds of contracts are brought together in a convo- 
nient form. Though the various classes of contracts are the 
subjects of special treatises, it is an advantage to have all the more 
important principles collected in one handy volume. 





The Madras Municipal Manual. By Mr. M. HAMMICK, OLE, 
1.0.8. Published by Messrs. SRINIVASA VARADAOHARI AND Co. 
Esplanade, Madras. Price Rs. ð. 


This is » handbook containing the Madras District Munici 
palities Act of 1884 as amended by the Acts of 1897 and 1899 
together with the rules, notifications and orders issued by the Local 
Government and the Government of India. The decisions both 
English end Indian bearing upon the Sections of the Act are noted 
in the appropriate places and the author’s notes as to the mode 
in which the sections of the Act should be worked and the defects 
in the Act and as to thesystem of administration of Municipalities 
in Europe are valuable and interesting. It is a very useful book 
of reference to all concerned in the working of Municipalities or 
in criticising the legality of Municipal measures. 





An Epitome of Company Law. By W. H. Hasrincs KELKE. 
Published by Musszs. Swexr anp MaxwELL, Listen, 8 Chancery 
Lane, London, W. C. Price 6 s. 


Mr. Kelke has done great service to law students by adding 
this new book to his list of valuable epitomes for students. A 
student who has to study the law of Companies cannot do better 
than go through Mr. Kelke’s epitome for the purpose of obtaining 
an elementary acquaintance of the subject. The main principles 


are briefly and clearly stated and the book is written in an easy 
and decent style. 
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Mezley ‘and Whiteley’ s Law Dictionary, 2nd Edition. By L. H. | 
Wust anv H. G. Nzave Published by Mussrs. BUTTER- 
WoRTH AND Co., 12 Bell Yard, Temple Bar, London, W. C. 
Price 10 s. 6 d. 


This is a handy dictionary of law terms very suitable for 
students and practitioners. One useful feature of the new edition 
ig the explanation of Latin maxims and phrases. The explanations 
of terms are clear and simple and, under several of them, are to 
be found very short notes of law on the point. 
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Lo 
THE MADRAS LAND BNCROACHMENT BILL. 


Tux new bill which is to be introduced in the Madras 
Legislative Council for the purpose of checking the unauthorised 
occupation of lands which are the property of Government, is the 
outcome of the decision of the Madras High Court in Madathapu 
Ramayya v. Secretary of State for Indiat. As pointed ont in the 
statement of objects and reasons for the bill, the mode in which 
unauthorised encroachments upon public land were dealt with 
prior td the year 1869, was by prosecuting the trespasser for 
criminal trespass. But the High Court decided in that year that 
the cultivation of Government waste. land without permission was 
not punishable as criminal trespass. Subsequent to that decision 
Collectors wére authorised by Government to evict trespassers by 
imposing a prohibitory assessment and collecting it under the pro- 
visions of the Revenue Recovery Act. The principle upon which 
an assessment can be imposed by the Government is that the land is 
in the possession of some person who is entitled to occupy it as 
against the State and has a saleable interest init. In all cases of 
unau thorised encroachments the person in possession has ew hypothess 
no claim to possession and the only basis upon which an assessment 
can be'lawfully levied is therefore wanting. The High Court 
accordingly declared in the recent decision that the practice of 
imposing a penal assessment was illegal, The Government, therefore, 
desires . by means of the proposed legislation to take power to 
impose & penal assessment and summarily evict the trespasser from 
the lana encroached upon. Before criticising the various sec- 
tions of the proposed bill, we shall first make afew general remarks 
upon the principles of the bill. The object of the bill is said to be 
to provide means for: protecting public lands from encroachment 
and to legalize what is called the customary levy of assessment on 


. 1. LL. R., 27 M. 886. 
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such lands. The custom, however, is only one of about 35 years’ 


duration. Tt is said that there are two classes of lands which have 
to be protected against encroachments. The first class is poramboke 
or unassessed land set apart for public purposes or for the com- 
munal use of the villagers. The second class is assessed waste or 
land usailable for occupation for private persons. It is the former 
class of lands that requires special protection. Hncroachments 
upon assessed waste are admitted to be ordinarily unobjectionable, 
but the Government desires to provide means for enforcing the 
strict observance of the rales laid down for its assignment. That 
the unauthorised occupation of lands set apart tor public purposes 
should be effectively checked will be readily conceded on all - 
hands. That it is desirable to invest the Government with 
. summary powers of checking such encroachments and‘that there 
is a necessity for special legislation for this purpose may also 
be generally conceded. But we do not think it is likely to be — 
admitted that there is the same necessity for legislation for the 
purpose of summarily dealing. with encroachments upon assessed 
waste lands. In regard to such lands the Government need only 
care to get the assessment properly leviable upon the land and 
there is no urgent need for legislation. If the bill had confined 
itself only to encroachment upon what may be termed public 
lands in contradistinction to Government lands, the bill would 
be a much less contentieus measure than it is in its present 
form. It seems to us that some of the provisions in the bill are 
altogether needless for the purpose cf atiaining the end in 
view and calculated to provoke opposition. We refer to the 
declaration contained in S. 2 of the bill. This section is copied 
from 8. 37 of the Bombay Land Revenue Code (Act V of 1879). 
Apart from the soundness or the expediency of the principle of 
this section, it seems to be altogether out of place in a special 
enactment intended to deal with a special mischief and empower 
the Government to deal with it. In.a comprehensive Code, a 
general declaration like that contained in the Bombay Act may 
be appropriate in form, though we are by no means prepared 
fo subscribe to the theory underlying that enactment. Butit 
is altogether uncalled for in a bill like the present when it 
is quite possible to deal with the classes of cases in respect’ of 
+ 
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which protection is desired without embarking upon questions of 
a highly, controversial character and undertaking a solution of them 
offhand. That there is a distinction between lands set apart 
for public purposes and lands which belong to the Government 
is well ‘understood and has been recognised by the existing 
standing orders of the Revenue Board on the subject of encroach- 
ments: And that there is a distinction between lands set apart 
for communal purposes in villages and the lands available to the 
public in other places, such as roads, streets, etc., must also he 
admitted: As regards communal lands in villages they belong 
to the village community as a whole and the interest of the Govern- 
ment is .to see that these lands are kept intact for the purpose 
for which they are intended. The Government have of course the 
game duty i in regard to lands available to the public in and ngar 
towns, but such lands cannot be considered #o be the property 
of the inhabitants of the towns adjacent to them, as the communal 
land ina vijlage is the property of the villagers asa body. There 
are again latds which are undoubtedly the exclusive property 
of Government, just as much as the property of a private person. 
It is open to grave objection to mix up various descriptions of 
property, over which the Government has varying degrees of control 
and to treat them all as the property of Government. A sweeping 
declaration like that contained in S. 2 must give rise to just 
alarm and must lead to a very undesirable feeling of insecurity in 
the minds of the people as to the pretensions of Government and 
as to theirown rights. As the section stands, it is both dangerous 
and inefficacions, To illustrate our remarks, let us take the case 
of the communal land in a village, say a tank or a cattle stand. 
Does it come within the words “ property of aggregates of persons 
legally capable of holding property” or not. The correct view in 
our opinion is that a village community in India though it consists 
0 a number of fluctuating individuals, and though it is not 

incorporated under any statute is a corporate body by the common 
law of the conntry and is legally capable of holding property. 
The recent judgment of the Bombay High Court in The Secretary 
of Stateiv. Hathuth Rao Hari! has placed the matter on the true 
juristic basis. But if we are right in this view, communal lands 
being the property of aggregates of persons legally capable of 


a a ree re 
> 1. LLB. 28 B. 276, 
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holding property cannot be brought under S. 2, because they 
cannot be declared to be the property of the Government. If, on 
the other hand, it is contended thata village community is not 
an aggregate of persons legally capable of holding property 
and that communal lands are not the property of such aggre- 
gates, it would be a grave injustice and a blunder. To hold 
that all village communal lands are the property of the Govern- 
ment would be a serious interference with the undoubted rights of 
village communities and, notwithstanding the saviug clauses which 
qualify the declaration in the section, is sure to lead to encroach- 
ments by the Government on the rights of the villagers and give 
rise to hardship and discontent. The effective exercise of the 
police function of preventing or checking encorachments does 
not in any way require the arrogation by the Government of a 
claim of ownership over such lands. It would be a wiser and a 
simpler conrse to lay down that, in the case of communal lands, 
the Government shall have the power to check encroachments in 
the manner provided by the bill without seeking añn unnecessary 
foundation for it in the questionable theory of Government owner- 
ship. Take again the case of roads or matket places situate in 
a Zemindary. Are they the propurty of the Zemindar or not? 
The theory of the Courts and of the Government has been that 
the Zemindar is the proprietor of the estate and, subject to the 
rights of individuals or of the public, is the owner of all the 
waste lands at leastin the Zemindari. As regards a road, ina 
Zemindari, though the public may have a right of highway over 
them, that is, of passing and repassing over them, the free-hold of 
the soil is vested in the Zemindar, Lands available for public 
purposes situate ina Zemindari would fall within the description 
of the property of individuals, and would, therefore, be outside the 
protection of the Act. If on the other hand it is declared that 
such lands are not the property of the Zemindars, it will bea 
serious interference with the rights of ownership of Zemindars 
which have alwuys been treated more tenderly by the Govern- 
ment than the rights of ryotwary holders. Here again we think it 
is undoubtedly desirable that the Government should have the 
power of checking any encroachment upon lands used for public 
purposes. But the object should not be attained by first bring- 
ing these lands under the category of Government property. 
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Take again the case of public lands vested in a District Board or 
in a Municipality. It would certainly, be held to be property 
belonging to an aggregate of persons legally capable of holding 
property. Is it or is it not intended that the Act should apply to 
such cases? So far as municipalities are concerned they have the 
power of remoying all encroachments and District Boards have 
the power of imposing assessments in respect of unauthorized 
occupation. It might be useful. to exercise the power of 
eviction alone in the case of lands vested in District Boards und 
wrongfully encroached upon. But there is no necessity to provide 
for the levy of assessment, for the power is already given to the 
local; bodies. Ifon the ground that Municipalities and District 
Boards possess powers of dealing with encroachments property 
vested in these bodies is excluded from the scope of the bill, the 
only; kinds of property for which protection will be needed are the 
descriptions of property referred to in the statement of objects 
and reasons, and it is both practicable and desirable to deal with 
these two chasses specifically instead of putting forward sweeping 
claims of ownership to land wherever situated. Toke again 
the |case of property which the Government claims by escheat. 
We do not think it ig intended that the Act should be applied 
for the purpose of getting summary possession of escheated 
property. But we have no doubt that as 5. 2 stands, the Act 
can ‘be applied for the purpose of acquiring summary possession 
of such property. It would be open to the Government to contend 
that suc property is not the property of any individual. Take 
again the case of property which has been assigned by the Govern- 
ment on lease for a period of 99 years. Isit the property of the 
individual or the Government? It must be said to be the property 
of Government and yet we do notthink thatitis intended to 
apply the act to such properties. The mere fact that the declara- 
tion in section 2 finds a place in the Bombay Code is no reason or 
justification for its importation into a special enactment. S. 2 and 
the'words in 8. 1 “and to lands therein which are the property of 
Governnment,’” should, we think, be expunged and the qualifica- 
tions necessary to describe the classes of land desired to be pro- 
tected should be attached to the words “any land ” occurring in 8.8. 


è The next important question of principle to which we wish to 
draw attention is that the summary inquiry which the Oollector is 
| 
| 


$ 
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required to hold under 5B. 6 should precede any action under the 
Act. As the bill now stands, the inquiry is merely for the purpose 
of determining whother the obstructor is liable to punishment. 
This, we think, is both illogical and unjust. Whether any land in 
respect of which action has to be taken belongs to the Government 
or the public or to the occupant is a matter upon which the Col- 
lector must first come to a conclusion before he exercises his sum- 
mary powers. As @ rule the Collector will act [upon the infor- 
mation given by his subordinates and it will eventually be trace- 
able to the information supphed by low paid village officials who 
muy possibly be either mistaken or, have a motive for making a 
false report against an individual. It is only consistent with 
common fairness and the ordinary principles of justice that the 
Collector should hear what the occupant has to say before ho 
exercises his powers. As the bill stands, the very first intimation 
that a,person may have that he is holding land unauthorisedly 
will be the demand for payment of assessment or penglty or the 
notice to quit. We think that in every case the Uol&ctor should, 
as a first step, call upon the occupant to show cause why action 
should not be taken against him and hold a summary inquiry in 
the presence of the occupant. If, after such n summary inquiry, 
the Collector decides to take action, there will be less occasion for 
the inquiry under S. 6. As regards the penalty to be imposed 
under S. 5, it should only be levied in respect of oconpation subse- 
quent to the notice to be given by the Collector after the summary 
inquiry we have suggested. s 


Considering the fact that the exercise of the summary powers 
places the occupant at an undoubted disadvantageand the compara- 
tively less necessity there is in the case of assessed waste lands, we 
think that such summary powers should not be exercised as against 
persons who have been in possession of assessed waste land for 
a period of more than 6 years. This will be in keeping with the 
analogy suggested by S. 9 of the Specific Relief Act. Under the 
ordinary law if the Government went to court as a plaintiff, the 
onus of establishing its title would lie uponit. But by evicting 
the occupant and driving him to the civil courts as a plaintiff, it 
is possible to contend that the burden of proof is shifted from 
the Government. Ordinarily the fact that a person has beenein 
possession, even though such possossion may fall short of the 


! 
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prescriptive period, is a good title against all the world except the 
true owner. The plaintiff who complains of dispossession within 
a period of twelve years can, upon the strength of his prior posses- 
sion alone, recover the property unless the defendant can showa 
better title. But it may besaid that this principle of law is affected 
by the new bill and that the bill assumes that possession by itself 
short of the prescriptive period will not avail. If the ordinary 
rule of law in favor of possession could be applied, the mere fact 
of eviction would suffice to establish the possessory title of the 
occupant plaintiff and it would rest upon the Government to prove 
its title: Even under the ordinary rule of onus under which the 
Government would be required to establish its title to defeat the 
possesgory title of the plaintiff, the Government would by reason of 
the Act be ina position of undoubted advantage to this extent that 
when it has got a good title to the land, it can take’possession of 
the lands summarily without going toa civil court. Any further 
advantage by way of shifting the onus of proof as to title would be 
illegitimate dnd while nobody need object to the exercise of the 
summary power where the Government has a clear title,the privilege 
of a summary procedure should nob be utilised for the purposes of 
conferring a title or validating a doubtful claim, or subverting 
settled principles of jurisprudence. It should, we think, be declared 
that nothing contained in Act should affect the rules as to burden 
of proof ‘in any civil suit which may be instituted under S. 18. 


The next question that calls for attention is with regard to the 
maximum amount of penalty leviable under S. 5, when land has 
been unauthorisedly occupied and appropriated to non-agricultural 
purposes. Legislation by means of notification is always objection- 
able and:should be avoided as far as possible. While it may not 
perhaps be practicable to introduce all the necessary regulations in 
the Act itself and it may, therefore, be necessary to entrust the 
Government with the power of making rules according to local 
conditions and special needs and of altering the rules, if necessary, 
from time to time, it is necessary that the maximum limit at least 
should be defined in the Act itself. Under the present rules 
relating to encroachments, prohibitory assessment may be imposed 
without any limit whatever, and if the power to fix a maximum is 
left do be' regulated by the Government, the probability is that the 
existing rule may be reaffirmed. 
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Another question which has to be considered is whether the 
power of imprisonment for obstruction provided in S. 6 is necessary, 
and if 80, should be exercised by the very officer who has set the 
provisions of the Actin motion. Prosecution before a magistrate 
for tho obstruction is likely to be a sufficient remedy and itis not 
necessary to make any special provision for punishment. It may 
be said on the other hand that the imprisonment is intended not so 
much by way of punishment as by way of prevention of the continu- 
ance of the obstruction and for the purpose of obtaining posses- 
sion of land. Even supposing that auch a power of imprisonment 
should be conferred by the Act, it is undesirable that the same 
officer sbould be both a complainant and a judgein his own cause. 


The next point which has to be considered and which has not 
been provided for in the Act is the disposal of the money collected 
by way of penalty. In the case of encroachment upon communal 
lands, the money so collected should be applied to communal 
purposes. Jt may he paid into the village service fund maintained 
under Madras Act IV of 1893. Similar remarks apply to the 
peualty levied in respect of encroachments on lands hold by 
Local Boards or Zemindars. 


The section which gives retrospective effect to the Act is open 
to serious objection. Retrospective legislation is generally to be 
condemned, but in the present instance whatever may be urged in 
defence of the proposal to legalize prohibitory assessments collected 
before the date of the High Court decision, we think that there is 
absolutely no justification for legalizing assessments collected 
subsequent to that date. It may be said that assessments collected 
before the decision were collected bona-fide and that neither the 
Government nor the people who paid the assessment considered that 
there was anything illegal in the exaction, but no such plea can be 
advanced in favor of collections made in wilful and deliberate dig- 
regard of the law. It is much to be regretted that the Government 
should not have set before its subjects a better example of respect 
for the law than it has evinced. 


We reserve our detuiled remarks on the sections of the bill 


for a future issue. 
L] 
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NOTES OF INDIAN CASES. 

| r Sh ce 

J aipal Kunwar v. Indar Bahadur Singh. —I. L. R, 26 A. 
283 :—While refusing to set aside a declaratory decree passed by 
the Courts in India in favour of a presumptive reversioner that 
a testimentary instrament by a widow was invalid, the Judical 
Committee has reiterated the proposition laid down in previons 
cases that it will not bind the parties actually succceding on the 
widow’s death unless they are parties to the prior litigation. 


Bhup Kunwar, in the matter of the petition of—tI. L. R., 
26 A. 249 ; —The question was whether an order of a Mununsif 
under $ 3 476 ofthe Criminal Procedure Code was open to revision. 
The majority of the Court answered it in the negative. Chief 
JusticeStanley,who dolivered the leading judgment of the majority, 
has put it on the narrow ground that the power of revision undor 
S, 439 is confined to the records of proceedings before an inferior 
criminal cburt as indicated in S. 435. His Lordship could not 
npparently follow the latest ruling of the Madras High Court in 
Branholiv. King Enosror! thit an order unler S. 476, whether 
ol a civil òr criminal court, was in the nature of a complaint 
and, therefore, not open to revision, We have never had any doubt 
that the Madras decision was wrong, and that there was no justi- 
fication for that tribunal to depart from the decision of the earlier 
Full Bench in Queen-E'mpress v. ASrinivasalut, We are unable to 
accept the limited interpretation of Stanley, C. J., of B. 439 
confining” its scope to orders of criminal courts. We are in 
complete accord with the trenchant criticism of Mr. Justice Banerjee, 
the dissenting Judge. 5. 439 refers to any proceeding the record 
of which has been called for; it may be under S. 485, which is 
limited ‘to the proceedings of an inferior criminal court, but it also 
comprises any proceeding which otherwise comes to its knowledge. 
There is no warrant for limiting these latter words to proceedings 
of criminal courts. We are equally unable to accept the inter- 
pretation of Stanley, G. J., of clause (b) of S. 587 which speaks 
of proceedings taken under S. 476. It is difficult to follow the 
argument which oxcludes the order under S. 476 from the 
purview of the clause. 


°1, LL. R., 26 N. 98. © 2. I.L, R., 2l N. 124, 
| 9 i 
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Ram Baksh v. Mughlani Khanam.—lI. L. R., 26 A. 266:— 
In satisfaction of a decree for dower, immoveable property over 
Rs. 100 in value was agreed to be transferred to the judgment- 
debtor and possession was given and no conveyance was executed, 
When it was attempted to be seized as the property of the 
judgment-debtor in execution of another decree against him, the 
court held that it was no longer his property. The agreement 
to sell followed by possession is given the effect of a conveyance. 
We are unable to see what effect possession has in the matter. 
The agreement gave the right to call for a conveyance, and it 
might be inequitable in the vendor to claim the property at all 
events so long as specific performance was enforceable, and it may 
be the attaching creditor cannot stand on a better footing. The 
elaborate decision of Mr. Justice Bhashyam Avyangar, that the 
agreement creates no interest in the property has been doubted 
and the question referred to a Fnll Bench in Madras. The decision 
of the Full Bench will be awaited with interest. $ 


Barkat-un-nissa v. Fazl Haq.—I. L. R, 26 A? 272 :—This 
case raises n very important question. Can the heir of a party who 
has obtainod judgment by fraud impeach it collaterally ina 
separate proceeding asa nullity? Ordinarily the party to a fraud 
upon the court cannot set it up himself to avoid.the judgment, Nor 
can his heirs do so, Ñ, 44 of the Evidence Act does not make the 
exception. But it cannot be supposed'that the section ignores the 
well-known rule that a party cannot plead his own fraud. Where 
the fraud is practised with a view to defeat the rights of heirs, it 
seems only propor that the heirs should be ina position to impeach 
the judgment obtained to their prejudice. The difficulty is in 
defining the exact limitations of the exception stated by Chief 
Justice Stanley. In Prudham v. Phillips’, it was -aid that when 
a collusive fraud has been ona provision of law cnacted for the 
benefit of privies, it may be set up and proved by such privies. 

Chando Bibi, in the matter of the petition of,—I. L. R., 26 A. 
31} :—Where an unsuccessful claimant to attached property Las to 
establish his right to it, the Allahabad Judges say that he cannot 
ask for an injunction to restrain the sale in pursuance of the attach- 
ment. Their difficulty seems to be in the attached property being in 





1, 3 Ambler 763. 
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danger of being wrongfully sold, for the sale could not be wrong- 
ful when the claim had been disallowed by the executing court. 
We are afraid that this is argument ina circle. The case of the 
claimant i is that the sale is wrongful because the property does not 
belong to the judgment-debtor and this he is seeking to establish. If 
he succeeded in the suit the sale wonld be wrongful. Pending the 
disposal of the suit he may wellsay that it isin danger of being 


wrongfully sold. It, of course, assames that he has a prima facie 
case. ' 


Tamman Singh v. Luchrain Kunwari.—I. L. R. 26 A. 318 :— 
One of two joint decree-holders is entitled to an order absolute for 
sale notwithstanding a certificate of satisfaction oy-the other ; but 
he is only entitled to such order in respect of share due to him. This 
view has been tiken by the Madras High Court in several cases of 
money decrees. A mortgage decree is no exception to the rule. 


Karupai Nachiar v. Sankaranarayanan Chetty.—lL. L. R., 27 
M. 800 :—Tife decision of the Privy Council in the Jagampet case 
has given rise to difficulties which do not seem to be capable of easy 
solution. ‘heir Lordships’ view‘ that the daughters sons who are 
undivided at the date of the succession opening take the maternal 
grandfather’ s property as co-heirs with the rights of survivorship 
has come indeed as a surprise to those that were familiar with the 
then received notions of Hindu Law. We are far from saying 
that the pronouncement by the Jadicial Committee isagainst the 
true vie% of Hindu Law ag understood by commentators like 
Vijnanoswara. Indeed it appears to us that a great deal may be 
said in support of the view of the Privy Council though we are 
not in accord wiih much of the reasoning that found favour with 
their Lordships. But whatever muy be the true view there is no 
doubt that every lawyer with any pretensions toa knowledge of 
the Hind Law unquestioningly accepted the view that no rights 
of survivorship could accrue in respect of property other than 
paternal. The problem now is what aro the limits of the rule 
enunciated by the Privy Council ? 
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SUMMARY OF RECENT CASES. 


rere 


Lodder v. Slowley (1904), A. C. 442. 





ae 


Contract for executson of works— Right of re-entry by employer on 
defauli—Default brought about by employer—Resctssion— 
Quantum meruit, 


A party to a contract for oxecution of works cannot justify 
the exercise of a power of re-entry and seizure of the works in 
progress on account of an alleged default when such default has 
been brought about by the acts or default of the perty himself 
or his agent. 

In such a case the other party who has oxecuted the works 
has the right to ‘treat the contract as at an cnd and suo for 
work and labour done instead of suing for damages for breach 
of contract. 


Mercer v. Liverpool &., Railway [1904], A. U. 461. 





Compensation under Lands Clauses Consolidation acie- Notice- to 
treat—Land injuriously offected—Subseyuent interest ereated 
by owner. 

It is not competent to un owner of land who has received 
notice to treat to deal with any of his land either taken or injuri- 
ously affected by the company so as to increase the burdens of the 
compauy as regarls the compensation to be wade iu respect of 
sach land or any of it under the Lands Clauses Consolidation Act 
1845 (Ch. 18) Ss. 18, 68. 





Reynolds v. Ashby & Son [1904], A. C. 466, 


Pietures—dMorigage by owner of factory—-Morigayor buying machines 
under hire-purchase system—Machines affiecd to land— Default 
ia payment of price—Raght of vendor ax aguinst mortgagor, 


As between mortgagor and mortgagee machines fixed to land 
mortgaged would pass to the mortgagee as;part of the land although 
the machines &c., wore purchased by the mortgagor on the hire- 
purchase syston ant tha morsraroe bad uot paid the price. 


| 
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By an express or implied contract between the parties io a 
hire-purchase transaction, machinery for the purpose of working in 
a factory, may be protected so thet an unpaid vendor who has lent 
on tho hire system machinery to a® person who wanted to use it in 
his mill may make it safe from being absorbed either by creditor 
or landlord. 
| 
Per Lord Lindley :—The title to chattels may be lost by being 
affixed to real property by a person who isnot tho owner of the 


/ 


chattels. ! 


A person selling chattels under the hire-purchase system for 
the-purpose of being affixed to land for the purposes of a factory 
impliedly. authorizes the hirer to couvert the chattels into fixtures 
although.le may have’a right to enter and retake them if the 
vendoe does not pay for them ; but this right to enter and retake 
the chattels coases to be cxorciseable after the chattels are fixed 
and a mortgagee of the land to which thoy are fixtures takes 
possession before entry by the unpaid vendor. 





simpson v. Attorney-General [1904], A, C. 476, 


Hi yhwcay—Publie naviguble river—Adjowniny owner constructing 
locks — ruperty ws locks— Dedicattons Immemortal—Further 


presumptton, 


Locks made by an owner of lands adjoining a river in cuts 
made upon bis land for the purpose of making the river navigablo 
belongs to the owner, a private individual, although it may bo 
“affected” in the hands of such private owner “with a public 


interest,’ : 


Per Lord Maenaghten :—‘ A court will go almost any length to 
support alright openly asserted, long continued and never before 
contested; if it cau find any legal origin for such a right. 


But the converse does not hold good in the case of a burthen, 
however long it may have been borne. Sicel v. Houghton (1788) 1H. 
Bl 60 referred io. Itis clear law that a dedication must be made 
with intention to dedicate and that the mere acting so as to lead 
persons into the supposition that a way is dedicated to the public 
doesnot of itself amount to dedication, 

s 


r 
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A charter by the king granting an exclusive right of naviga- 
tion in a public navigable river is void both nnder the common law 
und the statute of monopolies (21 Jac. 1 ch., 8). 


The King as the champion and guardian of public rights can- 


not sell them in the gross to a private individual for consideration. 
William v. Wilcox (1888) 8 A EPT (338) referred to. 





Free Church of Scotland v. Overtonn [1904], A. C. 515. 


Prugt—Breach of truel—Fundamental doctrines of Church—Schism 


Where the complaint is that funds contributed and set apart 
for one purpose have been diverted to another anda different pur- 
pose the inquiry that must be gone iuto is what was the origina] 
trust. Where the instrument of foundation did not provide for a 
schism those who adhered to the opinions und principles in which 
the congregation had originally united will be entitled to the 
benefits of the trust oven though they should form a minority ; 
when a question arises as to the original opinions wnd principles, 
the same has to be ascertained on onquiry by the court. 


A court has simply to ascertain the original purposo of the 
trust and has nothing to do with the soundness or unsoundness of 


a particular doctrine. 
l 


Per Lord Halsbury, L. © :—The identity of a religious commu- 
nity described asa church must consist in the unity of its 
doctrinos. < 


Among all Christian churches the esseutial idea of & creed or 
confession of faith is the public acknowledgment of particular views 
as the bond of union which binds them together as one Christian 
community. 


Per Lord Davey :-—A court of justice has no test by which to 
pronounce that a ténet forming part of the body of doctrine pro- 
fessed by a religious association is not vital, essential or funda- 
mental unloss the parties have themselves declared it not to be so. 


The bond of union may contain within itself a power in some 
recognised body to control, alter, or modify the tenetsand prin- 
ciples at one time professed by the Association. ° 
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| Bow v. Hart [1904], 2 K. B. 693. 
| Constructions of statutes—Acts in pari materia, 


Acts in pari materia may be referred to in the construction of 
a sbatate. 





Westminister Corporation +. Johnson [1904], 2 K. B. 787. 


Public Health Acto—“ Vesting,” meaning of—Property as distin- 
guished from easement, 

Althongh the term “vest” in the Public Health Acts has a 
limited ‘meaning so that according to the decisions only such 
property, “as is necessary for the control, protection and main- 
tenance jof the street us a highway for public use” vests in the 
“urban authority,” the latter has the “actual property” aud nor 
a mere * easement.’ 





In're William Watson & Co., Exparte Atkin Brothers 
| [1904], 2 K. B. 758. 
Rep uted ownership—Bankr uptcy Act 8.44—Consent of true owner. 

The doctrine of “reputed ownership” implies that the trus 
owner must „have unconscientiously permitted the goods to remain 
in the order and disposition of the bankrupt. 

In order that goods may be said to be in the order and 
disposition of the bankrupt as reputed owner within the meaning 
of S. 44 of the Bankruptcy Act (46 and 47 Vict. C. 52) the truo 
owner of the goods must have consented to a state of things 
from which he must have known, if he had considered the matter, 
thar the inference of ownership by bankrupt must arise. 

It is not necessary that the true owner should have intended 
that false credit should be obtained by the bankrupts apparent 
possession of the goods, 

In determining the question as to the consent of the true 
owner, regard must be had 10 the irue relaticn of the parties, 

l 





Embericos v. Anglo-Austrian Bank [1904], 2 K. B. 870. 


Conflict if Laws—Avsignment of moveable—Valid according to lex 
situx—Indorsement of stolen cheque by thief. 


An aain of a moveable which can be touched (goods) 
givipg a 'good title thereto according to the law of the country 


l e 
i 
1 
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where the movable is situate at the time of the assignment (lex 
sttus) or the transfer is valid. This rule applies to both ordinary 
chattels and to negotiable securities. 


Whero a cheque was stolen by a thief and fraudulently 
indorsed by the latter to the defendants who took it in good 
faith for value and presented to a bank at Vienna the latter 
acquired a good title to the cheque according to the Austriin 
Law as being bona fide holders for value and wero not liable for 
conversion in an English Court. 


ii A 


London Oounty Council v. Illuminated Advertisements Company 
[1904], 2 K. B. 886. 


Construction of statutes — Words of section. 


} 


Per Lord Alverstone, C. J:—~The words used in a section must 
be primarily construed with regard to the purview of that section, 
Jt is, howevor, legitimate to consider whether a particolar thing 
is dealt with in one part of the Act or in another and to that 
extent it is material to consider other sections in this statute. 


Porter v. Moore [1904] 2 Ch. 867. 


Eestoppel—Representation induced by concea lment— Misrepresenta- 


tion. 


No representations can be relied on as estoppel if they havo 
been induced by the concealment of any material fact on the part 
of those who seek to nso them as such. 


If the person to whom representations are made knows some- 
thing which, if revealed, would have been calculated to influence 
the other to hesitate or seek for further information before speak- 
ing positively, and that something has been withheld, such repre- 
sentations ought not to be treated as creating an estoppel, 
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Where mortgagees obtained from a trustee a memorandum 
to the effect that he had no notice of any prior charge without 
informing the trustee that the particular form was under the 
consideration of the trustee’s solicitors or was not approved of 
by them and it was afterwards discovered that the trustee had 
received and forgotten a notice of a prior charge, 

Held, that the trustee was not estopped. 





Harris v. Boots [1904], 2 Ch. 876, 


Lessor ‘and lessee—Assignment of lease—Covenant to perform and 
observe original covenants—Right of assignee to énforce nega- 
tive covenanis—Indemnity—Injunction. 


The object of a covenant to observe and perform the conditions 
of the original lease entered into on the assignment of the lease 
is to indempify and protect the original lessee against breaches 
of covenant contained in the lease. Such a covenant is not a nega- 
tive covenant a breach of which will entitle the party aggrieved 
to obtain an injunction. 





Bishop Auckland Industrial Co-operative Society, 
Limited, v. Butterknowle Colliery Oo., Limited, 
[1902], 2 Ch. 419. 


Surface: Owner—Right to support—Permstsston to sink pits not 
affecting right—Construction of contract. 


The surface owner has by the common law a right to have 
the surface supported by the adjacent lands. 


This common law right is not got rid of by the mere fact that 
the surface owner gives a right to another to sink pits and to work 
minerals, 

Tt ig not reasonable to suppose that the surface owner intends 
to give up his right without adequate consideration. In construing 
a contract intended to determine the relative rights of the surface 

° 3 
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owner and the owner of the subjacent land it is fitting to take 
into consideration not only the words of the contract but the 
nature of the right which it is alleged that the surface owner 
intended to surrender. 


In construing a contract the whole contract must be looked 
into and if there are some words or provisions which favor the 
intention to displace the surface owner’s right to support of the 
surface and other words or provisions which go against the 
displacement, the Court ought not to find the intention of the 
parties to be that the surfaco owner is to surrender the right of 
support unless such intention is made plain notwithstanding the 
words or provisions to be found in the contract going to negative 
this intention. 





Mercer v. Deane [1904], 2 Ch. 534. 
Custom, requistites of —Unreasonableness, tets of. 


A custom mast be certain, reasonable in itself, commencing 
from time immemorial, and continued without interruption. 


A custom is not unreasonable because it is prejudicial to the 
interests of a private individual if it is for the benefit of the 
commonwealth because such benefit renders its lawful commence- 
ment reasonably probable 


A custom is not uncertain because it is not invariable in every 


part. 


4 


If it is shewn that a custom cannot have existed in the time 
of Richard J, such a custom huss not the requisite of antiquity 
essential to its validity and is, therefore, not enforceable. 


The party asserting that a custom did not exist in the time 
of Richard I, must prove his case. 


t 
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| JOTTINGS AND CUTTINGS. 
| ee ee oe 

Lord Hobhouse :—We have read with deep regret of the death 
of Lord. Hobhouse who was for many years a distinguished Judge 
of Her late Majesty’s Judicial Committee of the Privy Council at 
the ripe old age of 85. Three years ago he resigned his seat on 
that body, and we felt at the time that it was a distinct loss to the 
strength of that tribunal. The years that have elapsed since his 
resignation have only deepened that conviction. He was born 
in 1819 and became a member of the Chancery Bar after a bright 
college career. He rapidly rose to distinction, but was obliged to 
abandon his practice consequent on ill-health. He succeeded Sir 
Fitz James Stephen as Law Member of the Viceregal Council and 
on the termination of the usual period during which he added 
many useful enactments to the Indian Statute book. He was 
appointed one of the unpaid members of the Judicial Committee 
under 8 & 4 William IV.Ch. 41. In 1877 he was created a Knight 
Commander of the Star of India and was raised to the Peerage in 
1885. His career as a Judge of the Privy Council has been 
marked by à series of Judicial pronouncements of great value. 
His knowledge of India added a richness and variety to his judicial © 
learning. He listened to the arguments with great courtesy and 
consideration to the professional men engaged and pronounced hig 
judgments with great care and insight. But he was not a mere 
lawyer. ' He had a generous heart and his sympathies with the 
‘wants and aspirations of the Indian people were wide. He wasa 
friend of all Indians. who visited England ou political and other 
missions of reform. The death of such a man is a distinct loss to 
this country. 

| xx 

Asiignument of future wages—An assignment of wages to be 
earned in the future under an existing contract is held, in Mallin 
v. Wenham (II.) 65 L. R. A. 602, to be valid, and the fact that 
the term of employment is not of definite duration is held to be 
immaterial, 

A statute prohibiting the assignment. of future wages by 
employees is held, in International Text-Book Co. v, Weissinger 
Ind} 65 L. R. 599, not to be void as an unreasonable restraint 
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upon the liberty of the citizen, or as a him of his property 
without due process of law. 
x % 

Damages for mental sufferring—Non-delivery of Telegram— 
The right to recover damages for mental suffering for failure to 
deliver telegram, although not accompanied by physical suffering 
or injury, is sustained in Barnes v. Western U. Teleg. Co. (Nov.) 
65 L. R. A. 666. 


* 
* + 


Necessaries supplied to wtfe—Obligation to wife—The obli- 
gation of a man to pay for necessaries furnished to his wife, with 
whom he is living, upon the theory of implied agency on her part, 
is denied in Wanamaker v, Weaver (N. Y.) 65 L. R. A. 529, where 
she was amply supplied with articles of the same character as 
those purchased, or was furnished with ready money with which 
to pay cash for them. A note to this case reviews the other autho- 
rities on the liability of a husband for necessaries fdfrnished to 
his ‘wife while living with him. ` 

+ * 

Murder— Recovery by neat of kin on policy upon murdered 
life—The recovery by the next of kin on a policy upon the life of 
one murdered by the beneficiary named in the policy is Supreme 
Lodge K.& L. of H. v. Menkhausen (ILI.) 65 L. R. oan not 
to be fordidden by publio policy. 


+% 


Absent Patients—Pretending to heal—Fraud~The business 
of pretending to heal absent patients by supernatural powers 
without medicine or surgery is held, in Weltmer v. Bishop (Mo.) 
65 L. R. A. 584, to be frandulent, and not protected by the law 
against libel, althongh many persons claimed to have been bene- 
fited by the treatment, 


Contract on Sundays—The right to declare a -contract ade 
on Sunday void because opposed to public policy is denied, in 
Rodman v. Robinson (N. 0), 65 L. R. A. 682. 


- > 4 
+ # ° 
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How a young Lawyer should read Law.—An Address io the 
Students of the Brooklyn Law School by Judge Edward B. Thomas 
of the United States, District Court. 


“L want to talk to each one of you, heart to heart. I want to 
say something to your most inner selves, something that will remain 
with you every day that the sun rises before your eyes. Such is 
my presumption. [am not here to ask you to seek for glittering 
honors, or to be objects of wonder to your generation. My message 
relates to something very simple and useful. 1 merely wish to ask 
you, to ask each of you, to be a master workman in the profession. 
How shall you achieve it? All the means cannot be discussed in a 
half hour ; but let me speak of a way potential. The master work- 
man must know his art ard how to use it. I want chiefly to talk 
to yon about one way of getting it, although using is getting. 

f 


a] am going to be practical. Pick out ten law works. ‘She 
number is a matter of judgment. I long considered whether I 
should say ten, fifteen or twenty ; on the whole I say ten. Pick ten 
and know them as you know your very soul. Live with them as 
you do with your most secret thought ; meditate upon them as you 
do upon your destiny. Only teu out of ten thousand. Ten books 
embodying the law in its several features;ten friends that shall stand 
spunsors for yeur knowledge; ten knights that shall carry your 
banner and fight your battles; ten seers that shall whisper wisdom 
atb every gtep of your pilgrimage ; ten inspirations to thought noble 
_and useful; in short, ten comrades of bivouac and battle. If the 
attack be there, or there, or there, wherever it may be, they will en- 
circle:and defend you. 


q will not select the books. Your inclination and the nature 
of your practice must necessarily influence your choice; only I say 
this, have some books that will first of all give you broad sweeps of 
vision, a large survey of jurisprudence. Do not stop atthe foothills, 
encompass the far-away ranges of thought, Anchor at the very 
foundation of your learning the widespread, underlying, essential 
principles, and let these principles vitalize.your thought, your 
conclusions and your actions. ` 
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“How is the knowledge to be gained? That is the very heart 
of the subject. Let us figure. Suppose that a book has eight 
hundred pages. Read ten pages each day and you will have read 
it in eighty days. Only ten pages each day! That is enough for 
the average man whe wants to grapple and hold eternally his pos- 
sessions: You know that this is to be your treasure library. 
Therefore read it with the care with which you would count gems. 
Never skip a line that you do not understand; wrestle, subjugate, 
Never leave a word or term vaguely understood. Own a legal 
dictionary, and use it. Search out euch reference and relate it to 
the text, and lock your final acquisition away in your brain, yours, 
yours for ever. Know these pages so that you could summon them, 
if the subject sprang upon you out of ambush, for there will be 
ambushes. Meditate upon them so that they will become battle- 
ments in the midst of a cannonade, for there will be cannonades, 
Know them so familiarly that you can fire them like magazine guns 
at a judge or antagonist, for at times you will have to bring down 
both the judge and your adversary. 


“You will not always be conscious that you remember every- 
thing read, but some time when you are in thonght or discussion 
that most needed will come like the slave of the lamp and say 
‘Master, 1 am present.’ The people of the brain, once cordially 
welcomed, hospitably lodged, and occasionally entertained, are loyal 
vassals, and know their lord paramount. In moments of peril, when 
the decision hangs in the balance. and when wisest action must be 
taken, they will come trooping to aid and rescue: 


“The greatest thing in the world is justified self respect. W hat 
does a lawyer think of himself, with a comprehension no larger than 
the back area of a city lot; a lawyer, whose legal attainments are 
limited to an imperfect acquaintance with blanks for pleadings, 
orders of arrest, attachment, replevin, perchance a work on practice 
of the bankruptcy law and that epitome of legal sunshine and 
ecstasy, the New York Code of Civil Procedure. 


“Some think the road to accurate learning too difficult. Do 
not believe it. There is nothing too difficult, except for the man 
who shudders on the brink. Things gained are simple. There are 
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but two things to fear—ignorance and dishonor. Now I am going to 
tell you in profound confidence the secret for getting logal learning. 
Tackle one sentence at a time, strive with it, capture it ; hold it in 
perpetual servitude., 


“As for the tongue, shut that upin a dungeon with triple bolts 
and lock it in with duplex, double-acting, compound padlocks. Say 
nothing in preference to something useless. This will enable you 
to.be wise as the moment requires. Join sure knowledge to tact. 
Knowledge that is your own; knowledge thst is accurate and full ; 
knowledge that rests on a solid foundation ; knowledge that is sys- 
tematized ; knowledge that you can handle as the engraver handles 
his tools, as the painter uses his brush, as the master workman em- 
ploys ‘his art. 


«As Isee you inall the gladness ofyour graduation,in the beauty 
of these surroundings and in your serenity of countenance, I cannot 
but think, how at times you will be battered as you go through the 
fight.. For itis a fight, glorious aud inspiring. But fortune will 
be only fashioning your nature in finer form. You know the saying, 
‘Fortune, slike a swordsman, scorns to encounter a fearful man. 
When at times you fcel that you have been too severely bruised in 
the affray or worsted, may be, do not go home and say, ‘Tama 
failure, I was never intended for a lawyer.’ Bedogged! Fight to 
the finish! Neversaydie! Never lower the pennant a singleinch! 
Make triamph spring from catastrophe, vigor from defeat, achieve- 
ment frofa repulse! If defeat comes, study carefully the campaign. 
Discover where your weakness was, if anywhere ; put on court 
plasters of study aad splints of meditation, bandages of resolution 
for a stronger fight the next time ; sharpen your quivers and when 
you go into another fight use more self-possession, more generalship 
and surer, keener perception and transfix your antagonist, not 
turbulently, but with calm exactness. Be an artist in your de- 
-vastations, To use the words of Huxley, let your intellect become 
a ‘clear, cold logic engine, with all its parts of equal strength and 
in smooth working order ; ready like a steam engine to be turned 
to any kind of work, and spin the gossamers as well as forge the 
anchors of the mind.’ 
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“Gentlemen—I have been urging you by systematic and 
gradual study to make ready and keep ready for the duties of your 
profession. A plain and devoted professional life, for that I plead, 
Do not put honors first. They should be last and preparation first. 
The leaders of the bar of New York are known by no title other 
than ‘Mr.’ Intellectual nobility is beyond the aid of preferment.”— 
(The Law Students’ Helper). 


Recollections of Law and Lawyers.—-May I call your attention 
to Erskine, the midshipman? In youth he went first in tothe navy, 
then to the army, but found neither exactly to his taste. He 
wandered into a court one day and Lord Mansfield invited him te 
the bench. He listened to the great pleaders and said to himself, 
“I can do this.” He quitted the army for the law His first case 
was a fortunate accident. He was the junior of five counsel in a 
libel suit, and when his turn came, his natural eloqnence carried 
the court with him. It was said that he received thirty retainers 
that day. He became the first forensic orator of England, and was 
finally made lord chancellor. Itis said of him, that on one occasion 
he nearly defied the court. Asked why he dared take such hold 
steps, he replied, “I seemed to feel my little children tugging-at 
my garments and calling for bread,” l 


Erskine had courage and fiery eloquence which carried andience 
and jury to his side. 


Lord Mansfield lived through the period of our revolation. 
He was a Scotchman, who became Lord Ohief Justice. When a boy a 
great lady saw him writing, and asked what his theme was 
“ What is that to you?” he replied. “How can you be so rade pe 
said the lady. But he still replied. “ Quid ad te pertinet?” 
“What is that to you ?” for this was his theme. 


Mansfield is remembered as the founder of English mercantile 
law. Upon the subjects of freights, marine insurance, the bargain, 
and sale of goods, and bills of exchange and promissory notes, he 
is perhaps the greatest authority of modern times. He found the 
law of England in chaos and left it almost in the form of a Code. 
He was famous for breaking away from precedent and deciding up- 
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on principle. A master brought a slave from Jamaica to England, 
and the man claimed his freedom and Mansfield said: “The air of 
England has long been too pure for a slave and every man is free 
who breathes it.” A man was brought before him charged with 
stealing some trinket worth forty shillings. If worth that sum the 
offence was capital. Without hesitation Mansfield told the jury to 
find the article worth less than forty shillings, and the prisoner es- 
caped, A sailor testified, “ At that time-I was standing abaft the 
binnecle.” ‘Where is that ?’ said Mansfield, and the half 
intoxicated sailor exclaimed: “A pretty fellow he is to be judge 
when. he does not know where the binnacle is.” Lord Mansfied 
blandly replied ; ‘You have shown me what ‘half seas over’ means, 
and you may now explain the binnacle,” Mansfield was the bold 
and progressive lawyer of the eighteenth century, and his fame is 
secure for all centuries. 


Daring much of the same period with Mansfield, lived Thurlow, 
Lord .Chancellor, famous indeed for hostility to America, a great 
lawyer and judge, but whose language on the bench was more 
emphatic than polite. He was a wide student of law, a good 
classical scholar, and Fox said of him that he looked wiser than 
any man ever was. T'hurlow’s remarks were anything bat com- 
plimentary. A gentleman of great physical proportions called upon 
him to exhibit a memorial to the House of Lords. “Yon may be fit 
sir,’ said Thurlow, “to draw a broadwheeled wagon, but you are 
wholly unfit to draw a memorial?’ Certain Presbyterians called 
upon ‘him, asking for the repeal of laws which prevented them from 
holding office, Thurlow said, “I will be perfectly frank with you. 
I am for the Established church, not that I like it a bit better than 
any ‘other church, but because it is established. Now when you 
get your religion established, I will be for that too.” A Scotch 
lawyer was arguing an appeal before the House of Lords. “My lords, 
I will now enter on my seventh point.” “Indeed you don’t,” said 
Thurlow, “this honse is adjourned till Monday next,” and away he 
went. He had a chateau which was not occupied. One day he 
came out of the Queew’s drawing room and a lady said to him: 
“When are you going into your new house ?” “Madame,” he 
replied, “the Queen just asked that impudent question. I would 
not tell her and therefore I will not tell you.” He was once asked 

| 4 
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to render an opinion to the prince. “ Tell him,” said Thurlow. “I 
shall not send it.” Butthe messsonger said: “I cannot tuke that 
message to his Royal Highness.” “ Then,” said Thurlow, “tell him 
if he can point out a single instance where he has followed my advice, 
I will give him an opinion on this matter.” 


The Prince once invited him to dine but he did not like the 
boon companions of royalty. ‘You really must name a day,” said 
the prince. “Very well.” said Thurlow, looking over the party. “If 
I natue a day it must be when your royal highness keeps better com- 
pany.” One of the bishops urged him to give a living to a poor 
parson witha large family. The bishop said: “It would make 
him so happy to know that he is to have bread for his children.” 
Thurlow replied: “Confound him. The poor parson with his 
starving children is happier than I am after all.” It was said of 
this great Chancellor: “His voice is harsh, his manner uncouth.” 
Lord Camden listened to him in debate, and said: “There, now, 
I could not do that. He is supporting what he does uot believe a 
word of.” But another acute observer says: “Few have combined 
more talent with decision than Lord Thurlow. N ature seems to 
have given him a head of crystal and nerves of brass.” 


One of the most remarkable lawyers of modern times was Henry 
Brougham. He died in 1868 at the age of ninety years. He had 
lived in the reigns of George III., George 1V., William IV., and 
Victoria. He was a man of letters and science, orator, statesman 
and Lord High Chancellor of England. “There go,” said one of his 
admirers, ‘Solon Lycurgus, Demosthenes, Archimedes, Sir Isaac 
Newton, Lord Chesterfield and many others in one post chaise.” 
Brougham was taunted with his indiscretions in decrying the 
Americans and one commentator says of him, writing in 1854: 
“Wonderful to think that Brougham, still in the full possession of 
his bodily and mental vigor, and eloquence, survives to see the 
United States with the greatest commercial navy of any nation in 
the world, the conquerors of Mexico, and with ships of war on 
every sea.” In his great speech against war, made in 1812, hesaid: 
“Jealousy of Americal I should as soon think of being jealous of 
the tradesmen who supply me with necessaries, or the clients who 
entrust their suits to my patronage. Jeslousy of America, whose 
armies are still at the plough, or making (since your policy has so 
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willed.it) awkward attempts at the loom— whose assembled navies 
could not lay siege to an English sloop of war.” Yet hear what he 
said to Liverpool merchants when war actully came : 


“Brace your nerves, I bid you all be prepared for what touches 
you all equally, We are by this day’s intelligence at war with 
America in good earnest—our government has this day issned 
letters of marque and reprisal against the United States. God help 
us. God of his infinite compassion take pity ou us, God help 
and protect this poor towa and this whole trading country”. 


Lord Campbell, the famous author of the “ Lives of the Lord 
Chancellors,” gives great credit to his wit, much of it uttered at 
Cambell’s expense, of which the following is a specimen : ‘ Here 
comes Jack Campbell. Heis writing up the lives of the Lord 
Chancellors. Who knows but he will write us up next; but to be 
perpetuated in the writings of Campbell would add new terrors to 
death.” 


In another place he says: “ Don’t mind what Jack Campbell 
says. He has a prescriptive privelege to tell lies of all Chancellors 
dead or living.” 


Speaking of Lord Gifford, he said: “ I never saw a man raised 
to eminence ina manner so extraordinary. The man so raised 
certainly owes a great deal to the architect of his fortunes, being in 
no respect that architect himself, he has been lifted to his present 
eminence wpon the credit of possessing abilities which he never 
exhibited—he has got everything on trick. I have not spoken to an 
individual in the profession who does not consider this noble lord’s 
rise the most extraordinary flight upwards of anything, except a 
balloon, that has ever been witnessed.” 


With us, oratory has gone out. Daniel Webster in his great 
speech upon the President’s protest had occasion to desoribe the 
greatness of England. He speaks of her as “ A power which has 
dotted over the face of the globe with her possessions and military 
posts, whose morning drum beat, following the sun und keeping 
company with the hours, circles the earth with one continnous and 
unbroken strain of the martial airs of England.’”—(The Law 
Students’ Helper). 
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Co, 12, Bell Yard, Temple Bar, London. W, C, 


The Annual Statntes for 1904, by J. 3MM. Lely, Published by Messrs. Sweet and 
Maxwoll, Limited, 3 Chancery Lane, London. 


Law of Vendors and Purohasers Vol. II, by T. Cyprian Williams. Published by 
Mesers, Sweet and Maxwell, Limited, 8 Chancery Lane, London. 


Law of Bankruptey by Edward Manson. Published by Messrs. Sweet and 
Maxwell, Limited, 3 Chancery Lane, London, Price 7 sh. 6 d. 


Fawcett’s Landlord and Tenant, 8rd Edition, Price 25 sh. by W. D. Rawlins, 
K. C. Published by Mesars. Buttorworth and Go., 12, Bell Yard, Temple Bar, London. 
W.C. 


NOTES OF RECENT CASES. 


Offictating Cheef Justice, 
Boddam J. S.A. No. 621 of 1902. 
1904, Feb. 8. 


Rent Recovery Act, Ss. 69, 76—Csrvil Procedure Code, 8. 561— 
Memo. of Objection—Inhorent power of Appellate Court to 
deal with the whole case—Improper stipulation in a patiah— 


No memo. of objections will lie under S. 561, C. P. ©. in 
appeals under the Rent Recovery Act. 


There is no inherent power in any Court to deal with por- 
tions of the decree of the Lower Court not appealed against. 
23 C. 992 P. C. followed. 


A stipulationin a patta to the effect that the tenant shall 
be responsible for the loss of crops by reason of theft committed 
either by the tenant or his men is not æ proper stipulation. 


J.: Krishna Rao, V. Krishnaswamt Aiyur and S. Srinivasa 
Aiyar for appellant. 


Pi R. Sundara Aiyar, V. Ramesam and K. Subrahmanya 
Nastri for respondent. 


s 
vra G 


Officiating Chief Justice, 
. Benson d. 


1904, Feb. 16. 





Hindu . Law—Stridhanam—Property purchased from widows’ 
savings ín maintenance allowance—Successton to such pro- 
perty. 


Immoveable property purchased by a Hindu widow ont of 
funds paid to her by her husband’s relations: for her mainte- 
nance constitute her stridhan for purposes of succession. 


Such property is not stridhan in the hands of her daughter, 
she having only a life-interest therein; and on the death of the 
daughter, succession is again to be traced from the full owner, 
the widow, and the property would devolve on her stridhanam 
heirs; they being the daughter's daughters in preference to the 
daughters sons. 25 A 468 and Ib. 473 explained. 
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Sir V, Bhashyam Aiyangar, C. Sankaran Nair and S. Srini- 
vasa Avyangar for appellants. 


V. Krishnaswamt Atyar, P. R. Sundara Atyar, K. Srini- 
vasa Atyangar and A. Nilakania Aiyar for respondents. 
Davies J. 


Boddam J. t 5. A. No. 446 of 1902. 
1904, Feb. 18. 





C. P. C., K. 48—First suit on one mortgage—Dismissal on the 
ground that the specific mortgage was false—Subsequent suit 
alleging a different mortgage. 


Where a person brings a suit for redemption on a specific 
mortgage and on its being dismissed on the ground that the 
alleged mortgage was false, he subsequently bronght another 
suit for redemption basing his claim on another mortgage. 


Held that 8. 48 was a bar to the second suit, 22 M. 259 
approved and followed. 


[26 M. 760 quoted but not followed.—Hd.] ä š 
K. P. Govinda Menon for appellant. 


J. Krishna Rao for respondents. 





Davies J. l 
Boddam J. i L. P. A. No. 67 of 1908, 
1904, Feb. 18. ° 


Onu of proving negltgence—Bullock given in good condtizon— 
Return of the same with a broken leg on having been shod. 


Where the plaintifi handed over a bullock in good condi- 
tion to the defendant to be shod and the bullock was found to 
have a broken leg when returned. 


Held that the onus of proving absence of negligence was on 
the defendant; that the fact that the defendant was an expe- 
rienced man in the trade only made the onus all the more 
heavy. 


P. R, Sundara Aiyar for appellant. 
T, Subrahmanya Atyar for respondent. . 


=p 
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Davies J. , 

Benson d. S. A. No. 612 of 1902. 
1904, Feb. 23. l 


Malabar law—Sentor Anandravun, authorized by the Karnavan 
by a Karar, to manage the Tarwad properties and conduct 
litigation—Right of such senior Anandravan to institute a 
suit to recover Tarwad lands, in his own name as plaantiff— 


8.37, C. P. C. 


A senior anandravan of a Malabar Tarwad was authorised 
by the karnavan by means of a karar to manage the tarwad 
properties and conduct litigations on behalf of the Tarwad. The 
senior anandravan instituted this suit in his own name as plaintiff, 
to recover possession of certain tarwad lands held by certain 
tenants under the Tarwad. The karnavan was made a defendant 
in the case. On an objection being raised that the plaintiff was 
only an agant of the karnavan, and as an agent, he cannot institute 
a suit in his own name under 5. 87 of C. P. C., the principal 
_ (karnavan) residing within the jurisdiction of the Court :— 


Held, dismissing the appeal, that the plaintiff could maintain 
the suit in his own name, &s he wasnota mere agent, but a 
co-owner of the properties, and entitled to management 
under the karar. 


J. L. Rosario for appellants. 
e 


C. V. Anantakrishna Atyar for respondent. 


E EEE 


Officiating Chief Justice, 
| C. R. P. No. 385 of 1908. 
1903, March 28. 


A person gave a general power of attorney authorising another 
person to file and conduct suits during his absence from home on 
account of the Delhi Durbar. The principal left his place on the 
lith of December 1902. A suit was filed by the agent on 9th 
January 1903. The plaint was “ returned for compliance with rule 
23 of the Rules of Practice, 1908. Time one month.’ The plaint 
Was re-presented by the pleader on 13th February 1908, by which 
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time the principal had returned. The District Munsif dismissed 
the suit on 20th April 1903 on the ground that the re-presentation 
by the agent was bad, as the principal had returned by that time. 
Before his Lordship, the Officiating Chief Justice, it was contended 
on behalf of the respondent that the principal wag not non-resident 
within the meaning ofS. 37, 0. P. C., so as to entitle him to conduct 
suits by recognised agents. (2) That even if he can do so, there 
was no proper plaint at all before the Court as presented by the 
agent on account of non-compliance with rule 28 of the Rules of 
Practice and that consequently the dismissal was correct. 


Held that the term “ non-resident ” in §. 37 should be 
construed liberally and that the principal in this case was “ non- 
resident ” within the meaning of the section. 


2. That the non-coipliance with the rule will not invalidate 
- the plaint aliogether and the duty of the Court is merely to require 
a compliance with it and that it should not have heen returned at all. 


3. The re-presentation by the pleader was sufficient to make 
it good. ~ -- 7- 


P. R. Sundara Aiyar for potitioner. 


V. Krishnaswami Aiyar and S. Srinivasa Aiyar for 
respondent. 


Davies J. 


Benson J. 
Russell J. á. No. 223 of 1901. 


1904, March 29. 


Hindu Law—Adoption—Agreement between natural father and 
adoptive mother regarding the enjoyment of property—Binding 
nature of, on adopted sen. 


An agreement was entered into between the natural father of 
the adopted boy and the adoptive mother before the adoption took 
place, whereby it was agreed that the adoptive mother was to 
enjoy a moiety of the property of her husband. The permission 
given to the widow to adopt was oral and merely enabled her 
to adopt a son, and made no reference as fo the terms of the 
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enjoyment of the estate by either the widow or tho adopted son. 
After the adoption a document (Exhibit I in the case) was executed 
by the widow setting forth the terms of the agreement. The 
plaintiff, adopted son, sued for recovery of the properties given to 
the widow under the deed. Their Lordships (The Officiating Chief 
Justice and Mr. Justice Benson) referred the following question to 
the Full Bench. 


j eoo Ge 
“ Whether the provision in the deed (Ex. 1) in favour of the 
lst defendant (the widow) will bind the plaintiff ?” 


Their Lordships in Full Bench answered the question in the 
affirmative. 


P. R. Sundara Atyor and T. V. Vaidynatha Aiyar for 
-appellant. 


5. Subrahmanya diyar for respondent. 


I rotra ied | 


Ogicraizg Chief Justice, ` 


Benson J. lo M.A. No. 80 of 1902. 
1904, March 29. J 
} 


Jurisdiction—Lower Court functus officio—Review by lower court 
pending appeal. 


The plaintiffs suit was dismissed on the ground that the 
person who held a general power of attorney to conduct suits on 
plaintifs behalf, had agreed to withdraw the suit. The plaintiff 
put in. a petition for review, on the ground that the agent had no 
power to withdraw. Before it was disposed off, he preferred an 
-appeal to the High Court from the decree dismissing his suit. After 
the appeal was filed, the lower Court reviewed its decision and 
restored the suit. Held that after an appeal was preferred from a 
decision and admitted, the lower Court was functus oficio and 
could not review its decision. 


N. Srinivasa Atyangar for appellant. 
P. R. Sundara Aiyar and C. V. Anantakrishna Aiyar for 


respondent. 
5 + 
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Chief Justice, 
Davies J. Cr. A. No. 81 of 1904. 
1904, April 6. 


District Municipalities Act, 8. 170—License for temporary er 
tions—Applications for license after erection—Grant of licer 
—Subsequent prosecution for erection without license. 


S. 170 of the District Municipalities Act empowers t 
Chairman to give a license after erection. l 


No prosecution can be launched in respect of any (temporar 
eroction without previously procuring a license, subsequent to t 
grant of a license on an application for the same made after t 
erection. 


The Public Prosecutor (E. B. Powell) for the Crown. 


T. Hthwaja Mudaliyar for respondent, 


FEAA i mn aae 


C a 


Subrahmania Atiyar J. 
Boddam J. t C. M. A. No. 177 of 1908. 
1904, April 8. 


C. P. C. 8. 556—Dismiaoal for default. 


When an appeal was called on, the vakil was absênt. Ti 
Jadge did not dismiss it at once; and on the vakil appearing 
little while after and requesting him to hear the appeal, the Judi 
thought the excuse offered by the vakil for his absence, unsatisfa 
tory and dismissed it for default. Hence the appeal. 


Held, that S. 556, C. P. C., did uot apply, as there could | 
no dismissal for defaalt when the vakil was present. 


M. R. Ramakrishna Asyar for appellant. 


L. Chamier for respondent. 
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Subrahmania Aiyar, J. 
: Boddam, J. la No. 9 of 1902. 
1904, April 8. 


Hindu Law—Partition suti—Parttee— Practices. 


A Hindu can sue his brothers for partition of the joint family 
estate without making his own sons parties to the suit. 


V. Krishnaswami Asyar for appellant. 


K.' Srinivasa Atyangar for P. B. Sundara Asyar for res- 
pondent. 





Subráhmania Asyar, J. 
‘Boddam, J. A. No. 28 of 1902. 
1904, April 15. 
Practsce—Procedure—Recesver instituting sust—Death of Receiver 
— New Recevver-Bringing of new Recetver on record. 


When e Receiver appointed by a Court pending litigation: 
` gies or is sued in his capacity as Receiver and ceases to continue as 
such while the suit is pending, and a new Receiver is appointed, 
the new Receiver should be brought on record before the suit 
instityged by the old Receiver can be further proceeded with. 


V. Krishnaswams Aiyar for appellant. 


Sir V. Bhashyam Atyangar, P. R. Sundara Atyar and . 
C. R. Tiruvenkatachartar for respondent. 


| 
Subrahmanta Aiyar, J. 
addam, J. S, A. No. 1219 of 1902. 
1904, April 15. 
Res judicata—Sutt, maintabthty—Prtor suit for redemption by as. 
signee of mortgagor—Second suit by subsequent assignee. 





The plaintiff was- the appellant. The suit was for redemption 
The plajntiff was the assignee of the equity of redemption from 
the mortgagor (jenmi), the 6th defendant in the cage. Prior to 
the present suit, another suit for redumption was instituted by a 
stranger assignee from the 6th defendant. To that suit, the 
mortgagor (6th defendant) was a party, and it was decided therein 
that the property belonged to the 6th defendant and that the 
stranger, assignee was entitled to redeem. But the property was 
not in fact redeemed. On a subsequent assignment from the 6th 
defendant—mortgagor to the olaintiff, this suit was brought. 


ee 
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Held :—The decision in the prior suit on the question of title 
of the property will not operate as res judicata in the present 
suit; and that the plaintiff herein is not debarred from main- 
taining the present suit. 


P. R. Sundara Aiyar for appellant. 


Respondent not represented. 





Davses, J. 


Benson, J. ts A. No. 971 of 1902. 
1904, April 15. 


Malabar Law—Karnavan, decree agatnst—Binding nature of 
decree on others—Hraud Negligence. 


A decrees obtained against the karnavan of a Malabar Tarwad 
` in his representative capacity, will be binding on the ’ other 
members of the Tarwad unless there was fraud as distinguished ` 
from negligence of any kind. 20 M. 129 F. B.. explained. The 
decree can be impeached only on the ground of fraud or collusion. 


P. R. Sundara Atyar and M. R. Sankara Asyar feuseppettant. 
K. P. Govinda Menon for respondent. 





Subrahmama Atyar, d. 


Boddam, J. ts A. No. 529 of 1908. 
1904, April 15. 


a 
Reni Recovery Act—Rent—Pattah—Atipulation, certain. 


Grain or money. stipulated to be paid by the tenant even on 
default of cultivation is rent. 


A: stipulation which ran as follows “should 1 lay waste 
aeri ‘you shall collect and recover from me according to lawy. 
the total proportionate melwaram including the Swathanthrams 
thereof” is not bad for uncertainty. 


P. B. Sundara Asyar and P. F. Ramachandra Raju for 
appellant. 


P. K. Stvaswamé Atyar for respondent. 


I tT a ET 
tee m er 


RECENT CASES. 


tk 
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Subrahmania Aiyar, J. 
Sankaran Nair, J. L. P. A. No. 8 af 1904. 
1904, July 29, 


Commission—Ezamination of witness— Witness within mailin 
of. ‘court—Jurisdiction to issue commission. 


A; court has no jurisdiction to issue a commission for the 
examination of a witness residing within the local limits of the 
jurisdiction of the court, unless he or she is exempted from appear- 
ance in court. 

P. 8. Stvaswamt Aiyar for appellant. 


8. Srinivasa Atyangar for respondont. 





Sipe anes Aiyar, J. 
Sankaran Nair, J. S.A. No. 264 of 1908. 
1904, July 28. 


Civil Poeti Code, 8. 244-—Transfer of. part of decree—-Apple- 
catibn for execution —Representative—Surt—Hwecution. 


A transferee of a part of the subject-matter of a decree is not 
a representative and cannot claim to be brought on the record as 
such. ` 


Where a person purchased in court auction properties com- 
prised in a decree obtained by his judgment-debtor and his 
application’ to execute the decree was dismissed by the court under 
S. 232, C. P. C., and he brought a regular suit to recover them :— 


Held, that he was nota representative as the decree comprised 
mesne profits and costs also which had not passed to the transferee 
and was therefore entitled to bring a suit; but that if he was 
bound to proceed in execution, the suit may be treated as an 
execution petition having been preferred in.tho proper court and 
within the time limited therefor. 


R. Subrahmania Aiyar for appellant. 


V. Visvanatha Nastri for respondent. 


I << 
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Subrahmania Aiyar, J 
Sankaran Nair, J. C. M. S. A. No. 100 of 1908. 
1904, July 15. 
Jurisdiction—Personal decree against son—Haecution—Objection 
to decree. 

A personal decree against a son for the father’s debt, nader 
circumstances not justifying it, is not absolutely beyond the juris- 
diction of the court to pass, and the court executing the decree 
cannot go behind the decree and refuse exeontion of it as invalid, 


P. 8, Sivaswamt Atyar for appellant. ' 


S. Kasturtranga Aiyangar for respondent. 





C. M. 8. A. No. 12 of 1904. 


Sankaran Nair, J. 


Subrahmanta Ayar, J. 
1903, July 15. ; 


| Leave to bid—Condtiion assented to by decres-holder—Condstion 
binding—Time to pay—Delay—Act of officer of court. 
ESTEE 


A condition in an order granting leave to bid, that the 
decree-holder should give up the property if purchased by him, 
if within d0 days of sale the judgment-debtor pays the decree 
amount, is valid and the sale might be set aside on payment of 


money within that period. 
e 


Ii an officer of court refused to recoive money which he was 
bound to receive or to issue a chellan for payment which he was 
bound to issue, the delay arising from such refusal should not be 
counted against the party who was ready to pay in time and was 
not in any way to blame for the delay. 


T. V. Seshagiri Asyar for appellant. 


P. 8. Stvaawamet Aiyar for respondent. 


aris 
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Chief Justice. 
Subrahmania Aiyar, J. 
» Dartes, J 


C M. P. No. 40 of 1904. 
1904, July 18. 


Jurssdiction—Ad-tnterim injunction pending appeal agatnst an 
order vefusing injunction pending suit—cC. P. C., So. 582, 
087, 590, 647.— Procedure ’— Provisions.” 


Held, by the Chief Justice and Subrahmania Asyar, J. 
(Davies, J. dissentiente) that an appellate court is competent to 
grant an ad-interim injunction pending an appeal from an order of 
the lower court refusing an injunction pending suit. 


Davies, J.:—The “ procedure” mentioned in 5. 590 is not the 
same as “provisions” mentioned in S. 587. 


P. 8. Stvaswami Aiyar for petitioner. 


Sir F, Bhashyam Atyangar and V. Krishnaswame diyar for 
respondent. 
| 


ee 
Chief Justice. 
_ Davies, J. S. A. No. 616 of 1908. 
1904, July 27. 


C. P. C., S. 244-—Question in Haecution raised as a plea in defence 

—No bar. 

S. 244, ©. P. C., does not bar a question relating to the 
execution of a decroe being raised as a defence in a subsequent 
guit. It only prohibits a person from coming forward as a plaintiff 
in a fresh suit and raising & question which ought to have been 
decided in execution of a previous decree to which he and the 
defendant were parties. 


C. Ramachandra Bow Sahib and R. Kuppusame Aiyar 
for appellant. 


P, 8. Stvaswami Atyar for respondent. 
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Subrahmanta Atyar, J. E 

Sankaran Nair, d. ? C. M. A.7 & 8 of 1904. 

1904, August 2. 
Res judicata—Ground of dectston—Ambiguity—Hstoppel. 

No decision can operate as res judicata on any point on which 
the court does not clearly appear to have pronounced judgment 
either on the face of the decision itself or on extrinsic evidence as 
to what was the ground of decision. If there was the least doubt 
as to whether the point was decided, the decision cannot operate 
to ostop the parties from raising the point. 


Where the coart of Ist instance decided the case on one 
ground and the appellate court affirmed the decision fer reasons in- 
consistent with the ground of the decision of the ist Court and the 
High Court “saw no reason to interfere and dismissed the appeal,” 

Heli, that there was no certainty as to whether the High Court 
proceeded on the grounds given by the Appellate Court or on the 
grounds given by the Ist Court and that the decision’ could not 
operate as res gudicuta on either point. 

F. Krishnasam Aiyar (with K. Srintvasatyangar and T. V. 
Gopalasami Mudaltar) for appellant. -a 


C. Ramachandra Row Saheb for respondent. 





Subrahmania Atyar, J. 
Sankaran Naar, J. C. R. P. No. 101 of 1904. 
1904, August 3. 


Civil Procedure Code, Ss. 622, 385—A pplication by purchaser for 
possesston—Obstruction by representative of judgment-debtor. 
An obstruction by the representative of a judgment-debtor 
(whether brought on the record as such or not) to the purchaser 
gotting possession of the properties purchased is not an ob- 
struction by a person other than tho judgment-debtor within 
S. 335, 0. P. 0., and if the court purported to proceed under S. 835 
the order is liable to be set aside as passed without jurisdiction. 


FV. Krishnaswami Atyar and T. R. Venkatarama Sastri for 
petitioner. 


K. Srinwasacyangar for P. R. Sundara Atyar for res- 
pondents. 
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Subrahmana Atyar, J. os ) 
Sankaran Nair, J. C. M. A. No. 83 of 1904. 
1904, August 8. 


Civil Procedure Code, K. 244-~Decree-holder purchaser—Repre- 
sentateve af debtor —Obetructiuon to possession—ad ppeal— 
Reve: soner—Purchaser pendente lute—Representatice. 


An applicaiion by a decree-holder purchaser to get posession 
of propertics purchased by him, to which objections are raised bya 
representative of judgment-debtor, is one to be disposed of under 
S. 244 and an appeal will lie against the order. 


A having obtained a mortgage decree against the estate of a 
deceased man in the hands of his two adoptive mothers purchased 
the property in execution. On an application to be put in posses- 
sion, he was obstructed by ono who claimed to havo gut into 
possession as reversioner on the death of one of the widows pending 
oxecution aud who produced a reloase deed from the other widow 
in which she stated sho was uot adoptive mother of the deceased 
man and was not entitled to possession. 

m 

Held, that the obstruct>r> was the represent ‘tive of the judg- 
ment-debtor either as reversioner (because the decree was not 
against the widows personally but against the estate then in their 
hands) or as purchaser of properties pendente lite from the judg- 
ment-debtor. 


I 0 
Kemble :—That a man may have two adoptive mothers. 


V. Krishnaswami Aiyar and T. B. Venkaiarama Bastri for 
appellant. i 


È . 1 . 
K. Srinivasatyangar and T. V. Gopalasaumt Mudaliar (with 
P. E. Sundara Atyar) for respondents. 
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Subrahmania Atyar, J. l 
Sankaran Nasr, J. ts A. No. 981 of 1902. 
1904, August 3. 


Practtce— Plea of; } ttatton not taken in the frst tuo courts— 
t . 
Second appeal igainst portion of a decree—Povnt not allowed 
to be taken in second appeal— Limitation Act, S. 4—“ The 
sutt” 


The plaintiff bronght a suit for a certain sum of money. 
Defendant admitted his liability in part and contested the rest 
of the claim. A decree was passed for the whole amount. The 
defendant first filed an appeal and then a second appeal against tho 
decree in so far only as it related to the portion not admitted 
by him. In second appeal for the first time, the defendant plead- 
ed limitation. i 


Held, following Alimunnissa Khatoon v. Syed Hossein Ali 
and Raghunath Singh Manku v. Pareshram Mahata3, that when 
the appeal reluted to 2 part only of the decree, the court is not 
bound to dismiss the claim covered by the appeal as barred by 
limitation. En, 


K. Srinivasa Aiyangar for appellant. 


S. Srinivasa Avyangar for respondent, 





Subrahmanta Aryar, J. 
Sankaran Nair, J. S. A. No. 1270 of 1902. 
i904, August 4. 


Parties—Non-joinder—~Suit for damages on breach of covenant for 
title-— Limitation Act, Artycle 116. 


A sale deed was executed in favor of two persons A and B. 

It contained a recital that the purchase money was made up of 
half the amount received from A and the other half from B. A 
suit for possession of lands brought by A and B was dismissed on 
the ground that the vendor had no title to the property sold. 
Subsequently, A alone brought the present snit for money advanced 
by him with interest as damages for breach of the covenant for title. 
ie IE ANCE POR eg a ede eee 


L 60, L. B, 267. 2, I, L. B., 9 0. 635, 
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Held, that the vendees’ interests under the sale deed were 
several and that the suit was not bad for non-joinder of B. 


The suit is governed by Article 116 of the Limitation Act, 
even though the covenant itself was not in writing registered. 


V. Krishnaswami Aiyar and S. Srintvasaiyar for appellant. ' 


"K. Srinivasatyangar for respondent. 


a | 


Sublrahmania Atyar, J. 
Sankaran Nair, J. S. A. No. 991 of 1902. 
1904, August 5. 


` 


Civil Procedure Code, Ss. 244, 258—Surety—Hxecutton—Sutt. 


A surety liable to be proceeded against under S. 253 cannot 
claim exoneration on any ground in a regular suit, but must urge 
his objections under 8. 244 by way of appeal and second appeal. 


Held, that a suit by a surety for a declaration that he was 
not li.ble to be proveeded against in execution was barred by 


S. 244, C. P. C. 


naa 

Ex parte Bhikaj? Gharee Lal Jha v. Sheo Narain Singh®, 
Akhoo Ramanah v. Ahmed Husoofjee?, Shek Suleman v. Shivran 
Bhikajit, Therumalat v. Ramayyar® followeds. 


Veerabhadra Mudaliyar for appellant. 
P. Nayhabhushanam for respondent 





Subrahmania Atyar, J. ) 
Sankaran Naar, J. C. M., 8. A. No. 5 of 1904. 
1904, Aug. 10, j 


Decree against public polacy— Decree not executable—Objection in 
executtun. 


A mortgage decree directing the sale of land forming part of 
a service inam being contrary to the provisions of Act II of 1894 
and III of 1895 (Madras) and opposed to public policy is null and 
void. 
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- Such a decree is not executable and an objection that it is not 
executable.can be taken in execution. - pod aS 


Obiter. Where only the rights of individuals are involved as 
opposed to any principle of public policy, an objection to the 
non-executable chiracter of the decree may be waived. 


T. Rangachariar for appellant. 


V. Ramesam for respondent. 





Subrahmania Atyar, J. 
Sankaran Natr, J. } 2. M. 8. A. No. 34 of 1908. 


1904, August 10. 


Appeal—Limitation Act, Art. 178— Partition decree—Order declar- 
ing shares—Applivation to appoint a Commissioner-—-Order 
of dismissal— Minor. 


An order for partition was passed whereby the petitioner in 
execution became entitled to 4th share of the suit property. 
More than 3 ye.rs after the order, the petitioner apphed for 
appointment of a Commissiouer. The Sub-Judge held that it was 
an application for execution and therefore barred. On appeal 
the District Judge, holding that the application was not one in 
execution and therefore not barred remanded the applicition 
for disposal according to law. Against that order of the District 
Judge the present appeal was preferred. It was contended for the 
appellant that no appeal lay from the Sub-Judge’s verder to the 
District Judge, the order not being one passed in execution but 
before the final decree. It was also contended that Article 178 
applied to the case inasmuch as it was not an applicatién in 
execution. 


Held, that inasmuch as the order of the Sub-Judge had the 
effect of putting an end to the whole litigation, an appeal lay 
from the order. l 


Held also that, assuming the application was one made before 
the final decree, but one with a view to make the court pass a 
final decree, Article 178 did not apply to it. 


-_ 


j z i7 


Also that-evenif the order .of..the SubJndge «declaring the 
share was to be taken as a final decree, then:the ‘petitioner being a 
minorat the time of the previous application for execution, the 
present application was not barred. 


V. Krishnaswami Atyar and T. Rangarumanujachurrar tor 
appellant. 


Sir V. Bhashyam Atyangar, 0. V. Anantakrishna Asyar and 
S. Srinwvasa Atyangar for respondent. 


Davies, J. l 
Sankaran Nasr, J. K. A. No. 1816 of 1902. 
1904, August 10. 


Civil Procedure Oode, S. 875—Compromtse not made a decres of 
court—Sutt on the compromise agreement— Bar. 


The fact that a compromise which could have been .mado 
a decree of court was not put before the court and made a decree 
of court and the suit was dismissed for want of prosecution is no 
bar to a subsequent suit on the compromise. 


Te R. Venkatarama Bastri for P. S. Sivaswami Aiyar for 
appellant. 


K. Srinvvasa Adyangar for P. R. Sundara Atyar for res- 
pondent 


- 


Subrahmania Asyar, J. : © 
Boddam, J. S. A. No. 1086 of 1902. 
1904, August 11. 


Evidence Act, Ss. 107, 108—Sutt by reverstoner on death of widow— 
Widow last heard of prior to 12 yeare before sust— Presump- 
tion—Onus of proof. 


A reversioner entitled to the estate on the death of a Hindu 
widow brought « suit to recover possession of the estate on the 


ii 
' i 


Pe 
20th June 1898. ‘It was proved’ that tho mow iy possession was 
last heard of on 17th March 1886, - 


Held, that theugh the presumption of the death of the widow 
arose only on 17th March 1898, the onus was on the plaintiff to 
prove that the widow died within 12 years prior to suit and: that 
the suit fails in the absence of proof by plaintiff that the widow 
was living within 12 years prior to suit. 

V. Krishnaswamt Aiyar and K. Subrahmaniya Sastri for 
appellant. : 


T, R. Ramachandra Atyar and V. Bamesam for respondent. 





Davies, d. 
Sankaran Natr, J. ts A, No. 862 of 1908. 
~ 1904, August 11. i 


. 3 » d 
‘ Kasavargam, meaning of—Proof in cases of alleged ‘ Kasavar- < 


gam, 


“ Kasayargam” has no definite meaning and cannot always be 
taken to indicate a tenancy in which the tenant is liable to be 
ejected at the pleasure of the landlord. 


In all cases of alleged Kasavargam tenancy proof must be 
adduced that the landlord let in the tenant or received rent either 
in money or in services. The use of the word Kasavarggam in the 
patmash register is not enough to entitle the mirasdars to eject 
the occupant. Subbaraya v. Natarajal and Athahutts v. Govinda? 
distinguished. 

8. Gopalaswami Aiyangar for appellant. 

T. R. Venkatarama Basiri for P. S. Stvaswams Aiyar for 
respondent. 

1, LL. B., 14 M. 98 2 IL. 16 M. 97. 


RECENT CASES. 
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' 
Subrahmania Atyar, J. 


Boddam, J. te M. A. No. 51 of 1904. 
1904, August 8. 


Hindu weed dan tnana A e eement to pay fixed sum—Claim 
for: merease—Altered circumstances—Maintainability of suit. 


A eee widow was entitled under a karar (agreement) 
entered; into between horself and her husband’s brother to a 
certain ‘sum of money per year for her maintenance. She filed 
a suit to have an increased rate of maintenance, alleging 
`- that thé family properties had ‘increased very much and that 
the amount fixed by the karar was not enough at present for her 
expenses. The suit having been dismissed by the District Munsif 
as not maintainable, the District Judge on appeal reversed the 
Munsif’s decree and remanded the suit for disposal on the merits. 
On its being contended, in this appeal against the remand order, 
that the courts had na power to modify the amount fixed by the 
karar for the maintenance of the plaintiff. 


Held, that the suit was maintainable, as the karar contained 
no clause by which the widow gave up all her rights to future 
enhancement of the amount if altered state of circumstances neces- 
sitated the same, and that the order of remand was right, 


T. B. Ramachandra Atyar for appellant. 


V.iKrishnaswamt Aiyar and C. V. Anantakrishna Atyar for 
respondent, 
» Davies, d. 


Sankaran Nair, J. he A. No. 550 of 1902. 
1904, August 11. 


Devaswom property—Uraima rights of illom— Sarvaswadanom son- 
in-law —No alienatton—Son-in-law entitled to Uraima rights. 
Plaintif who, as Sarwaswadanom son-in-law, was entitled to 

the properties of a Nambudri Illom sued to eject the tenants of a 

Devaswom, over which that Ilom had uraima rights. The tenant, 

appellant, contended in second appeal that the plaintiff had not 


t 
ij 
on 
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| Boddam, J. = i m 
Sankaran Nair, J. ts A. No. 1475.of 1902. 
1904, September 9. 


T- P. ‘8. S., 85— Property” —Physical property—Prior mort- 
l . gayse not made party in the lower appellate Court—Practice. 


Tho plainti sued on a hypothecation bond for recovery of 
the amount by sale of the properties, impleading a prior usufruc- 
tuary mortgagee of some of the items of the mortgaged property. 
On appeal from the first conrt’s decree, he did notimplead the 
prior mortgagee and on objection taken in the appellate court, 
he answered that inasmuch as ny decree on his mortgage will 
be only: subject to the prior mortgagee’s rights, it was unneces- 
sary tomake hima party. The objection was overruled and a decree 
was passed in plaintifi’s favor. On second appeal, 


Held, that the prior mortgagee was a necessary party in 
the appeal Before the lower court. 


That the word “ property” in 8S. 85 means tangible property. 
| 
V. Krishnaswami Aiyar and S. Srinivasa Aiyar for appellant. 


| 
T. R. Venkatarama Sastri for respondent. 
| 





Subrahmania Aiyar, J. Y 
Bogdan, J. boa. A, No. 1817 of 1902. 
1004, eptember 19. 


Mor pag in possession—Covenant by mortgages to pay kist—- 
Enhancement of kist—Liubility of mortgagee to pay the extra 
amount—Suit by mortgagor for money paid by hem for ket, 
maintainability. 


A usufructuary mortgagee covenanted to enjoy the mortgaged 
properties in lien of interest due on the mortgege amount and 
himself pay the Government assessment onthe property “ com- 
pletely” till the day of redemption. The Government assessment 
was subsequently enhanced. The mortgagee paid only apart “of 
the old assessment amount but refused to pay the balance of the 
old assessment and the extra. assessment newly imposed. The 

j 


+ 


{ 
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mortgagor paid the balance and sued the mortgagee for the money. 
It was fonnd that the mortgagee was paying the extra assessment 
for 3 years after it was newly imposed and at the time of the 
present payment by the mortgagor, the mortgage money had þe- 
come due under the covenant to pay contained in the deed. The 
Munsif passed a decree against the mortgagee only for the balance 
of the amuunt of the old assessment and held that he was not liable 
to pay the extra assessment. The District Judge confirmed the 
Munsif’s decree on the appeal by the mortgagor. The mortgagee 
did not appeal against the decree of the Munsif which made him, 
liable for the unpaid portion of the old assessment. This second 
appeal was by the mortgagor. s» 


. Held, on the question of construction, that the extra assess- 
ment could not have been in the contemplation of the parties at the 
time of the contract and that the mortgagor was liable to pay the 
extra assessment, 


Quere: whether the mortgagor can maintain the suit against 
the mortgagee without offering to redeem. 

The mortgagee not having objected to the décree of the first 
Courts against him for the balance of the old assessment not paid 
by him, their Lordships did not think it necessary to dende the 
latter question. 


R. Kuppusams Atyar for sata 
N. Srintvasa Aiyar for V. Krishnaswami Atyar forrespondent. 





Subrahmanta Aiyar, J. 
Boddam, J. C. M. A. No. 178 of 1904. 
1904, September 20, l 


Hindu Law—Mortgaga debt of father—Son’s liability.. 


A son cannot be made personally liable’ for mortgage debts — 
incurred by his father. The decree should simply direct the 
recovery of the balance that may be fonnd due after sale of the 
mortgaged properties from the joint family assets. 


°” V. Ramesam for appellant. 
5. Brinvoasa Atyar for ee Krishnaswamt iad for respondent. 
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Subrahmania Aiyar, J. l 
, Boddam, J. fs A. No. 1805 of 1902. 
1904, September 21. 


Registration, effect of—Does registration by itself pass title? 


Registration does not by itself pass the title in the property 
in all cases. 


Where the parties to a conveyance intended that title should 
pass only on the happening of a-future evert, (in this case the 
condition being that the vendee should give his daughter in 
marriage to the vendor) and the vendor keeps possession of the 
deed and remains in possession ‘of the property also :— 


Held :—That mere registration did not pass the title in the 
property to the vendee. 27 C. 7; 18 M. 61 followed. 17 M.146 
distinguished. 


T: Rangachartar for appellant. 


V.4 Krishnaswami Atyar and 8. Srinwasa Atyar for res- 
pondents. 
toal 


Davies, J. 
Sankaran Nair, J. S. A. No. 1299 of 1902. 
1904, September 28. 


CiP. G., 8. 11—“ Suit of a civil nature”—NSutt not cognizable by 
a Civil Court. 


A suit for a declaration that a certain idol in a certain temple is 
the idol of Yembe: umanar and not that of Manavala Mamuni, and 
for an injunction restrajning the derendants from taking the idol in 
procession as Manavala Mamuni is nota suit of acivil nature and 
is therefore not cognizable by a Civil Court. 


T. V. Seshagiri Aiyar for appellant. 


} 
T., Natesa Aiyar for respondent. 


} 





W 
Davies, J, 


Sankaran Nair, J. to R. P. No. 48 of 1904. 
1904, Sept. 29. ' 


Post Office Act, 5. 34, proviso—Insured Value Payable parcel— 
Parcel delivered without receiving money from addressee—Inabilsty 
of Secretary of State—Negligence of Post Office—Contract with 
Post Office—Provincial Small Cause Courts Act, Sch. TI, Art. 3. 


The plaintiff sent insured a value payable parcel from Trichi- 
nopoly Post Office to a person at Colombo. On the same day 
another article was sent to the same person from the same Post 
Office by another person. By the negligence of the Post Office 
at Trichinopoly the slips on the two articles were changed and, 
consequently, plaintiff's articles were delivered to the addressee at 
Colombo as non-value payable parcel, without any money being 
collected» Plaintiff sned the Secretary of State for the value of 
the articles. i l 

Held :—That the Secretary of State was liable in damages for 
breach of contract entered into by the Post Office at the time of 
the acceptance of the goods for delivery on receipt of money. 

2. That the suit is one cognizable by a Court of Small Causes, 
and that Art. 3 of Sch. Il of the Provincial Small Cause Courts 
Act has no application. - 

V. Venkatachariar for petitioner. 

John Adam (The Government Pleader) for The Secretary of 
St ate. - 





Davies, J. 
Sankaran Nair, J. ts A. No. 415 of 1908. 
1904, September 29. 


Inmstation—Appeal presented on last day after ofice hours— 
Practice. | 


An appeal was presented against the judgment of the Head 
Assistant Collector in a summary suit under Act VIII of 1865 
setting aside a distraint as illegal. The appeal was rejected with 
the ‘following endorsement: “ Presented after office hours on 17th 
December 1902, cannot be admitted”. This order was passed on 
the 18th. 
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Their Lordships held that the order was bad and directed the 
lower court to restore the appeal to its file and dispose of it accor- 
ding to law. No costs were allowed to the appo nb. 


P se a Chariar for appellant. 


th R. Krishnaswami Aiyar for respondent. 





Davies, J. 
Sankaran Nair, J. S. A. No. 608 of 1908. 
1904, September 29. 


Rent’ Recovery Act, S. 39—Tender of patiah—Personal tender, 


when necessary. 
i 


Where objection was taken that the tender was not good, not 
being a personal one, . 


Held, that before considering whether personal tender is 
necessary it should be found whether personal tender can reason- 
ably be effected in the particular case. 


Held also, that the distance and means of communication are 
the factors to be taken into consideration in the particular case in 
coming to a finding. 


C. E. Tiruvenkata Charvar for appellant. 


K. Subrahmanya Sastri for respondent. 
; 8 
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' Dawes, J. ae 
Sankaran Nair, J. C. R. P. No. 401 of 1908. 
1904, September 14. i l 


pageants Instrument, sust on—Plea of bename, 


In a suit upon a negotiable instrament, the defendant cannot 
plead that the plaintiff is only a benamidar, — 


T, Subramanya Ai for appellant. 


C. Venkatasubbaramsah for respondent, 
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; Dames, J. i ere 
Sankaran Nair, J. S. A. No. 1099 of 1902. 
1904, August 10. 


Limitation Act, Arts. 182, 147—Hypothecatian. 


Held, that all hypothecations are mortgages and that art. 147 
applies and not art. 1382. 


T, V. Seshagiri Atyar for appellant. 


P. S. Stvaswamt Atyar for respondent. 


Davies, J. 
Sankaran Nasr, J. ts A, No. 1213 of 1902. 
1904, August 23. 


C. P.C., Ss.18 and 43—First suit on pro-note—Pro-note found 
to bea forgery—NSerond sutt on the real pro-note admitted in 
the pleadings in the preor case. 


Plaintiff brought a suit on a pro-note. The pro-note sued 
on was found to bea forgery. But in the pleadingsin the case 
the defendant admitted the loan as due on another ‘pro-note of the 
same date. A second suit was brought on the alleged true pro- 
note. * 

Held, that Ss, 18 and 48 were a bar to the suit. 

T. V. Seshagiri Atyar for appellant. 


V. Ramesam for respondent. ° 





Chief Jusitce 
Subramania Atyar, d. fe M. A. No. 76 of 1904. 
1904, August 31. 


Trustee—Sust brought as trustee—Haecution personal liability. 


Held ;—that in execution of a decree in a suit brought by the 
plaintiffs as trustee on behalf of a temple—only trust property 
can be proceeded against, that the trustee was not personaly liable 
and that he was, therefore, not liable to be arrested. 

.T. Natesa Atyar for appellant. 


T. Rangchariar and T. V. Muthukrishna Atyar for respondent. 


Š 





RECENT CASES. 


Subrahmania Aiyar, J. 
S. A. No, 582 of 1908. ~ 
1904, September 12, 


Mahomedan Law-—-Dower—Second marriage. 


Held, that a divorced Muhammadan woman was entitled to 
dower from her second husband, when the marriage with him has 
been consummated, though the marriage took place before the 
period of Iddat within 34 days after her divorce by her first 
husband. 


C, 7. Anantakrishna Atyar for appellant. 


B. Govindan Nambiar for respondent. 
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Subrahmania diyar, J. 


Davies, J. to M. A, No. 98 of 1904. 
1904, September 22. 


Limitation Act, Art. 36, 49—Sutt by mortgagee against mortgagor's 
tenant in common—Surt for value of trees felled by. tenant in 
common. 


Plaintiff held a mortgage over certain immoveable property 
and the tres standing thereon. The present defendant, who was 
a tenant in common with the mortgagor of the immoveable property, 
cut the whole of the trees standing onthe land, sold the same 
` and himself pocketed the whole of the sale proceeds. The plaintiff 
nut being able to recover the whole of his mortgage money by the 
sale of the land, brought this suit two anda half years after the 
defendant had sold the trees, to recover from the defendant the 
balance due to the plaintiff of his mortgage amount. The District 
Munsif dismissed the suit as barred by limitation, holding that 
Article 88 of the Limitation Act applied. The District Court on 
appeal reversed the Munsif’s judgment, and remanded the suit for 
disposal on the merits, holding that Article 49 applied, and plaintiff 
had 8 years to sue. On this appeal against the order of remand, 
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Held, (1) that the plaintiff had a cause of action against the 
defendant, and (2) thatthe suit was not barrod by limitation, as 
the plaintiff had at least 8 years under Art. 49. 


T. V. Seshagiri Atyar for the appellant (defendant). 
C. V. Anantakrishna Atyar for respondent (plaintiff). 





Subrahmania Avyar, J. ` 
Davies, J. C. R. P. No. 401 of 1903. 
1904, October 28. a 


Negotiable Instrument, suit on —Plea of benami. 


Per Subrahmanyq Atyar, J. (Davies, J. dissenttent). ‘In a 
suit npon a negotiable instrument before it was ever negotiated 
the defendant can plead discharge by payment tothe real owner. 


Per Davies, J.:—A person though really entitled to the 
money due on a negotiable instrument cannot maintain a ‘suit 
on it if it ha’ been executed in the name of another and the 
defendant cannot plead discharge by payment to the real owner. 
L. P.-A, No. 24 of 1904 referred to. 


da 


T. Subrahmania Atyar Tor petitioner. 
C. Venkatasubbaramiah for respondent. 
ge. ~? : mires e 


-*" | Boddah, J. E 
Sankaran Nair, d. te P. A. Now 16 of 1904. 
. ., 1904, October 25. Oe. 


Provincial Small Cause Courts Act, Art. '31—Suit for account, 


t + 


- Plaintif bronght a suit for a certain sum of money due as on 
settlement of accounts in the Small Cause Court. The District 
Munsif found that there was no settlement, but finding from 
the accounts that a sum was duc to. plaintiff decreed the same to 
‘plaintiff. On revision .his Lordship Mr. Justica Russell being of 
opinion that the suit was one for accounts and that it was.not cog- 
niuable by a Smal] Cause Court, set aside the decreo of the District 


29; 

Munsif and ordered the plaint to be ne to the proper court, 
Hence this Letters Patent Appeal. ; " 

Held :—That every suit ih which accounts have to be looked 
into is not a suit for account and that the present suit is not one for 
account. Taking accounts is a special proceeding which should he‘ 
understood i in its technical sense. 

M. A. Tirunarayana Chariar for appellant. 


S. Subralhmania Atyar for respondent. 


r 


Boddam, A ie f .. 





Sankaran Naw, J. Cr. Boe Care No, 236 of 1904. 
1904, October 25, . 


4 


Cr. P. C, S. 520—Sessions Judges jurisdiction—Court of Appeal 
from Birst Class Magistrate. | 
Tho ‘petitioners were charged with theft of timber from a forest 
and convicted by the Second Class Magistrate who confiscated the 
timber. :On appeal, the Head Assistant Magistrate acquitted 
them and; ordered Government to rostore the timber. 


The Seasons Judge now reversed this order on the ground: 
that.there was a presumption that all fresh produce belonged- to: 
Government. E E 

Held.:—roversing the order of tle Sessions J udge, that the: 
Sessions Judge acted-without jurisdiction, that 8. 520, Criminal 
Procedure Code, under which he acted, had no application and 
that he was not a Court of Appeal from tho 1st Class fie acca 


` T, Runga Chari for petitioner. 


t 
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John: Adam for Government. 





Boddam, J. È i Eod 
. Sankaran y J. pr P. A, No. 24 of 1904, 
, 1904; October 2 | ; 
Specific Relief Aet, S. Q— Right of suit— Landlord’ s AE to sue on 
dis possession of tenant—Constructive possesston. 


Plaintiff, a landlord, brought the present suit under 8.9, 
Specific Relief Act. At the time of the dispossession by defendant, 
the land was held by a tenant. At the time of the suit the lease had 
expired and the landlord had become entitled to possession, The-case 
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came originally before Mr. Justice Davies who held that the person 
entitled to sue was the person actually dispossessed, s. e., the tenant. 

Held :—veversing the judgment that the defendant disturbed 
the constructive possession of plaintiff and that plaintiff was entitled 
to come in under S. 9, Specific Relief Act. 

Innasi v, Sivagnana) approved and followed. 

T, V. Seshagiri Atyar for appellant. 

T. V. Vayidanatha Aiyar for respondent. 


Boddam, J. 


Sankaran Nair, J. | Raja Case No. 5 of 1904. 
1904, October 26. 


C. P. C, 8. 111—Set-off—Debts dus to Company—Company 
suing for debt through liquidator—Neé off, Claim to, of debt due 
to defendant—Injunction of High Court restraining creditors 
from suing for debts. ot 
A Company on going into voluntary liquidation sned the 

defendant who was not a shareholder at the time of the liqui- 
dation for a debt due to the Comvany. The defendant claimed 
a set-off of the deposit which he had made with the Company prior 
to liquidation. The deposit was a fixed deposit for-12 months and 
though the 12 months had not expired when the Company went 
into liquidation, it had expired at the date of suit. Meanwhile 
the liquidator had obtained an injunction from the High Court 
restraining the creditors of the Company from suing for their 
debts and from continuing the suits already filed. 

The Chief Judge of the Presidency Small Cause Court held 
that the defendant was not entitled to any set off inasmuch as the 
debt had not accrued due on the date of the liquidation and refer- 
red the question for the opinion of the High Court. 

Held:—Th.t the defendant was entitled to a set-off inasmuch 
as the money had become due on the date of suit; also that the 
injunction of the High Court restraining tho creditors from suing 
did not preclude their claim to set-off in an action brought by the 


Company. Anderson's case? and Sovercign Life Assurance Co, v. 
Dodd’, referred to. 


. M. A. Terunarayana Chariar for plaintiff. 
. V. Krishuaswami Atyar for defendant. 
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Boddam, J. 


Sankaran Nair, J. lo M. A. No. 4 of 1904. 
1904, Octoter 26. 


Civil Procedure Code, S. 280—Decree for sale—Decree for i 

Limitation— Attachment—Bale. 

A decree for sale of mortgaged properties is a decree for 
money: ander S. 280, ©. P. C., and an application for execution 
of such decree after 12 years should be dismissed as barred. Kom- 
macht v, Parker! and Jogemaya v. Thackomoni? followed. 

Where in execution of a decree for sale an application for 
attachment was made within 12 years but sale was asked for only 
after the lapse of that period : 

Held, that the first application was unnecessary and not in 
accordance with Jaw, that the only right application was that for 
sale made after 12 yoars and that the application was accordingly 
barred. 

T: Natesa Atyar for appellants. 

T. V. "Seshagiri Aiyar for respondent. 





Sanao Nand, C. M. A. No. 119 of 1904. 

1904, October 97. C. R. P. No. 196 of 1904. 

Guardian and Wards Act—Custody of minor—Jurisdiction of 
District Judge to give custody of minor on appointment of. 
guardian. 

A person put in a petition to the District Court for appoint- 
ment ofeherself as guardian of a minor. Her maternity was 
questioned by the counter-petitioner but was found in her favor, 
and the District Judge appointed her guardian. There was an. 
appeal to the High Court and the High Court confirmed the order 
of the District Judge. The guardian applied to the District Judgo 
for possession of the ward, but the District Judge held that he 
had no power to do so under the Guardians and Wards Act and 


' Boddam, J. l 


‘referred her to a regular suit. Hence this appeal and revision 


petition. 

Held, that on the appointment of a guardian a Court oan order 
delivery of the minor to the guardians 

V. Krishnaswami Asyar for appellant. 

P..S. Sivaswamt Atyar for respondent. 


1 I. L, B., 20 M, 207. 2. LL. By 24 0. 478, 
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Benson, J. ; a, 
Boddam, d. S. A. No. 1801 of 1902. 
1904, November 1. 


Adverse Possession, Acts constituting—Publsc Road. 


 Held,"that in India acts like penning cattle, storing brick 
and: timber in,mud platform raised on a public road adjoining one’s. 
house, will not amount to adverse possession. Framji v. Goculdast 
followed. 
C. Sankaran Nair for appellant. 


R. Kuppusami Acyar for respondent. - 





Benson, d. 
Boddam, d. } C. M. A. No. 72 of 1904. 


1904, November 1. 


Attachment in execution of a decree—Decree modified on appeal— 

Effect of attachment. ° 

The plaintiff bronght a suit for partition and obtained a decree 
against lst defendant and his sons defendants 2 to 5. In execution 
of a p rtion of the decree which related tu the award of money, 
the properties of defendants 1 to 5 were attached. Meanwhile the 
defendants appealed to the High Court against the decree ; and 
on the appeal, the High Court “tn total reversal’ of the decree of 
the lower court passed another decree in favour of the plaintiff, 
that too for money, the amount having been arrived, at by a, 
process of calculation different from the one adopted by the lower, 
court, and held at the same time the Ist defendant’s share alone 
was liable forthe amount. . On the very day the decree of the High 
Cours was passed the 1st defendant died. The plaintiff sought to 
execute the High Cowrt’s decree treating the attachment obtained 
in exocution of the lower court’s decree as subsisting. 

The Sub-Jadge held that the prior attachment was subsisting 
and that the plaintiff could proceed by sale of the attached 
property. Hence this appeal wherein it was contended that the 
prior attachment had died ont and that the first defendant, the 
father, being dead and his share having gone to hissons by survi- 
vorship, plaintiffs’ only remedy was by a separate suit. 

1, IL. R., 16 B. 338. i 
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Held that the decree ot tho Sub-Judge was iu effect only 
modified by the High Court, both being for money even though 
the amounts were arrived at by different process of calculation 
and that the attachmont in execution of the lower court’s decree 
was subsisting in so fur as the father’s sharé was concerned. 

Lala Jagat Narain v. Tulsi Ram’ distinguished. 


V. Krishnaswami Atyar and K. Srinivasa Aiyangar for 
appellant. | 


r. Rangachariar and 2. Natesa Aiyar tor respondent. 





Banon J. 


' Boddam, J. te M.S. A, No. 96 of 1904, 
1904, November 1. = 


8. 258,0. P. C.—Morigage decreè—Transfer of Property Act, 8. 90. 


The decree-holder applied for further order under B. 90, 
Transfer’ of Propérty Act, after selling’ the mortgaged property. 
The plen of payment ont of Court was pleaded by the judgment- 
debtor: and was allowed by the courts below on the ground that 
the court acting under 5. 90, Transfer of Property Act, was not 
an executing court and that S. 258, C. P. C., was not appicapie to 
mortgage- -decree, not being a decree for money. 


aye following the Full Bench case in Malleharjunadu v. 
Lingamurti? that the proceedings under 8. 90, Transfer of Property 
Act, are proceedings in execution and that 8. 258, O. P. C., governs 
exeantion*of mortgagé-decrees, being decrees under which money 
is payable. Mallikarjuna v. Narasimha’ overruled. 


A; S. Balasubrahmania Atyar for appellant (decree-holder). 





‘ 2 
Subrahmania Aiyar, J. ) l 
' Daries, J. A. No. 72 of 1902. 
1904, November 9. J 


N 5 


C. P. Ca S. 244—Egecutiun of decree—Subsequent dispossession—— 
Fresh cause of action. 
| 


Payyath Nanu Menen instituted O. 5. No. 39 of 1892, (Sub- 
Court, Calicut). to have it declared that defendants were not 
validly adopted into the plaintifi’s Tarwad, and to recover posses- 


lL LBLRAO S71. 2 LOR, 25M. 244. 8. TL. R., 2b M. 413. 
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sion of the properties in defendant’s possession, on the ground that 
plaintiff was the sole surviving member of the Tarwad. The Sub- 
Court gave Nanu Menon decree for possession as karnavan of the 
Tarwad, holding that defendant’s adoption into the plaintiffs 
Tarwad was valid. Nanu Menon executed the Sub-Court’s decree 
and obtained possession through Court. Nanu Menon preferred 
an appeal to the High Court and the High Court held that the 
defendant’s adoption was invalid, and confirmed the Sub-Court’s 
decree in other respects. The Privy Council confirmed the High 
Court’s decree. Nanu Menon having died pending the appeal to 
the High Court, the defendants obtained possession of the proper- 
ties after Nanu Menon’s death. The present suit was filed by the 
executor under Nana Menon’s will for possession of the properties. 
. The cefendants pleaded that the plaintiff’s remedy was to obtain 
possession by executing the decree of the Privy Council, and the 
present suit was barred by section 244, C. P. ©. The Sub-Court 
decreed the plaintiff’s suit. 


Held: disinissing the defendant’s appeal, that the suit was not 
barred by section 244, O. P. C- The testator having executed the 
former decree of Sub-Court and having been put into possession in 
execution, the defendants having obtained possession afterwards 
gave the executor a fresh cause of action for which a fresh suit lay. 


V. Krishnaswamt Aiyar and A. Nilakanta Atyar for appellant, 


V. Bhashyam Atyangar, P. R. Sundara Avyar and C. V. Ananta 
Krishna Atyar, Vakils for respondent. 





Benson, J. 
Boddam, J. C. R. P. No. 822 of 1903. 
1908, November 26. 
C. P. C., &. 561—Memo. of objections between co-respondents. 


One respondent can file a memorandum of objections against 
another respondent. S. A. No. 1657 of 1898 followed. 


V. Ryru Nambiyar for appellant. 
T. Richmond for respondent. 
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Chief Justice, 


and 
Subrahmanta Aryar, J. 
1904, November 28. 


S. A. No. 1876 of 1902. 


Jurisdiction of Appellate Court—Suit by vendes for possession and 
in the alternateve for return of purchase money—Deecreg for 
return of purchase money against vendor—Appeal by vendor 
impleading vendee and person in possession—Reversal of decree 
and decree for possession as against person in possession. 


Suit by vendee for possession of the property purchased in 
the possession of defendants 1 and 2 or in thealternative for return 
of price’ paid as against the vendor (the 3rd defendant). ‘The 
District Munsif fonnd that the vendor’s title was barred by limita- 
tion and gave plaintiff a decree for return of the price paid. On 
appeal by the vendor, the Sub-judge found the title of the vendor 
to be subsisting, reversed the decree as against tho vendor and 
“as a necessary result of his finding on title’ gave plaintiff a 
decree for possession ng against defendants 1 and 2 though the 
plaintiff ‘did not put in a memo of objections for that relief. On 
second appeal, 


Held, that the Sub-J udge had no jurisdiction to pass a decree 
. for possession in favor of plaintiff as against the respondents 
(defendants 1 and 2) in the absence of an appeal or memo of 
objections by plaintiff. 


M. R. Ramakrishna Aiyar for appellant. 
A, S. Balasubrahmanya Atyar for lst respondent, plaintiff. 


F. Krishnaswame Aiyar for 2nd respondent, vendor. 


| 





Boddam, J. Te 
ite R. C. No. 308 of 1904. 
1904, December 1. 


led: C.,'8. 193— Perjury, conviction for—Deposition not taken in 
accordance with law—Cr. P. C., 8. 182. 


A deposition made in a civil case not taken in accordance with 
law is not admissible in evidence in a prosecution for giving false 
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evidence contained in the said deposition. A conviction based 
on such false evidence cannot stand. l 


In this case, the deposition was not read out to the witness 
in the presence of the court and the parties or their pleaders as 
required by 8. 182, Cr. P. C. 


Held, that neither the deposition nor any secondary evidence 
of what the accused deposed was admissible in evidence. 


V. Krishnaswami Aiyar and S. Srinivasa Atyar for accused. 


The Public Prosecutor (E. B. Powell) for the Crown. 





| Subrahmania Atyar, J. 
Boddam, J. a No. 116 of 1901. 
1904, March 1. 


C. P. C, 8. 861—Suit by revers‘oner for declaratton—Sutt dis- 
mirsed—-Decree for costs against reversioner—Appeal by 
reverstoner—Death of reverstoner pending appeal—Right to- 
continue appeal by plaintif s son the then next reversioner. 


A reversioner sued to have it declared that certain aliena- 
tions made by the widow were not binding upon him. The 
Subordinate Judge dismissed the suit with costs. Pending appeal 
by the reversioner, he died, and his son sought to proce with the 
appeal, claiming to be the then next reversioner. 


Held, that the son could not claim to continue the appeal as the 
suit by his father had abated by reason of his death. 


P.R. Sundara Asyar and K. Ramachandra Aiyar for appellant, 


F. Krishnaswami Atyar and S. Srinivasa Atyar for respon- 
dents. l 


æ * 


! RECENT ‘CASES. 


Chief Justice, ) 
Subrahmania Atyar, J. C. M. 8. A. No. 31 of 1904. 
1904, December 20. 


Appeal—Haecution Proceedings—Res judicata— Rate of interest to 
be allowed tn restitution. 

The plaintiff obtained a decree for money against the defend- 
ant und pending appeal by the latter executed the decree and re- 
alisedthe money.On appeal the decree was reversed and the plaintiffs 
suit was dismissed with costs. Thereupon the defendant applied 
for restitution of the amount realised by the plaintiffs together with 
interest at 12 p. c. per annum. Notice was issued to the plaintiffs 
calling’ on them to show cause why execution of the decree applied 
for by ‘the defendant should not be granted. The plaintiffs did 
appear. and the court ordered warrant to issue. The defendant not 
having paid batta no warrant was issued and his application for 
execution was stuck off. The defendant again applied for restitu- 
tion claimjng interest at 12 p. c. Notice was given to plaintiffs and 
the plaintifis appeared and contended that interest at 6 p.c. alone 
ought to begranted. The court held that the plaintiffs were bound 
by the previous order and ordered them to pay interest at 12 p. c. 
The plaintiffs asked for ten days’ time to pay and the court 
adjourned the application for execution accordingly. The plaintiffs 
appéaled on the ground that interest at 6 p. c. alone ought to 
have been awarded and that the matter was not res judicata. The 
District Judge allowed the contention of the plointiffs and reduced 
the rate ®f interest to 6 p. c. The defendant preferred the second 
appeal, on the grounds that no appeal lay to the District Court 
and that the matter regarding the rate of interest was res judicata. 

Held, that an appeal lay to the District Court from the deci- 
gion settling the rate of interest under Ñs. 2, 244 and 540, C. P.C. 

2.\.that the matter regarding the rate of interest was not 
rea-judicata as the notice given to the plaintiffs on the occasion did 
not give any intimation that restitution was applied for with inter- 
est at 12 per cent, and | 

3. that award of 6 p. c. was proper. 

Sheik Budan v. Ramachandra’ and C.M.8. A, 25 of 1903 
followed. 

T, R. Ramachandra Aiyar for appellant. 

M. R. Sankara Asyar for respondents. 


1, I, L. R, 11 B. 637. 
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Chief Justice. 
Davies, d. to M., 8, A. No. 68 of 1904. 
1905, January 1. 


Limitation Act, 8, 12.—* Time Requisite for obtaining a copy.” 


The 90 days time allowed for filing appeal oxpired on 28th 
April 1904. The Distiict Court closed for the Summer vacation 
on the 18th April 1904 Application for copies of judgment and 
order was putin on 2Uth June 1904, the date on which the District, 
Court re-opened after the vacation. Copies were supplied on 22nd 
June 1904 and this appeal was filed on the re-opening day of 
the High Courtt. e., on llth July 1904, Held, that the time 
between 18th and 28th April 1904 is not time requisite for obtain- 
ing copy of judgment within the meaning of S, 12 of the I imita- 


tion Act. 
Tukaram v. Pandurang! and Pandharinath v. Shankar? 


distinguished. 
T. Pattabhiramaiyar fur appellent. . 
C. Venkatasubhbaramiya for respondent. 





Chief Justice. 
fo. R. P. No. 160 of 1904. 
1905, Jaruary 18 
Auction Purchase—Default to produce two copies of sale certifi- 
cute—Forferture to Guvernment—Refusal to confirm sale. 

An auction-purchaser after duly paying the purchase money 
failed to produce in time two copies of sale certificates under 
condition No. 9 of the conditions of sale in the Proclamation of 
salo wherenpon the District Munsif declared. the amount forfeited 
to Government under condition No. 10 and ordered a resale. 


Held, that condition No. 9 is no condition within the meaning 
of the word in condition No. 10, that if it was a condition within 
condition No. 10 the rule was ulira vires as opposed to S. 812, 
C. P. C. and the conditions 9 and 10 have now in fact been deleted 
and that the order forfeiting the money and refusing to confirm 
the sale should be set aside. 


T, R. Venkatarama Sastri for P. 8. Bivaswami Aiyar for 
petitioner. » ; 
I. L L, B., 25 B. 684, Be I. L. EB., 26 B, 686, 
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' Benson, J. ha 8. No. 107 of 1902. 
1905, January 18. 


Hindu. ER ENE EE T of elder widow to adopt— 

Consent of junior widow. ” 

The senior of two widows can make an adoption with the 
assent of sapindas without consulting the wishes of tho junior 
widow in the matter. The adopted son will also devest the estate of 
the junior widow. 

T. R. Ramachandratyar for appellant. 

P- S. Stvaswams Aiyar and K. Kasturirangaiyaygar for res- 


pondent, 
Subrahmania Aiyar, J. 
. Boddam, J. ta S. No. 122, 123, 127, of 1901. 
1905, January 18. 


Hindu Law—Joint family—Possersion hy some members.— Eaclu- 
vion——Mesne profita—Liabilsty—C. P. C. dbi. 

Wherg in a joint Hindu family a momber is ex: Iuded from en- 
joyment and the rest are in possession of various portions of family 
property, the excluded member cannot claim mesne profits to which 
he may be entitled jointly and several’y froin all the members in 
possession. The members in possession are liable only s verally 
and to the extent to which they are, if at all, in possession in excess 
of theirshare. 

(Memoranda of objections between co-respondents were heard 
and decided in this case, as, their Lordships remarked, it was now 


well estaBlished that they lie between co-respondents. See Notes 
p. 84 :—Ed). 








Subrahmania Aiyar, J. J` 
Davies, d. la No. 287 of 1901. 
1905, January 19. 


Act XX of 1868, S. 18—Suit for removal of truxtee—Trustee’s 
death pending sutt—Costs to come out of trust estate. 

When a trustee is guilty of a breach of trust and a suit a is 
brought: to remove him, and he dies pending the suit, the court can 
order that the costs of the plaintiff should come out of the temple 
funds. S. 18 of Act XX of 1863 18 only an enabling section. 

Sir’ V. Bhashyam Atyangar for appellant. 

L. A. Govinda Raghavatyar for respondent. 


: 40 


Subrahmania Aiyar, J. 7 
Davies, J. $ A. No. 286 of 1901. 
1905, January 19. 


Religious Endowmeni—Hereditory trusts—Jurisdiction of courts to 
frame a scheme and to appoint additional trustee. 


Courts in India can appoint additional trustees, even though 
such appointment involved a departure from the arrangement 
contemplated in the constitution of the trust, The word “under 
the trust” in S. 589 do not mean only in conformity with the 
original constitution of the trust or with the rules now in force 
with respect to it. There is nothing to prevent a court from 
framing è scheme inter alia for the appointment of an additional 
trustee or the creation ofa controlling body such as that sanctioned 
in Chintaman v. Dhondot and Annajt v. Narayan?. 


Str V. Bhashyam Aiyangar for appellant. 


e 


L. A. Govindaraghava Asyar for respondent. 





Davies, J. 
Benson, J. A. 8. No. 174 of 1902. 
1905, January 19. 
Equitable aub-morigagee—-Mortgage—Depostt of mortyage deed— 
Mofussil property—Account—Lamitation—Deed of agency. 


A mortgagee may createa sub-mortgage by deposit of title 

. z e 
deeds, namely, his own mortgage deed with or without such of the 
title deeds of the mortgagor as may be in the possession of the 


mortgagee, ssi 


Under 5. 59 of the Transfer of Property Act an equitable 
mortgage may be created by a contract at Madras even though 
the properties covered by the mortgage are outside Madras. 


A registered deed of agency provided that the agency should 
continue for 3 years thatafter the expiration of the period ac- 
counts should be taken and that it any moneys were found due to 
the agent, the principal should pay the same both personally and 
on the security of certain properties. Within 6 years but more 

1. I. L. B., 16 B. 612. 3. IL. L. R., 21 B. 556. 
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than 3 years from the termination of he agency, the agent brought 
this suit to take accounts and to recover the amount that might 
be found due from the defendants both personally and on the 
security of the mortgaged properties. 


Held, that the suit was barred under Art. 85 of the Limita- 
tion Act, that the suit was not governed by Art. 116 and that as no 
amount could be found due (the suit being barred under Art. 85) 
no decree for sale could be passed. 


p: 8. Sivaswams Atyar for appellant. 
T. V. Seshagint Avyar for respondent. 





Full Bench. } 
White, C. J. | 
Subrahmana Aryar, J. 
' Davies, J. PCr. R. C. No. 468 of 1904. 
' Benson. d. 
‘Baddan, J. | 
1905, January 23. 


Indian Penal Code, Ss. 463, 464— Dishonestly and fraudulently” — 
“ Claim or title’ —Presenting a spurious certificate of good 
character in accordance with bye-law 131 of the Madras Univer- 
tiy., 


In accordance with Bye-law 181 of the Madras University, 
the petitioner forwarded a spurious certificate that heis of good cha- 
racter and had completed his twentieth year with the view of being 
exempted from producing the attendance certificate otherwise 
required by bye-law 129. It was admitted that the petitioner fabri- 
cated the signature of one Dr. Wolffe, that he forwarded the certifi- 
cate to the Registrar and that he did so for the purpose of being 
admitted: to the examination. 


Held, by the majority (Subrahmania Aiyar and Davies, JJ. 
dissenting) that the act constituted the offence of forgery within 
the meaning of S. 463, I. P. C. 


Per ‘Subrahmanta Aiyar, J :— 


The spurious document in question was not made fraudulently 
within the meaning of Ss, 468, 464, I. P. C. 
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Per Davies, J :—The act did not fall within the definition of 
forgery within the meaning of B. 463 I. P. O. 


1. Rangachariar for petitioner. 


Lhe Crown Prosecutor (John Adam) for the Crown. 


Chief Justice, 
Subrahmania Atyar, J. p8. A. No. 1600 of 1902. 
1905, January 26, 


Limitation—Sale for arrears of rent— Act KIII of 18¢5—Pluintiff 
not party to the sale — Dutt for declaration. 


A tenant sold his holding to the plaintiff in this case in 1896. 
In 1900, the holding was sold under S. 38, Act VIII of 1868, 
, for arrears of rent after notice to the vendor of the plaintiff. 
Plaintiff brought this suit for a declaration that the sale was not 
binding on him. The suit was brought atter the expiry of one 
year from the date of sale in 1900 :—Held, that as the plaintiff had 
purchased the tenant’s rights in 1895, no interest in the lands 
remained in him to pass under the sale in 1900. Held further 
that as the plaintiff was not a party to the proceedings resulting 
in the sale for arrears of rent, he was not bound to set aside 
the sale within one year, and that the ordinary period of limitation 
prescribed for @ declaration applied to the case. 


T. V. Seshagirt Aiyar for appellant. 
K. N. Asya for first respondent. 
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Accomplice evidence necessity of corroboration -—Se MURDER. 
Act I of ‘1897, B. 4—Oonditional undertaking to promise—Pronots. 


When there is no unconditional undertaking on the face of the dosu- 
ment and the.undertaking is only conditional on the amount being 
remitted as requested, the document is not a promissory note within 

, the meaning of 8. 34 of Act I of 1879, 


Chatinamma v. Ayyanna, I, L. R., 16 M. 263, overruled. Narayana- 
sawmi V. Lokambalammal, I. I. R., 28 M. 156, note and Bhat Narhari 
Bhat v. Atmaram Moreshwar, I. L. R., 13 B. 669, followed, 


Where & pergon wrote a letter to the following effect :—“ In addition 
to(Rs. 115 already received Rs. 385 is also required. Please send 
it by the bearer Srinivasan. The amount will be returned with 

° interest at 12 per cent. without delay” :— 


Held, that the letter was not a promissory note. 
Bharata Pisharods v. Vasudevan Nambudri oe 
Adoption made under pollution —#es Mavras Acr I oy 1894. 
hae 


Adverse posgession of Karnam’s omoltments -—Ses Mapras Act 
IT oF 1894. 


Appeal mee Cryin Procenuse Cons (11). 
—— See|Orvit Procupure Cops (18). 
See REVENUE Ryoovery Acr (MADERAS), 
Appeal from orders settling terms of sale proclamation :—See 
Crys Prooxpune Conk (14). 
Appellate Court, functions of :—See Cowrnact or BALE or Goons. 
Appellate Court's order, true theory as to :—See Cemar Peoc- 
DUER Oops (3). 
Arrear of ront :—See Rewr Recovery Act (3). 
Award, refusal to file :—See Crvi Peoorpuny Oona (18). 
Bailor and baileo :—See Conrnacr Aor (8). 
Bailor, rights of :—Ses Conreaor Acr (8). 
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Chanks, how fac stbjoct of theft :—See Pewar Cops (4). 


Charto. Act, S. 18 :—See Criminan Procepure Cops (8). 


1. Civil Procedtre Code, 8. 11—Ezrplanation—Cimt Sutt—BSutt of a 
Ctrl nature—No claim to office or emoluments—Clatm torectte certai% 


~ Pago. 


izata—Mere matter of ritual or raligious ceremony—Claim for imaginary 
damages-—Jurisdiction of Oivsl Courts. 


The whole of an ill-defined community, suc’: as all the members of rhe 
Vadagalai community wherever sesidiny caunot Le entitled to any 
particular office ina temple or ‘o any emolcments or perquisites 
thereof. 


Where a plaintiff's claim ig not to any office or emoluments Lut is 
coufined to rights in religious ceremonies, the same is not cognizable 
by the Civil Courts under 8.11, Expln © P.C. Even the addition 
ofa claim for damages whioh is purely imaginary does not bring it 
within the cognizance of the Civil Courts. 


Where the Vadagalais sued for a decleration of their right to recite 
certain sacred texis in a temple either after or apart from the 
Tongalais either under usage or under a Razinama which was only 
a tsmporary arrangement and asked for damages which were purely 
imaginary in respect of perquisites which they alleged they had been 
prevented from getting, Held, the suit was not cognizable by the 
Civil Courts. 


Subbaraya Mudatiar v. Vedaniachartar ... 2a ee vex. ATE 


8. 13. Expl. I].—Judgment setting aside 
auction sale to morigagee as fraudulent—Sutt by mortgagee on hypo 
thecation, maintainability of-—Merger of morigage. 














Where a mortgagee purchases the equity of redemption and the sale is 
set aside as fraudulent there is no merger of the mortgage and the 


morigages is entitled to fall back upon his mortgage. Å 


A judgment in a suit for setting aside an auction sale to the mortgagee 
as fraudulent and for recovery of possession from the mortgagee 
purchaser will not bar the latter from suing to recover the amount 

"due under his hypothooation (which does not entitle the mortgages 
to hold possession). 


The matter relating to the hypothecation is not a matter which might 
or ought to have been made a ground of attack within the meaning 
of 8.18, Expl IT, 0. P. C. 


Gurusamé Atyar v. Kaveri Boyes Ammal . ove eee . 485 


having no interest—No deoree against such person—Finding no res-judicata. 





3. 


Where a person who is not interested in the subject-matter of a suit 
_is made a defendant, a judgment in that suit cannot be used as 


res-judicata in a subsequent suit between the gaid person and the 
_, plaintiff in that suit. 
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qa of 


Where ag a matter of fact the decree in.the former suit (brought 


against three brothers) directed delivery of possession in the hands 
of two brothers, though upon the ground that there was no partition 
between the brothers the decree is not against the other brother, 

who could not, therefore, have appealed against such a deores. 

Rajah Ram Bahadoor Singh Y. Mussumut Lachoo Koer, L. B., 121, A. 
28 at p 34 followed. aa 


o 


ithe finding in such suit that there was no partition is not res-judicata 
in a subsequent suit brought by the other brother for a declaration 
` that the properties in his posession and not included in the former 
` snit are his exclusive properties having fallen to him as his share in 
a partition. i 


r 


. Explanation Il. to 8.18, C. P: O., can have application only when the 


matter urged in the subsequent} snit could nave formed a defence 
to the firat suit. 


Govindasami Thevan v. Gopalasamé Sivajs Mohithet ia 
——— §. 13.—Esplanatton 5.—~Res-judicata—Person 


impleaded as defendant, not interested in reltef—Decision not binding. 


Where a person who is a defendant in a suit ig not interested in the 
relief prayed for in that suit a decision passed in such suit does not 
bind him in a subsequent suit. 


Under 8. 13, Explanation 5, O. P. O., the plaintiff in the first suit can 

represent the plaintiff in the second suit only if the latter has any 

) right to any relief claimed in the first suit. 

Chandu v. Kunhamed, I. L. R., 14 M. 824 overruled, Mahabala Bhatta 
v. Kunhanna Bhatta, L L B., 21 M. 378 (883) approved. 


‘Where, therefore, four out of five reversioners brought a snit against 

ethe defendant in possession for recovery of their shares in the estato 
of the last male owner impleading as a defendant the fifth rever- 
simer who refuses to join in the guit and obtained a decree, a deci- 
sion in such suit cannot be pleaded as res judicata in a piat brought 
by the fifth reversioner or hie representative, 


, 
| 


Bomania Mudali v, Lulandaivelu Pillai a a 


5 ——— — m $. 17.—" Reside,” meaning of—-Power of Attor- 


l 


ney given by Zemindar during absence ‘for Delhi Durbar--Zemindar non- 
- esident—Surt filed by agent, propriety of Vakal's authority, 


fre ‘Reside ” is an ambiguous and elastio expression and has tn be intor- 
| preted with reference to the object and - ‘character of the provision 
| ain which it occurs. 


Í The object or purpose of S. 37, C. P. C., being to provide for appear- 
L'U ances being made and acts being done on behalf of suitors in courts 


” within the jirisäiotton of whioh they are not, at the time, present, 2 
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liberal construction should be placed upon the term “ non-resident” 
occurring in the said section. 


Where, therefore, the plaintiff, the Zemindar of Httiapuram, lef. 
Httiapuram, his permanent residence, for. Delhi to attend the 
Darbar, and before leaving, gave a power of attorney to a certain 
person to institute and conduct suits in his absence, and the agent 
instituted a suit against the defendants for rent due, but omitted 
to file with the plaint the power of attorney which he was bound 
to do under Rule 28 of the High Couyt Rules, and District Munsif 
returned the plaint for the power’ of attorney being filed in accord- 
ance with the said rule and the plaint was represented with the 
power of attorney, but after the Zemindar had returned from the 
Durbar, (the Zemindar being absent in all for about two months):-— 


Hel@ (1) that the Zdémindar must be treated as “ non-resident 
Within the meaning of 8, 87, C.P.0.; 
(2) that the plaint must be treated as properly presented by 
the agent within the meaning of that section ; 


(8) that the production of the power of attorney though 
after the Zemindar’s return would not alter the pre- 
sentation of the plaint when he was away; and 


(5) that the vakil who had been retained when the plaint 
was presented was perfectly competent to file the power 
when he did it. 


Zeminda: of Ettiapuram v. Subba Reddy ... 


6. ————ų— 8s. 159 and 386 :—Ses Lerrers Parenr (1). 

"7, ———— $s. 197, Cl. (a), 622 -See Cananan Pgo- 
cupuBx Cops (8). + 

; a S, 232.--Right of transferee decrea holder—No 
application merely for recognising transjor—- Application for execution. 

















A transferee decree-holder can only apply to execute the decres 
under S, 282, C. P. C. He can make no application merely for 
recognising him as transferee and there is no provision of law 
requiring the court to recognize the validity of the transfer 
before the transferee applies for execntion. 


Ramachendra Atyar v. Subramania Chettiar Sig re ats 


n x 8. 244.—-Objection that property belongs to Tavashi 
—Queation tn execution. 

An objection by a defendant that immoveable property: attached in 

exectition of s decree is not the private property of the judgment- 

debtor but that of the tavaxhi consisting of the defendant, the , 
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judgment-debtor and others ia one falling within 8, 214, C.P C., 
andjan appeal will He from the order of the Court of Fist 
Instance. 
Ramaswami Sastruly v. Kameswaramma, I. L. E., 23 M. 361, followed. 
Rangan Patter v. Lakshmi Netthiar —... a: a 
~—— E. 844.—Order in execution—Illegal acts 
done in executing order—Question tn execution—Breuhing open almyruh— 
Jewels taken but not mentioned in attachmeat-list. 


10. — 


> 








A olaimn by a judgment-debtor that the deoree-bolder in executing his 
decree by attachment of the former’s moveable property caused 
certain almirahs to be broken and took away jewels without men- 

j tioning the same in the attachment list and without orediting the 
same for the decretal amount is one falling under S. 344, Civil Pro- 
cedure Code, and must be determined only by the court executing 








the decres. 
Krishnamurthi Aiyar V. Narayanasawmy Aiyar ... ve 
11. s m E. 844—Partition decree—dypplication for 


appomting Commisstoner—Limitation—Limttation Act, Art. 178—Order 
rejecting on ground of lamitation—Appeal. 

Where! compromise deoree is passed for partition and one of the 
parties applies for the appointment of a commissioner, an order 
rejecting the application on the ground that it is barred by limita- 
tion ‘is a decree und is, therefore, appealable under 8. 244, O. P. C. 

Such appeal) is not taken away by thefsot that the court rejecting 
the application wrongly assumed the existence of a decree to be 
executed. 


® 

An application for the appointment of a commissioner is not governed 
by Art. 178 of the Limitation Act and is not subject to any rules 
of limitation. ' 

A court in order to bring the litigation to an end may appoint a 
commissioner withont being put in motion by any party. 


Latchmanan Ohetty v. Ramanathan Chetty as sole ai 





—— S. 244—Surety of judgment-debtor—Sutt 


iz. ————— 
for exemption from liability—Mainiainabslity of. 


A suit by a person who has become a aurety on behalf of a defendant 
during the pendency of a suit for a devls, ation that he is not liable 
to the decree-holder for a portion of the decree is not maintainable 
andjis barred by S. 244, C. P. C. 


Tinga Reddy v. Hussain Reddy ... ae ee KA 
2 : 


t 


Page, 
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13. ———————- 8 244—Decres-holder purchaser —Purchaser 
from deree-holder—" Rey: esontative "—Maintainabitity of suit for poss- 
esston, : 

A purohsser from n decree-holder who has purchased property of the 
judgmert-cebtor at court ancticn is a representative of the *“decres- 
holder ” fur the parposca of S, 214, C. P,O. 


Proceedings fur delivery of possession between a deeree holder pur- 
chaser wad the yudgment-debtor are proceedings “ relatmg to the 
excoution, discharge or satisfaction of the decree.” 


A suit against a judgmett debtor by the purchaser from a decres- 
hotders for deil.ery of possession of lund purchased by the latter in 
Court uuotion and soid to the purchaser is barred by 8 244, C. P.O, 


Tharagunar v, Hussain Salib oo =- aue 
44.0 umm f £44, 287 ard 288— Proceedings 
under 3, 237—Ministevial not judinal—No order—No appeal under 
8. 34. i 


Proceedings cf a Court un“er 8 287, Civil Proeedure Code, and the 
rules framed thereunder ın relation to the proclamationeof sale are 
not ’or:ora’ and are, therefore, not appealable as * decree.’ 


The provision in §. 287, Civil Procedure Code, es to summonimg 
wit..esses and making enquiries, and the provision in 8, 288, Civil 
Procedure Code, as to exemption of Judges are confirmatory of this 


View. 
Bivujami Achi v. Subrumanta Atyar Ha n i 
15. —— mm - --- —— §& £57 A.—Sanciton of Court—Abrence of 


sanction, efeel af—Alieration of decree—Entry of satt-faction—Limtlation 
— Res judicata—Atta: liment— Hfect of dirmirosal of execution petition on 
atrachment— Order upon a prelanuinury wseue, effect of, 


4 


A decree of Court cannot be subsequently altered except under Se, 


206 or 2.0, 


An agreement Letween the decree-holder andthe judgment-debtor 
secui iug some additional Lenefit othe former does not become a 
part of the decree by sanction of Court, but can only be enforced 
in a separate Built. 


Without eanction «f court, such agreement is void and cannot be 
enforced either in execution or in a separate suit. To hold that the 
section does not make it void fora sepsrate suit isto defeat the 
very poly of the section which is inteuded to protect judgment- 
Jebiors f.um beu g coerced Ly threat of execution proceediugs to 
mLmit to uncousciunable exiortion by the devree-holders and 
is aiso opposed to tLe ciear ie:ms of the section, 


sa 
w 
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A sxnotioned ngreemont to give time for the payment of the judgment 
debt operates as astay of execution under S. 244. 


An agreement which adjusts the decree is enforceable In a sepurste 
snit, even though sanction has not L en obtained, if it docs not secure 
the payment of any sum more than the amount payable under the 
decree. 


If the sanctioned agreement makes ony sums payable townrds the 
decree in any particular manner, and pnyments are so mide, ench 
payment should be certified to the court under S, 238; otherwise 
such payments will nob be recognized in subsequent execution pro 
ceedings. The judgment debtor can only sue for breach of contract 
if such payments wore not given credit fur. 


An ¥pplicntion for sanction under S 2657 A is not n step in aid of exc- 
cution and cannot furnish a fresh starting point of limitation fur 
execution. 


Where after execution waa bsrred, applications for erecution had 

‘ been put in and gr.nted nfter 10’ice to the part’us, and even 
money of the judgmnent-debtor in cout had been psd io the 
decree holdor, held that the Judgment-deLtor wes debarred from 
raising the question of limitatior. 

An attachments made after notice to the Julgment«lebtor is not 
discharged by the mere fsct of the opplisation for execution 
being subsequently dismissed fov default of pros: outon. 


A determination of one of the quest ous of law which mey have to 
be decided before execution oan be granted, is nos ax order in 
execution and cannot operate ns res judicuta unlers it has been 
followed np by an order in execution. Nor neei such ndetermi+ 

` natidh in the absence of an order fol'o ving it be spp2a'od against. 


Where an execution pevition is withdrawn after the determ‘naticn 
of: one of the preliminary queatio.s ising in the case such 
determination is no more than the expe sion of the Judge's opi- 
nion and is of no offect for any purpose, 


Venkatagiri Aiyar v. Sadagopachartar .., aes ep 


fs. 363 and &32.—Death of defendant 
(reeponilent) —Riyhi to sue not surviviny— Asains! defen lant alone—Appli- 
cation to substitute legal rep ‘esentativs —Limitation —Dslay— nbatenent, 


-~ Under 8. 368, Civil Procedure Code, whichis msde applicable to 
appeals if any defendant (reapondont) dies before decrees and tho 
right to sue dows not survive against the surviving defendants (res- 
pondents) alone the plaintiff (appellant) shonld apply to have n 

$ specified person whom he allege- ts be the ‘egal reprere tative of 
the deceased substituted for him, bat if hə fsils so to apply withia 


16. 











l + 
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the prescribed reriod (i, e., © months from the death of the deceas- 
ed) the suit shall abate unless he satisfies the court that he has 
sufficient cause for not making the applicaticn within such period. 

Where, there'oie, pending an appeal against a decree directing that a 
sum shonld be paid to a partner in a suit for taking accounts 
and winding up a partnership. the respondent to whom money 
was ordered to be paid died leaving na will, probate of whioh 
was granted to his son within the 6 months allowed by law for an 
upplieation to brirg in the legal representative as a party and the 
app’ llunt only made his appHoation after 6 months from the date 
of the deceased respondent :— 


Held (1) The right to ane did not survive against the other defendants 
(respondents) alone and the appeal could not proceed in 
the absence of the representative of the deceased respond- 
ent. 


(2) The appellant had not 6 months from the date the legal 
vepresentative of the deceased respondent was constituted, 
but only 6 months fromthe date of the death of the 
deceased respondent ; 


(3) As the appellant did not show snfficient cause for not filing 
the application within proper time the appeal abated. 


ee 


Raj Chunder Sen v. Gangadas 


fs. 373, 462 and 6282.—Duty of Court 
sotth regard to minor—Suti by nest friend of minor relating to latter’s 
estaie—Infaunt, porition of-—-Coenduct of guardian prejudicial to minor— 
Duty of Court—Uncenditional withdrawal in pursuance of agreement 
Agreement within N. 482 voidable—Revision. 


A suit relating to the estate or person of an infant and foe his benefit 
has the effect of mĦiking him a Ward of Court and, therefore, no 
act can be done affecting the property of the minor unless under 
the express or the implied direction of the Court itself. Rahimbhoy 
v. Habibbhoy, I L, B., 13 B. 137 referred to and approved. 





17. 





It is the duty of the Court where it finds that the next friend does not 
do his duty in relation to the suit not to permit him to prejudice 
the interests of the minor bat to adjourn the suit in order that some 
one interested in the minor may apply on the minor’s behalf for the 
removal of the next friend and appointment of anew one or in 
order that the minor plaintiff himself may, on coming of age, elect 
to proceed with the suit or withdraw from it. 

A withdrawal of a suit by the next friend of the minor in pursuance 
of an apreement or compromise entered into with the defendant 
without the leave of the Court is voidable atthe instance of the 
minor under 8, 402, O. P.O. 


i 
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18. 


20. 


3 


ai. : 


{ An unconditional withdrawal of a suit by the next friend of a minor 
1° (without liberty to bring a fresh suit) is an act prejudicial to the 
minor and ought not to be allowed by a Court, and if so allowed, 
the High Court witl interfere in revision under 8. 622, 0. P. C., and 
set it aside. Ram Sarrup Lal v. Shah Lataput Hossetine, 1. L., R., 


na 29 C. 785 followed. 


Dorasamy Pillat v. Thungasami Pillai . 


Bs.525 and 622.~-Refusing to file an 

award—Decree— Appeal—No revision. 

An order of a District Munsif refusing to file an award under 8. 525, 
O. P. C., is a decree from whieh an appeal lies. Dictum of the Privy 

Ovuncil in Ghulam Jilaat v, Muhammed Hasan, L. B.29 I. A. 51 

|’ followed. Mana Vikrama Y. Krishnan Nambudri, 1. L. R., 3 M. 68, 

overruled. 

io Ponnusami Mudalt v. Sundara Mudali ... tae : ii 

Se E. B840- Common AIE TE TAT standi 

ifor appellant :—See Hıxpu Law (8). 

| Set ciee -, 8s 532, 537, 590—“ Procedure?— 

“Powers” — Distinction between—Interim injunction—Jurisdictron of 

i appellate Court to grant in appeal against order. 

Per Chief Justice and Subruhmonia Atyar, J. (Davies, J., dias.) :— 
An appellace Court has jurisdiction under the Code to pass an 
interim order of injunction pending an appeal against the order of 
the Lower Court refusing to grant a temporary injunction pending 
disposal of a suit for recovery of properties. The faat of the appeal 
not being against a decree does not prevent the Appellate Court 
from exercising jurisdiction in the matter. 

Per Chief Justice:—It would be anomalous to hold that the High 

te Con.t in second appeal possesses powers which it doos not possess 

in an appeal from an origingl order and the want of uniformity in 
the language of Ss. 690 and 587, C. P. C., is no good reason for so 
holding. 

` Semble :—-Even apart from the provisions of the Code, an Appellate 
Court has inherent jwisdictiou to grant such an interim injunction. 

Per Davies J.-—The term “ procedure” in 8. 590,-C. P. O., is not 
intended to cover all the provisions of ch. XLI of the Code and 

: the term “ powers” in'8. 582 is pre-eminently not a point of “ proce- 

dure” as used in 8. 590 
‘Mahadeva Row v. Sethuram Sahib ed ji a sis 

——, §. 623—Reriew—Noticee—Appeal set down 

| for. hearing~-Appellant not present— Default. 

Under the Code of Civil Procedure no order of review can be made 
withont previons notice to-the person in possession of the decree 

 which-is to be reviewed. 








ee eee 
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Jt is the duty of a person who has a case in the paper (Notice-board 
or cause list) to be present prepared to support it by counsel or in 
person. 
Zahur-ud-din v, Nur-ud-din nee set 


4 


‘is Sa 7 
22. 





—— m Fg 629 and 6228—Review of decreas after 
appeal—Order granting review illegal—Remedy either in appeal or revi. 
sion, —— Jurisdiction, i 
Lower Courts have no right to interfere on review with decrees 
passed by them sfter an appeal has been preferred to an appellate 
court from such decrces. 


An order granting the review of a decree-from which an appeal is 
pending (although snoh nppeal is preferred after the review) is 
ulira vrea and oan be set aside by the High Court in an appeal 
from the order granting the review or in revision under S. 623, 
0. PC.: ’ 


An objection to the jurisdiction of the judge in granting the review 
may be taken in an appeal unde S. 8629, C. P. O., fron the order 
granting the review although sneh objection is not mentioned in 
the section ag one of ‘the groands upon which an appeal against the 
order granting the review may be allowed. 


Ramanadhan Chetti v. Narayanan Chetti ... : E = BB 


Civil Svit:—See Orviz Procenure Cope (1). 
Claim of agent for reimb7.ser ent :—Se Corrracr Act (1). 


Commiss'on, application for appointing:—Ses Civiu Procenurn 
Cope (11). 


Commission, iss26 of, cases of :—See Lerrers Patent (1). ê 


Companies ‘ct, 8s 336. 186 and 169.—Notice to creditors to prove 
claim-—-Fatlure to come within time—Penalty—Distribution already made 
not disturbed—No necessity to file sutt—Proof at later stage. 


Where a Company is wound ap and an official liquidator appointed 
a oreditor of the Company who fulls to bring forward his olaim 
within the time mentioned in the notice published under 8. 156 of 
the Indian Companies Act is not precluded from ctming in ats 
later stage to prove hia claim and is not bound to establish his 
claim by bringing a suit with the special leave of the Court under 
S, 136 of the anid Act. 


The penalty for his failure fs that mentioned in the latter partof 
8, 156 under whioh the olaiment will be exoluded from the benefit 
of any distribution mads before such debta are proved. He can 
therefore, only claim a proportionate share in such assets as may 


15: 
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r remain undistributed at the time when he proves his claim and 
. © without disturbing any distribution made before such proof. 


i In re Gereral Rolling Stock 00.,~—Joint Stock Discount Company's Olam 
L. R, 7 Ch. 646 followed. 


` Notice of appeal under S. 16) may be extended. 
' Isack Jesudasen Pillai v. Ramasamy Chetty Gi ae we 345 
Compensation for building -—See Lanpiorp anD Tenant (2). 


Comp-.omise by guardian, effect of, on minor :—See GUARDIAN AND 
Minor. 
Conditional rndertaking ‘o promise —See Acr I or 1897. 
Cons'derat.on, iailrre of:—See BPECIFIO PERFORMANCE. 
i 
Conten pt o: Cow. t:—See Hinpv Law, (13) 
Contrib-tory nel gence :—See Torr. i A 
1. Contact &ct, £.30.— Wagering contract—Agreement to pay differences 
~ Payment by agent to third parties—Claim of agent for reimbursement, 
. 8. 30 of the Contract Aot is no bar to a olim for reimbursement by 
‘ "an agent entering into wagering agreements under his principal's 
authority for payment of differences (in the p ice of paddy) and 
paying moneys on behalf of his principal in pursnance of such 
i contracts 
Chekka Venkatastramy v. Gajjila Nagabhushanam... a =» 8268 
» 8. 6S :—See Limtarion Act, (4). 





1 





——, E. 108, Excep. J, 178 & 1'79.—Bailor and batlee 
-Possession of batlee— Meaning of ‘ possession’ —- Bailee pawning goods 
bailed— Rights of builor. 


‘Where a person took some jewels from the owner ta be returned to the 
latter after four days, and after the expiry of the four days the 
bailee pledged the goods toa third person, the latter is not protected 
by Ss. 178 and 179 of the Contract Act and the owner may recover 
the jewels from the pledges. - ' 


| Por Boddam, J. .— 


-=> ~ = —_— 


‘The protection given to pledgees by Contract Act, 8. 178, ia the same 
‘ ag that given to buyers under 8. 108, Excep. I of the samo Act. 


‘The word ‘ Possession” has the same meaning in both sections. It is 

' neither custody, nor mere physical control. 

_Biddamoyee v. Sitaram, I. L. R., 4 C. 407 and Shankar Murlidhar 
v. Mohanlall, I. L. R., 11 B. 704, refened to, 


» Jewe's in the custody of a wife are not in the “possession” of the wife 
i within the meaning of 8., 108, Excep.. I and 8, 178. ne 


16. 
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4. 


“Possession” of a pergon having a limited interest is not “possession” 
within the meaning of S, 178, as that case is specially provided for 
in 8. 179. 

The “ possession” of a person under a hire purchase agreement is- not 
such a possession as is mentioned in 8.179 even in the absence of 
the words “no.withstanding instructions of the owner to the 
contrary.” 

The word “ possession” in S. 180, Excep. I does not inolnde the case 
of a person in possession under a contract of: hire. : * 

Per Subrahmanta Atyar, J -~ 


S. 179 of the Contract Aot refers to casés where the piwner has pos- 
session which is necessarily traceable to and is an incident ofthe 


Page. ` 
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limited interest he ha» in the goods pledged. But B. 178 of the. 


Act refers to cases where the pawner has a document of title to 
goods or hus possession of goods unconnected with and independent 


of any interest of his in such goods. In the latter case the pawner 


g can, as one invested with the symbol or ind:cia of property, make a 
Š valid trausfer of the goods under vertain circumstances notwith- 
standing the absence of any interest inthe g ods. 


The possession by a pawner when such posseasion is traceable to and 
is an incident of his right as the hirer of the goods pawned is not 
such a possession as is contemplated under S. 178 of the Contract 
Act. 


The possession of goods by a factor is not an incident of his interest 
in the goods’, bnt is directly attributable to his choracter as agent 
whether the agency is one coupled with interest or otherwise. . 


8.179 of the Contract Act necessarily implies that the limited inter- 
est contemplated therein is such as to make pledge valid to same 
extent and not altogether invalid. 


A pledge by a person who hired the goods after the termination of 
the bailment is a conversion for which the owner may maintain an 
action against the hirer and the piedgee. 


Naganada Davay v. Bappu Ohattiar vow ane ‘on 


aay 


oe eee 


S, 120—Surety to an administration bond—Right to be 
discharged from future liability—Right to sue for administration, 


A person who standg as surety to an administration under 8. 78 of 
the Probate and Administration Act is not entitled to be digoharg- 
ed from his liablity as regards future transactions upon the g-ound 
that the administra rix is wasting and mism maging the estate, 

The English practice is also that the original sureties to an adminis- 


tration- bond willnot be discharged and other sureties allowed to 
be substituted’in their-place by- the Court. 
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| Sy; 
Contract pecan I g e a 


8. 130 of the Contract Act does not apply to the special contract of 
snretyship entered into by a enroty to an administration Lond. 


Asurety to an administration bond is neither a creditor of the es- 
tate nor a legatee and is not entitled.to bring an administration 
suit. 

Subraya Chelty. v. Rajammal ... sS is s 


Contract E E E A rate of interest. 


Whére under the terms of a bond executed to the stake holders of a 
certain ohitfund the obligor bound himself to pay 27 cottas of paddy 
in certain instalment and that on default to pay. 1/16th cotta per 
cotta per diem for interest from date of default. 


Held that the stipulation was not unenforceable, 
l 
Periasami Thalavar v, Subramanian Asari at aah ame 


Contract of sale of goods in Ind\a.—Parol evidence—Bought and 
sold notes——Fraudulent intention in such notes-—-Trick practised vendor— 
Right to daim damages—Hvidence Act, 8. 92-—-Appellate Court seized of 
whole case—BSubstantial moe: 


In Lir a contract of sale of goods can be proved by parol. 


Where auch contract is completed by bought and sold notes which 
are however falsified by a trick practised by the vendor oa the buyer, 
the latter will be entitled to disregard them and prove his con- 
tract by other andlantccoedent material. 

“Where a contract to purchase a cargo of Russian Kerosine oil was en- 
tered into by means of telegrums and the transaction was com- 
pleted by the exchange of bought and sold notes between the 
broker as representing the vendor and the latter as a fraud or trick 
practised on the buyer inserted in the bought and sold notes 
300,000 cases of oil whereas in reality the cargo amotnted to 
135,000, cases, and on the vendor refusing to delivar the whole 
cargo, the purchaser brought a suit for a declaration or for dama- 
gos that he was entitled to the whole cargo, for rectification of the 
ee and sold notes and for farther relief :— 


Held, (1) that the right of the buyer being for the whole cargo or 
for damages upon the contract did not depend either for 
constitution or evidence on the bought and sold notes and 

| was not affected by the trick practised on him in the said 
notes. 


| (2) that the aotion was not founded onthe bought and sold 
i s notes and that therefore no rectification was needed, ' 


g, e 


Page. 


482 


136 


18 


Contract of sale of goods in India— Continued. 
(8) that where the first Court awarded a decree for damages in 


Page. 


favor of the aggrieved purchaser but did not mention any- ° 


thing about the prayer for rectification, the appellate court 
on the appeal of the vendor was possessed of the whole case 
and waa not entitled to say that it was unable to do justice 
to the buyer on the ground that the first court refused the 
rectification and that the buyer did not appeal therefrom. 
and (4) that 8. 92 of the Evidence Act had no application to the 
cage. 
Durga Prasad v. Bhajan Lal ... set vee 


Contract, construction -—See Interss: AOT. 


1. Court Pees Act 8. 7 Cl. 8 :—Attachment not binding—BSutt to set 
aside sale is one to set aside attachment—Practice—Procedure—Objection 
in appeal by defendant appellant that plaint ts not properly stamped. 


A suit which is in terms to set aside a sale on the ground that an 
attachment is not binding is virtually a suit to set aside an attach- 
ment and Court-fee should be paid on the amount of the attachment 
or the value of the land attached whichever is less under 8. 7, ol. 8 
of the Court-fees Act. 


Where a plaint is not properly stamped anda decree is given in 
plaintiff's favor and objection is takenin sppeal, the appellant 
should be made to pay the proper court-fee before the respondent 
is called upon to pay the defloient stamp duty payable in the Court 
of the first instance. 


Gangathara Aiyar v. Veta Ohetty ae es 


` see 





Es. 7 and 9 :—Suits Valuation Act, VII of 1887, 
8s. 8 and 9—Suit for cancellation and delivery of mortgage—Valuation 
for Court fee—Plaintif to fis—Power of Court to revise—Jurisdjction, 


A suit for cancellation and delivery up of a mortgage bond falls under 


8. 7 para IV (c) of the Court Fees Act and the plaintiff is at liberty. 


to value such relief Such valuation must be verified by the plain- 
iff and the Court must accept the same and has no jurisdiction to 
revise it. 
The valuation for purposes of jurisdiction is also determined by the 
value fixed by plaintiff (See 8. 8 of Act VII of 1887). 


Where, therefore, a plaintiff sued for caneellation and delivery of a 
mortgage bond for Rs. 4,000 but valued the relief at Ra. 50, such 
valuation cannot be revised by the Court and the suit is triable by 
a District Munsif’s Court. 


No roles are framed by the Madras High Court under 8. 9 (f the 
Suits Valuation Act with reference to snits referred to in B. 7, 

- para. iv of the Court Fees Act, 

Ohisnammal-y. Mahomed Madarsa Ravuther 
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Covenant to pay :—See Taansrex or Puorsety Act (8). 
1. Criminal Procedure Code, 8. 10'7.—Order to keep Mokhasadar—Pro- 
test by Mokhasadar—-Zamindar’s interference with Mokhasadar’s possession. 


A Zamindar acts illegally in sending people to a Mokhasa village to 
oust the Mokhasadar from possession and to induce the tenants to 
ibroak their engagements with the Mokhasadar ond the Mokhasadar 
is entitled toobject to this trespass and to protest against suoh 
improper proceedings. Such protests on the part of the Mokhasa- 
dar or his agent will not justify » magistrate in binding him to 
keep the peace. 
Ohendrasekhara Dalat v. Emperor ns bias dus we OE 
8. 133.—O0ld market existing—Now market 


opened by another—Carrying on trade not tnjurious to health or physi- 
cal comfort—Order closing new market illegal. 





A-person who opens a new market close to an old’one cannot, by 

r the mere fact of opening such market, be said to be carrying on 
a trade or occupation that is injurious to the health or physical 
comfort of the community: and a Magistrate is not justified in 
passitg an order under 8. 183 of the Criminal Procedure Codo 
closing the new market, 


hi 


Even the fact that people in tbe old market are forcibly dragged 
from it to the new one will not justify the order under 8. 188 
| Moidin Kutis v. Abdulla ts saa i at 


3. 195, Eub. S. 1 Cls. cy and ne £s. 6 & 
”, cr, (a) & S, 439.—Civil Procedure Code Be, 197, Ol (a) 622— 
Village Courts, Act, 1888—Oharter Act, 8.15-—-Penal Code 8. 199— 
Meaning of Court Subordtnate—First Court refusi: g or according sanction 
—2nd Court setting astde on appeal—Appeal to High Court—- Trus 
theory ias to order by Court of appeal—Afidavit in attachment before 
judgment— Liability of declarant under 8. 199, Penal Code for false state- 
ment—Any Court competent to administer oath of declaration to affidavit 
Village Munstf, a Court. 


An order passed by the court of appeal is in law the order which 
ought to have been passed by the Subordinate Court and will, there- 
fore, have the same efficacy and operation as the order which ought 
to have been passed by the latter. 


petition under 8. 195, Criminal Proeedure Code, by way of appeal 
lies against tho order of a District Judge granting sanetion and 
passed in an appeal preferred from the order of a Subordinate Judge 
refusing sanction in respect of offences alleged to be committed 
hefore the Court of the Subordinate Judge. 


‘Under Sub-8. -(6) of ‘8. 195 Oriminal Procedure Code, by way of 
appeal lies to the High Court in every case in which .a .Civil or 
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tinal Procedure Code—Continued. 


Criminal Court subordinate to it within the meaning of Sub S, 7(a) 
gives or refuses a sanction whether in respect of an offence com- 
mitted before it or one committed before a Court subordinate to 
it and, in the latter case, whether it gives a sanction refused by 
the Subordinate Court or revokes a sanction accorded by such 
court. 

Under Cl. (b) and (0) of Sub-S. 1 of S, 195, sanction may be accorded 
in the first instance by the Court to which the Court in which the 
offence is committed ia ‘ subordinate’ even though no application for 
sanction has been made to the latter court. 

The High Court, in a case in whioh both the Original Criminal Court 
and the Appellate Criminal Conrt refuse a sanotion, may as & 
Court of Revision, call for the record under 8. 489, Criminal Pro- 
cedure Code, and if the refusal proceods upon a. error of law, the 
High Court may accord sanction which will be operative for the 
purposes of clauses (b) and (c) of Sub-8. 1 of 8. 195, Criminal 
Procedure Code. 


Where an affidavit in cases in which evidence may be given by 
afidavit is intended to be used in a judicial proceeding before a 
Court of Justice aud the declarant has made a statement therein 


that is false to his knowledge tonching any point material to the 
object for which the affidavit is to be used, the declarant will be 
guilty under 8. 199, Penal Code. 


A Village Munsif is a Judge of the Court of the Village Munsif esta- 
blished under Madras Village Courts Act, 1888. 


Any Oourt may administer the oath of the declaration to an affidavit 
under 8. 197 Ol. (a), O. P. O. and, therefore, a Village Munsif can 
sign the declaration to an affidavit intended to be ased ie support 
of an applicativn for attachment before judgment. 


A statement made in an affidavit in which the declaration is signed 
by a Village Munsif may render the declarant liable for pérjury 
for which sanction may properly be obtained. 


Where sanction had been accorded by the Sub-Judge and confirmed 
by the District Judge, although the High Court might not interfere 
under 8. 622, Civil Protedure Code, where the Courts below did not 
aot illegally or with material irregularity, yet where the High 
Court had to consider the subject-matter of the sanction upon the 
merits in connection with another epplication by way of appeal 
under 8. 195, Criminal Procedure Code, with respect to the sanos 
tion of other offences on the same materials and the High Court 
held that the sanction accoided wus not proper, the High Court 
might, in exereige of the powers Vested-in them under§.-15 of the 
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Criminal Procedure Code—Continued. 


‘Charter Act, set aside the sanction for the offences accorded by 
' both Courts. 


Palaniappa Chetti v. Annamalai Chetti s a ee . 44 
Criminal trial :—See Letrers Parent (2). 
Daughter's estate, nature of —See Hinu Law (4). 


Declaratory decree in favo-r of reversioner, effect of -See 
Specific Reier Act (2). 


Declaratory decree, matte: of disoretion :-See Spzorvio Retrey act (3). 
pecres :—See Civi Procepurs Copes (18). 


——Compotency of party to impeachin execution proceedings. 
— Jurisdiction objection as to— Want of Evidence. 
A party to the suitis precluded in execution from impeaching the 
decree which has been passed without opposition and which has 
_ not been set aside, 


But he may impeach it on the ground that the court passing the 
. decree hadabsolutely no jurisdiction to pass it and that, therefore 
, the decree was a nullity. 


Where a court has jurisdiction to pags a personal decree the passing 
$ of sach decree without any ovidence in support thereof will not 
make it ag one passed without jur ediction. 


Rangasamy Natcken v. Tirupati Narcken ,,, sae sae we A 


Decree declaring right’ of pasturage, effet of See PAsTUBAGE. 
in favor ofa manager .—Decree reversed on appeal—Restitution 
Personal liability of manager. 

Where the manager of a temple obtains a decree for payment, of 
* fooney and after realizing the same in exeoution pays the sum so 
' realized to the temple committee, but the original decree is reversed 

on appeal, restitation cannot bo enforced against him by arest. 
The private property of an individual cannot be taken in execution 
' of a decree against him İn his capacity as manager or trustee of a 
temple (except in respect of a liability arising by his breach of 
_ trust) just as the property of the temple cannot be taken in exeon- 
, tion where the decrev against him is in respect of hia personal debt. 


Venkatasamt Pillat v. Kuppayee Ammal sii ae re wv 377 


1. Deed Cons‘xuct.on—Covenant by mortgagee to pay Government 
kist—Enhancement—Liability to pay enhanced kist—Right of euit before 
redemption, 


. À usufructuary mortgagee in possession covenanting to pay the 
„Government kist on the mortgsged land and to appropriate the 
balance of profiis for *interest on the mortgage amount irres- 


Deed construction—Continxed. 


pective of the actual profits in any particular year is not, in the 
absence of a contract to the contrary, liable as between him- 
self and the mortgagor to pay enhanced revenue if the enhan- 
cement takes place subsequent to his mortgage. The reasonable 
view is that the revenue payable under the settlement in force is 
all that the mortgagee undertakes to pay and the ultimate respon- 
sibility in respect of any addition to the land Revenue devolves on 
the mortgagor. Kamaya v. Devapa I. L. B., 22 B. 440 and Hira Lau 
v. Ganesh Pershad L. B. 9 I. A. 68 referred to. 

Quasre.— Whether the mortgagor can maintain guit against the mort- 
gagee for the amount of revenue payable by the latter and paid by 
the mortgagor without offering to redeem. 

Krishnater v. Arappuls Iyer vei eas see eso 

Sale or Mortgage-—Lease in possesston—Fresh debt from 
lessee repayable at a fined date-—Lessec io enjoy absolutely on default—No 
further conveyance—Tranafor of P: operiy Act-—Right to possession. 
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Where a person borrows from his lessee a debt and executes doou- 


ment which provides that in case of non-payment within a given 
period the lessee should enjoy the property absolutely the trans- 
action is a sale and there is no right to redeem as upon a mortgage. 
Semble -—A further sale-deed wi:l be necessary under the Transfer of 


Property Act notwithstanding that the document may dispense 
with such further sale-deed. 

Quære:— Whether the plaintiff is entitled to recover possession of the 
ground of there being no-conveyance satisfying the provilions of the 
Transfer of l’roperty Act when the right to obtain such conveyance 
haa not become barred at the date of the plaintiff's guit. 

° 


Butchiraju v. Ramalinganurty ... ji es ai ra 

Dofault.—Ses Oivıt Proosnurn Cope (21). 

District Municipalities Act, (Madras Act IV of 1884), £s. 53, 
262, Sub. (3) and Schedzle A.—" Income,” meaning of—Net 
income not gross—Jurisdiction of Civil Courts. 

The word “income” occurring in Schedule A of the District Munici- 
palities Act means the “net income” or the profits derived from 
a business and not the gross income or receipts. 

Lawless v. Sullivan, L, R. 6 A. O. 373 followed, 

Where a proprietor of a printing press is taxed upon his gross indome 
or receipts, the provisions of the Aet bave not been in substance and 
effect complied with so as to oust under Ñ, 262, Sub. 8. 2'of the Act 
the power of Civil Courts to question the legality of the assessment. 


Municipal Couns of Mangalore v.' Cordial Bail Press, Mangalore... 
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Effeot-of new Etatrtes,ou pending actions and procedure :— 
See Mapras Act II or 1884. 


Enfranchisoement in favour of widow, effect of :—8ee PERSONAL 
INAM. ' 


Estoppel, certainty of Res Judicata:—See MOHINI ‘ARRANGEMENT BY 
GovERNMERT. 


Estoppel :—See Mansas Acr III or 1895. 
1. Evidence Act, S. 92 :—See Contract OF NALE OF GOODS, 
2. 





M, proviso 4.—Usufructuary mortgagee—Discharge 
by mortgages of perjormances-—Oral agreement between mortgagee and some 
representatives of mortgagor —Proof—Rescission of contract. 


An oral agreement by which an usufruotuary morigagee stipulated 
for the discharge of a portion of the mortgaged properties by receiv- 
ing a proportinate part of the mortgage debt from one of the 
representatives of the mortgagor can be proved provided such 
agreement is betweon the mortgagee and one of the representatives 
(but not all) of the mortgagor and Evidence Act, 8. 92, Proviso 4, 
oonoluding part, has no application to such a cage. 


Per Boddam, J.:—The exception at the end of proviso 4 to 8. 92 of 
the Evidence Act applies to executory as well as executed agree- 
mente. 

No contract can be rescinded or modified except by the consent of all 
the parties to it or their reprosent.-tives, 


Some of the parties to a written contract may agree orally, that somo 
one or more of the parties thereto may be discharged from it and 
the proviso to 8. 92 with the exception does not apply to such s 
case and there is no other provision of law preventing proof of such 
aly oral agreement from being given. 

Subbarow v. Venkatanarasimham or 


Evidence Act, 8s. 107, 108 :—See Luararion Act, (7). 


Exection petition, dismissal of, on attachment See Civ 
Procrpusn Cope (15). 


Execution, order in —See TRANSFER oy Proprery Act (6). 

Fere naturo :-—See Prenar Cone (4). 
Guardian and Minor.— Compromise by guardian, validity of. 
Where a guardian enters on behalf of s minor into a com promise 
of a doubtful right and has acted in the interests of the minor 
under the circumstances, such compromise is binding on tho minor 
and the latter cannot seek to set aside the compromise on the 
ground that the state of things assumed by the compromise was 

a otherwise. 

Subba, Reddi v, Kotamma... we wes Asi -~ 
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Hind and Mahomedan Laws on compensat'on for b'tilding 
between Landlord and Tenant:—See Lanptorp ‘snp Tenanr,(2) 


1. Hindt Law.—Adoption— Agreement between natural futher of adopted 
son and adopted—Test of vulidity, 


The natural father of the boy te be given in adoption is not legally 
incapable of acting as guardian for such boy and of making au 
agreement on the latter’s behalf with regard to the property to be- 
acquired by the adoption. 

The validity of an agreement with regard to such property entered 
into by the natural father on behalf of the son to be given in adop- 
tion will depend upon the fact of the agreement being fair and 
reasonable and for the minor’s benefit. 


Where a widow took a boy in adoption on the express stipulation 
made with the natural father at the time of the adoption that in 
the event of disagreement between her adopted son a moiety of 
husband’s properties was to remain in her possession for her life 
and that the adopted son should only take it after her death, 


Held, that the agreement being fair and reasonable was valid and 
binding on the sdopted son. 
Visalakshtammal v. Sivaraman ... sles ad ass ae 
, Decree against father—Joint family consisting of father and 
sons—Father dying before execution— Sons not necessary to be joined —No 
notice necessary. 





Where the judgment-debtor dies before exoution and the deoree- 
holder executes the decree as against his minor sons (already 
parties to the snit) as legal representatives after a guardian ad litem 
for the latter is appointed by an order of court which is passed 
without obtaining the guardian’s previous consent and properties 
are sold in execution, the action of the court in making auch order 
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is merely irregular and does not vitiate the sale especially’ where `` 


no objection is taken on that score in the courts below and the 
same guardian applies on the mimor’s behalf to set aside the sale. 


Where a joint family consists of the father and his sons and a mort- 
gage decree is obtained against them, it is neither necessary to join 
the sons aa legal representatives of the deceased father on his death 
nor to give them notice of the order absolute. 

Oodayanasamy Thevar v. Alagappa Chetty ves : it 

——— Co-widows—Mortgage by senior widow—Necassity—-Valid as 

against junior widow and reversionors—Son of neat revernoner made de- 
fendant—Costs—Common ground—Locus standi of appellant — Civil 
Procedure Code, 8. 540, 
Where in a suit upon a mortgage by one of two widows, the next 
ka reversioner and his son are brought in as claiming ` under`a settle- 
6 
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Hindu Tew Continued. 
. of P 
a executed by the other widow and a decree is obtained, the gon ae 
lof the noxt reversioner who is 80 impleaded as defendant has a locus 
stands to maintain an appesl and to appeal against the whole decree 


under S. 540, C. P, 0. 


In the onse of mortgage or othor alienation made by the senior widow, 
the onus is upon the alienee to show that the consideration was in 
fact paid and thay tho loan was raised or the alienation made for a 
purpose binding on the junior widow and the reversionary heirs; 
and the fact that the exeontant of the deed by her return statoment 
fully supports the plaintiff's case in no way affects the onus. 


Costs incurred by a widow in respect of n claim which is not bonafide 
and which tho widow does not boHieve to he bonafide are not a 
legitimate charge on tho husband's estate and will not constitute s 
necessity to justify alienation, but costs inourrod by tho widow in 
dofending the husbhand’s estate in a suit brought by third parties 

' against her as the heir of her husband will be nocessity sufficient to 
justify an alienation. 


A Thorigage exccuted by the senior widow fora necessary purpose 
without the concurrence of the junior widow will be binding upon 
the latter and the reversionor, Sri Gajapati Radhamani v: Maharani 
ri Pasupati Alakajeswari, 1. I. R., 16 M. 1 distingnished. 
Kaltiyanasundaram Pillai v. Subba Mooppanar ... ibe ws IBR 


t 


4 asa Daughter's estate—Partition among daughters—Re- 
nunciation of right of survivorship—Question of intention—Partition 
under ‘belief, estate was absolute—No renunctutton—Option to purchase. 

A. danghter has only a limited and qualified estate in her father’s 
ORtATO. 








Ordingiily danghtors who sation their father’s estate havo vho right 
of survivorship in the sense that those who survive the ovhors will 
take the share of the deceased in preference to those who take the 
doceased’s atridhanam. 


It ix"however, opon 7:0 such daughtors while effecting a partiticr by 
apt langnage to renounce this right of survivorship. 

Tt ia a question of intention in each case to be gathered from the deed 
of, partition, if any, and tho surronnding circumstances whether the 
tho daughters retained or renounced their right of survivorship. 


| 
Where a partition was entered into underthe bolief that the deaghtors 


wero absolutely entitled lo their father’s estate (which belief was 

founded upon tho then stato of the law in the Madras Presidency) 

and under the partition deed it was provided that if one daughter 

should find it neccssary to sell her share, the othor daughters 

should be given the option of purchasing the same, but that if they 
4 
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Hindu Law— Continued. x 
should not be disposed to purchase the same it might be sold to 
strangers and that from the date of partition the parties should 
only be connected by blood. :-- 

Held (1) that there was no renunciation of the right of survivorship 
which was not within the contemplation of tho parties; 


and (2) that the provision to sell the proporty to a strangor in case 

the other daughters shonld not be disposed to purchase the 

same should not be construed as referring only to a transfor 

with the consent of all and for purposes which would render 

a transfer by qualified owners binding upon the reversioner. 

Gomathi Ammal v. Kupputhayi Ammal A ai p eh 

awe Father's debt—Son's Wability—Mortgape—Ptous obligation 
of son—Mortgage binding qua mortgage. 

A dobb incurred by the father is not illegal or immoral, is binding 
upon his son’s interest in the family property even during the life- 
time of the father and any alionation voluntary or involuntary made 
to discharge that debt is binding upon the son. 





5. 


A mortgage given for a debt then incurred is binding upon the sén as 
such if it is not illegal or immoral and a suit for sale inolnding the 
to probabilise the son’s share will lie. 

Sami Ayyangar v. Ponnamal, J, L. R., 21 M, 28 dissented from. 
Ohidambara Mudaliar v, Koothaperumul .. ace “as aa 
——Joint Family—Partition——Cesser of commensa ty—Ctrewm- 
stances showing separations. 

Cesser of commensality is an element whieh may properly be consider- 
ed in determining the question whether there has been a partition 
of joint family property, but it is not conclusive. Mussumat Anundee 
Koonwai v. Khedo Dal, 14 M. 1. A. 413. 





Separate payment of revenuo, separate receipts for rent, adjustment of 
moneys realized under a decree, purchase of an estate by the 
members in equal shares, and the fact that one of the members med 


as the heir of co-deceased member are circnmstances whioh tend 
to probabilise the theory of separation. 


According to the Mitakshara law in foroe in Bengala mother, 
though not entitled to requiren partition so long as her sons 
remain united, is entitled, if a partition takes place between her 
sous, to receive the share of a son in property which ig nncestral 
or noquired by the employment of ancestral wealth, 


But if she acquiesces in the division of the property botweon hor song 
without olaiming any share for herself, a partition made without 
allotting a share for her is valid and binding upon her, 
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' Where a partition made without awarding Anai to the mother and 
all the parties are before Couri, the Court may decolare tho partition 
uot binding on her and may award her a share. 


There is nothing irregular under 8. 44, cl. (a) O. P. O., in seeking te 
rocover in one suit moveable and immoveable property if the cause 
of action is the same in, respect of both, and the limitation in both 

cases igthe game. Gtyana Sambandha Pandera v. Kandasamy 
| Tambiran, I. L. R., 10 M. 375 approved. 
i 


; 
! 
Erishnabai ¥. Khangowda, J. L. R., 18 B. 197- approved. 


A claim by a widow for partition of moveable and inmmoveable proper 
ties in right of her deceased husband upon refusal by tho latter's 
brother 18 based upon a single cause of action nud can be litigated 
in a single suit. l 


Uanssh Dutt v Jewach 


| 
- Judgment against father—Son'a obligation—Marntusnabelity of 


o may show debt ee Boar Re 
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‘The sou may show notwiihatanding such judgment that the debt is 
not existent. WER 
Thiruvenkata Mudaliar v, Muthu Ayar ... E re 


e ` 


Judyment-debi—-Debt created by judgment —Wo sane as debt 
ariang from original transaction. eae 
t 





| A judgment obtained against Lhe father ae a debt against the 
| latter by its own foroo and independently of the debt arising from 
| “She original transaction ond there is a pions obligation on the part 
! of the son to auoharae such judgment-debt unless it is legal or 
| immoral, ` 

| 


A suit by the creditor to enforce as against the son the debil oreated 

by a judgment obtained -against the father is not “a suit upon a 

i judgment ” and is governod by Art. 120 nnd not Art. 122 of the 
Linitation Aet. 


{ Per Bhashyam Atyangar J:—A son is not parsonally liable for debts 
| incurred by the father. His interest, however, in the joint family 
, property is liable for the same daring the father’s life-time. But 
: if the father should die before attachment, the son cannot be pro- 

ceeded against in execution with reference to the joint family pro- 
| party though it will be otherwise with reference to the father’s gelf- 
! acquisition. The joint family property -cannot also be proceeded 
| against in exeoution in a caso where the suit is brought against the 
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Hindu Law—Continued. 


Although thero is uothing in any expross text of Hindu Law dig- 
qualifying a murderer or other pergou privy to the murder from 
succeeding to the person who was the victim of murder, the maxim 
“-Ngmo -ew. so Geltcto meliorem suam conditionem facere potest” 
according to which the wrongful aot (murder) committed by a 
person standing in the position of heir disentitles him to any bens- 
ficial interest in the inheritance is one of universal application and 
ought to be followed in British India as a rule of justioe, equity 
and good consgcienes. 


7 A mother murdering her gon is not beneficially entitled to take his 
catasto by imheritauce. 


‘he fact of her having been acquitted or convicted is not relevant in 
a civil court upon the question whether she has committed the 
wrongful act imputed to her and if sgo, whether by such act she 
has forfeited her rights of inheritunce. _ 


Where a plaintiff who wa» the uc.t pergon entitled to succeed after 
the mother had been uppointed in a prior suit as a receiver and an 
order was passed in such suit directing the plaintiff to Hand over 
the properties to the mother, a suit by tho plaintiff for setting aside 
the order and for declaring thar on account of the mother’s wrong- 
ful act he was entitled to the inheritance of her son was maintain- 
able and was not barred by &. 42 of the Speciflo Relief Act. 


Where the plaintiff who was directed ag receivor to hand over pos- 
session to the mother subsequently brought a suit and obtained a 
temporary injunction restraining her (the defendant) from taking 
possession of her son’s properties, he was not guilty of any oon- 
tempt so as to disentitle him to get a declaration in his favor in 
such suit. v 
Vedanayaga Mudaliar v. Vedammal we See aie oe 
Inam patta, effect of :—See SPIRITUAL Orriox. 
“Income,” meaning of :—See District MUNICIPALITIES Act, 
Injunction :—See Riranian Rients. 
Interest Act of 1839—Status of under-proprietor recognized by agreement— 
Agreement merged in decree—Fatlure to pay rent—No breach of contract— 
Terms of subsequent Act not to be imported—Oudh Rent Act XXII of 1886, 
S. 14)--Under Propan no tenant—Condition, for claiming intorest under 
Interest Act— Written ingirument—Afoney payable on a certain day-—-In- 
strument to contain day or basts. 


Where parties enter into a'¢ompromise by which the status of one 
party as under-proprietor is recognised and a -certain amount of 
rent is made payable to the other party and compromise is carried 
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Interest Act—Continued. 


. inte effect by œ deorso being passed in accordance therewith, 
‘the agreement is merged in the decree and the obligation to pay 
Iront ig derived from the statns of under-proprietor established 
Py the decreo. 


Where the rent is not paid a suit for recovery of rent and for interest 
lon arrears is not a suit for breach of contract within the meaning 
of 8.73 of tho Contract Act. 


An under-proprictor if nob a tenant within the meaning of 8. 141 of 
the Oudh Ront Act of 1886 (XXII of 1886) and will not be liable 
under section to pay interest on arrears. 


Muhammad Siddiq Khan v. Muhammad Namr-ul-Iah Khan, L. R., 26 
J. A. 45, referred to. ae 


Bui tho Oudh Rent Act doeg not exolude any liability for paymonit 
of interest which the under-proprietor may bo under apart from 
the Act. B. 12 of tho Ondh Rent Act, 1886, provides that, unless 
otherwiso agreed the rent payable to the proprietor by the 
nndor-proprietor shall bo held to become dne one month before the 
date Sized for the payment of the revenne on „acconnt of tho 
village i in which the land ig situate. 


A Court onght not to read into an agreement a scotion in an Act 
subsequently passed. 7 


Where a compromise and decree of 1864 did not prescribo any time 
of payment of rent, the provisions of 8.12 of the Ondh Rent Act 
conld not bo imported into them. 


The Interest Act of 1889 was passed for the purpose of extending to 
India the provisions of the English Act 8 & 4 W. IV. C. 42 and 

_ the ‘words of two Acta being the same, the English decisions may 

' be referred to as a guide in construing the Indian Act. 

Where an agreement though it did not contain any express day for 
payment of a sum certain did not even contain or refer to any basis 
by oaloulating which a certain date for payment might be arrived 
at no interest could bo claimed under the Interest Act. 


Quwre:-——In order to claim the benefit of the Interest Act, is it 
necessary that the actual day for payment must be fixed in the 
written instrument itself: (see The London Chatham and Dover 
Railway Company v. The South Eastern Railway Company, (1892) 
1 Oh., 120, Merchant Shipping Company v. Armitage) L. R, 9 Q. 
B. 99,| or is it enough if the basis of calculstion which is to mako 
the day of payment certain is to be found in the instrument 
althoagb the actual day of payment is not found in it (see Dun- 
combe vv, The Brighton Olub and Norfolk Hotel Company, L. R, 
10 Q. B. 371. 


Thakur Ganesh Baksh v. Thakur Harihar Baksh ... ves eet 
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Immoveable property :—See MAT:ABAR Law. 

Joint family :—See Hinnv Law (2). 

Judgment in a criminal trial :—See Lerrers Parent, (2). 

Jurisdiction :—Sce Court Fres Act, (2). 

inherent of courts to prevent abuse of process :—Sce 
LRETTEBS PATENT, (1). 

~~ aee Manas Acr IN or 1595. 

:~of appellate Court to grant interim injanction :—See 
Orv Proorpure Cope, (20). 

-m m OF Civil Courts :—Ses Civ Procepurx Cops (1). 


——— See DISTRICT MUNICIPALITIES Aor. 
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of lowes Cotrt for granting review after appeal :—Sse 
Orvit Procupure Cons (22). 





-e m objection as to:—Sec Decran COMPETENOY OF PARTY TO IMPRAOH 
IN EXECUTION PROCEEDINGS. 


Karnam’s emoluments :—See Mapras Act II op 1894, 
Karnavanship, status of Karnavan :—See MALABAR Law. . 


Land Acqtisition Act I of 1894, 8s. 17 and 48:—See Liuir- 
ation Aot (8). 


1. Landlord and Tenant—Non-—payment of rent, effect of —Limttation Act, 
Art, 131—~8utt to establish right to recover rent—Period of Limitation 


—Temple inam. 


Mere non-payment of rent will not bar the landlord’s right to recover 
rent. 
Such non-payment may be relovant whon the question is whether the 
land for which rent is claimed bolongs to the person who claims to 
e 
recover the rent. 


A suit to establish a person’s right to recover rent is governed by Art, 
181 of the Limitation Aot. 


Where a tree-tax was assigned as maim to a temple, the inam will 
cease where the trees beoamo extinct. 


But where tho tax on land upon which trees stood and which was in 
possession of tenants was assigned as inam to a temple, the latter is 
entitled to the melvyaram upon the land. 

Jagannatha Pandtajiar v. Muthia Pillas ... ae sa we ATE 


2. —— m ~—~-——-— Tenant erecting busldings not for agi toultural, 
purposes—Tenant’s only right to demolish and remove building mate- 
rials during continuance of lease—Tenant’s right after termination— 
Option of lundlord—Transfer of Property Act, Ñe. 51 and 108-— Daro 
prior to Transfer of Property Act—Hindsu and Mahomedan Laws on the 
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Landlord and Tenant—Oontinued. 
| Where under a lease it is provided that the tenant will remove at 


! the end of the term the superstructure he may build upon the land 


and vacate the site, the tenant cannot claim any compensation from 
; the landlord. 


Page, 


Riven before tho Transfer of Property Act, it has long been judicially 
settled that the maxim of the English Law “ Quicquid inædificatur 
soio solo cedit”? does not generally apply here. 


a a ee = m- 


Thakoor Chander Paramanick, B. L. B. (F. B.) Supp. Vol. 697, 


followed. 7 


(The law upon this subject prior to the Transfer of Property Aot was 
' not the Hindu and Mahomedan Laws as such as under B. 18 of the 
| Madras Civil Courts Aot. Those laws were not strictly applicable to 
; oases arising from contract. But Hindu Law was applied in the 
! absence of any special usage as onstom as a rule of justice, equity 
and good consolence. 


According to the Hindu Law ifa man should build a house on the 

ground of a stranger and hive in it paying for it, he might remove 

: th€ building materials when he should leave the house and not 

l claim any compensation, but if he should be a trespasser snd build 
| onthe land without the owners wish he could not remove the 
building materials. 

According to the Mahomedaon Law even a trespasser would be en- 
| titled to remove the building materials when he should be directed 
“to restore theland to the owner and he would not be entitled to 
| olaim compensation, But if removal be injurious to the land, the 
i owner would have the option of paying compensation equal to the 


a of the materials of the building if it were demolished, 


Secrstary of State for Foreign affairs v. Charlesworth Pilling and Co., 
I. L. R., 26 B. 1 referred to. 


The rules laid down by the Transfer of Property Aot substantially re- 
‘produce the law ag it stocd before the Act, 


Under 5.108 of the Transfer of Property Act the lessee must not, in 
‘the absence of a contract of local usage to the contrary, erect with » 
out tho lessor’s consent on the property dem sed any permanent 
saperstructure except for agricultural purposes and the lessee may 
remove af any time during the continuance of the leuse ull things 
attached to the earth and must restore the land to the lessor on 
the determination of the lease in the state in whioh it was at 
the time of the letting. 


Where the tenant has not removed the materials during tho continu- 
ance of the tenanoy, the ordinary or oummon law of the countiy 
is that the lessor has the option either to take the building on 
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Landlead ard Tenant—Continued. : -. ts . Page. 


paying comprmnastion or if he is unwilling to pay i aaa to 
allow the tenant to remove the ‘building. 

The measure of compensation, if the lessor exercises the option of 
taki gtie building is, according to the Mahomedan Law ag laid 
down in the Hedajs, the value of the materials after the building 
ig domolished. 


Obiter :—Where a person believes in good faith that he had in the 
property the absolute interest of a permanent lessee and in such 
fuith erected a permanent building on the site he would be en- 
titled to claim compensation if it should be ultimately held that he 
had no peymanent interest and must surrender the land upon the 
principle recognised in 8. 61 of the Transfer of Property Act. 


From tbe fact th.t the lease expressly permits the tenant to erect 
permanent building it canuot be implied as one of the erms of 
the contract of letting that the lessor will not oxercise his right 
cf ejectment without paying compensation for the buildings erected 
by the tenant. 

Decision of Innes, J., in Mahalatchmt Ammal v. Palani Chetti, 6 M., H. 
C. B. 245 dissented from. ° 

The only difference between letting land without permisslon——either 
exp ess or implie |—to erect buildings thereon and letting the same 
with such permission is that in the former case the lessee cannot 
under Cl. (p) of 3. 108 of the T. P. Act erect any permanent build- 
ings on the land (except for agricultural purposes) and if he does, 
a suit for a mandatory injunction for the removal of the building 
even during the term cf the lease will lie. 

Ramanadhan v. Zamindar of Ramnad, I L. R., 16 M. 407 referred to. 

Ismai Kani Routhen v. Nusaralt Sahib est an vi 


Tenant's holding—Relinquishment of pogtion— 





3. 





Validity. 

Where a tenant relinquishes portions of the dry lands in hia holding, 
such re,ingoishment is invalid if the portions are not ear-marked 
und not capable of identifloation and the tenant pays a oonsoli- 
dated assessment on his holding. 

If the portion isa separate holding bearing a separate assessment, 
then the relinquishment will Le valid. 


Where a tenant holds dry and garden lands, it is open to him to re- 
linquish the dry lands keeping the gaiden lands when the latter 
bear & separate assessment. 

Rujah of Venkatagiri v. Musant Chenchs Reddy... “ eee 


4, c — c Well constructed by tenant—Land irrigated 
by uell—Garden eropa rateed—Gard:n rate—Paymeni—Implied contract 
— Notice to terust—Omission to give P R of date-——-No material 


srrogularity. ee 


102 


z 
f 
i 
è 


Landlord and Tenant—Continued. 
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l 
The mere fact that gardon rates were paid by the tenant for a few 
, years for land irrigated by means of well constructed by himself 


~— = =e e p ow 


would not raise any presumption of an implied continct to pay the 
said rates; though it would be otherwise if the payments had con~ 
tinued for a long period and the transaction should be attended by 
other circumstances. 


‘Omission to enter the dates on which the kists are due is nots 


material irregularity so as to vitiate a notice, provided the fasli 
with respeot to which the rent is due has Leen correctly given in 
the notice, à 


‘Venkata Nurasimha Appa Row v. Nalla Kondayya chi wie 
Legal P.-actitione.’s Act, £s. 27 and 28.—Outfees disbursed by Vakil 
— Promote by client for such outfees—Pronote not filed in Cuursi— Vulrdity 
of pre-note—Righi of Vakil to claim recorery—Lien upon sums 1ecerted 

from Court. 


A promissory note taken by a Vakil from his client for an amount 


not advanced by way of loan but disbursed by the Vakil t the 
request of the client for outfeea in the suit in which he 1s retained 
as Vakil is within the meaning of 8. 28 of tho Legal Practitioners’ 
Act an “agreement respecting the unount of payment for charges 
incurred or disbursements made ” by the Vakil in rospeut of the suit 
in which he is retained as Vakil and if not filed in court is void 


‘` under that section. 


ho section is yeneral aud is not restr'cted in its operation to 


agreements which provide for the payment of a larger umount 
than the disbursoments actually made for outfees or of a lump 
sum irrespective of such disbursements or for payment of 
pleader’s fee in excess of what miy be allowed under the Rules 
f%med under 8. 27 of the Legal Practitioners’ Act. 


Rast-ud-din v, Karim Baksh, I. L. R., 12 A. 169 and Sarat Chunder 


Roy Chowdhry v. Chundra Kanta Roy, I. L. B, 25 C. 806, 
dissented from, 


Although such agreement may be invalid the pleader is not disentit- 


led, in the absence of any agreement,to claim the repa: ment of 
outfees advance by him or reasonable remuneration in respect of 
his professional services. 


Rama v. Kunji, I. L. R., 9 M. 375 and Krishnceami v, Kesava, I. L. B., 


14 M. 68, followed. 


The Legal Practitioners’ Act does not enact that no cluim by a pleader 


for professional services rendered or for recovery of outfees 
advanced shall be sustainable unless an agreement in writing for 
the same hag been entered into with the client and filed in court 
but-only that an agreement, if any, entered into in respect of the 
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Landloxd and Tenant—Continued. : 


same shall bs void and unenforceable unless the seme has been 
reduced to writing and filed in court. 


A Vakil who disburses outfees at the request of his client and takes a 
pronote for them which not being filed incourt becomes void is 
entitled ta recover such outfees independent of the void promissory 
note and is entitled under 8. 217 of rhe Contract Act to retain the 
same out of the sums received by him to the credit of his olient in 
the suit in which he has disbursed the outfees. 


Quere :—Whether a Vakil will be entitled inthe absence of express 
authority from the client to retain ont of monies received by him in 
one suit fees or outfees due on disbursed by him in another suit. 


Subba Pillat v. Ramasamy Atyar ʻa ae igi 


1. Letters Fatent,§ 15—Charier Act—Civil Procedure Code, 89. 159 and 


386—8. 886, O. P. C, ewhausitve—Order directing ewamination 
of witness by commission —Judgment—Inherent jurisdiction of Courts 
to prevent abuse of procesa. 


8. 386, O. P. C., is exhaustive of the eauses in which a court can direct 
the issue of a commission to examino a witness, Gopal Obpunder 
Sircar v. Karnodhar Moochee,7 W. R. O. R. 349 acaso under Aow 
VIII of 1859 followed. 


Although on application of a party to a legu} proceeding sumnious 
to a witness will ordinarily issue and a court is bound to Issue a 
summons under S, 159 except in cases governed Ly 8. 386, C. P. O., 
a Court has an inherent right to prevent an abuse of its own process 
and where it is shewn that the process is applied for not bonafide for 
the purpose of obtaining any material evidence the Court will be 
justified in declining to issue process. 

Por Jabrahmania Aiyar, J ;—An order of a single judge directing that 
a litigant is not entitled to insist on examining a witness in court but 
that a commission may issue to such witness is a judgment within 
the meaning of 8. 15 of the Letters Patent. 


Per Sankaran Nair, J:—The High Court has power under the Charter 
Act to set aside an order passed by the Subordinate Judge refusing 
to examine n witness by commission and directing him to be 
examined in Conrt. 


Virabudran Chetty v. Nataraja Desthar .., aie oes me 


m I, 15. Judgment in a criminal trial—Security for keep- 


ing the peace—Oriminal trial. 
Per Str Subrahmania Atyar, Officiating Chief Justice »— 


An order of a magistrate requiring a person to give security for 
keeping the peace under 8. 107 of the Or. P. C. is a “ Criminal 
tria” and any order passed on appeal or in revision in connec- 
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Letters Patent—Oontinued. 


tion with such a proceeding by a single Judge of the High Court 
ig an order passed in s Criminal trial and no appeal will lie 
under S. 107 of the Cr. P, C. ia not a“ Judgment” under geotion 
' 15 ofthe Letters Patent. 


e aar tern 


Por Russel, J. :—An orderof a single Judge refusing to interfere 
i in revision with an order passed by 6 Magistrate requiring seou- 
\ rity to be taken under 8. 107 of the Cr. P, O., is not a Judgment 
i under 8. 15 of the Letters Patent. 

masami Reddi, in re 7 we i aby 


Lien of Vakil :—See LEGAL PRACTITIONERS Act. 


1. Limitation Act, 8 7 and Axsts 120, 125:—See Hinnv 


2. 


| Law (10). 





first Court—Persom not entitled added as co-plaintiff in first aust—Same 
course of action—Same cause of action—Sume parties. 


Where the plaintiffs as next heirs of the last msle-onner brought a suit 
'in the District Munsif’s Court for the recovery of certain properties 
and a third person who, howey: r, was subsequently found to havo 
“no feal claim was added on that third persons application as a oo- 
| plaintiff and on its Leing found that the value of the properties was 
| beyond the pecuniary jurisdiction of the District Munsif the 
plaintiffs withdrew a portion of the claim, but the final order was 

| that the plaint should be returned to the proper court 


Held, (1) that a subsequent suit by the two plaintiffs for recovery of 

the properties including the properties withdrawn in the 
| course of the first suit was founded upon the same cause 
4 of action ; 


i (2%) that such subsequent suit was between the same parties 

i @ notwithstanding the fact that a third person who, how- 

. ever, was found to have no real claim was added as a 
co*plaintiff in the firat suit on his application ; and 


(8) that tbe plaintiffa were entitled under §.14o0f the Limit- 


ation Act to a deduction of the time occupied in prosecu- 
ting the first suit. 


Vonkatasubbiah v. Pichamma 


ene oe eae eee ees 


paved ee i 


———---—— (1877), Arte. 18 and 120.—d4ct IX of 1871 


Art} W- Land Acquisition Act I of 1894, 88. 17 and 48—Act X of 1870, 
8. 54— Acquisition of land for public purposes—Direction to vest and take 
possesston-—Collector's refusal ta make award— Suit for damages—Limi- 
tatton——One year from refusal. 


sl 64 of the Land Acquisition Act X of 1870, which corresponds to 8. 


' 48 of Aot I of 1894, does not include a case in which the land is 
ee in Government. 


| 
| 
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-—, 8. 14.— Properiies beyond pecuniary jurisdiction of 
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Limitation Act—Continued. 


Article 18 of the Limitation Act of 1877 (corresponding to Article 20 
of Act IX of 1371) ref rs only to suits for compensation for non- 
completion and refusal to complete the acquisition referred to in 8. 
54 of Act X of 1870 (8. 45 of Act I of 1894). 


A suit by a person for damages ugiinst the Collector for refusing to 
make an award with respect to lands which had become vested in 
Government by virtue of a direction under 8. 17 of Act I of 1894 ia 
not governed by Art. 18, but by Art. 120 of the Limitation Act, and 
will, therefore, be within time 1f filed within 6 years from the date 
of Collector informing the plaintiff of the refusal to make the award. 


Where there is a direction ‘under S. 17 of Act I of 1894 and the’ 


Collector refuses to make the award, the owner of the land is not 
entitled to the laud but only to damages against the Collector for 
the breach of a stitutory duty. 


Venkayya v. The Secretary of State for India ai ne 
f-=4 96—Transfer of debi by cre- 
ditor—Satisfaction—Tak ing of pio-note, effect af-Suit to set aside discharge 
jor mist.he—Limttation Act XV of 1877, Art. 96—Lsstake effect of— Dis- 


covery of mistake by one partner, effect of, on another—fontract Aci, S. 66 
Compensation. 











A ae 


A transfer by a debtor to his creditor of a debt due to the former 
cannot operate ns a discharge of his debt unless the transfer is ac- 
cepted as a satisfaction of the debt and not merely os & means 
whereby the oreditor, on realization of the debt assigned to him, 
may appropriate the same towards the debts due to him from his 
original debtor. 


There can be no ratification of a part of the agent's act except in the 
gense that it is a rutification of the whole. ® 


Where a pro-note is taken by the creditor from his debtor there is no 
discharge of the debt by the creditor. 


A suit Ly a creditor for setting aside a discharge made by him on 
the ground of mistake is governcd by Article 96 of the Limitation 
Act, 


Where the mistake is as to the belief of a party that a third person is 
liable, the mistake must be taken as discovered when the third per- 
son repudiates his liability and communicates such repudiation 
eithe: to the party or to his partner. 


Where aright of action isin two or more partners and one of them 
discovers the mistnke by reason of which a contract (in reapect of 
which relief has been sought) has beon entered into- by another of 
the partners on behalf of the partnership the period of limitation 
presoribed by Article 96, will begin to cun from the date of suoh 
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Limitation Act—Jontinued. 


. discovery notwithstanding that the latter pertner chooses to persist 
in his mistake even after the mietake is pointed out to him by the 
! other. 


Tho relief contemplated by 8. 65 of the Contract Act is that the part 
. prejudiced by the mistake should be relieved from the consequences 
thereof. 


Where the plaintiffs by mistake released a debt due to them they 
i would be entitled to be placed in the same position as they would 
| be if there had been no release and also compensated for any loss 
' which may have necessarily resulted from the mistake. 


Where the debt which was released by mistake was on the date of 
. discovery of the mistake not barred by the statute of limitati ns the 
| party entitled to relief on the ground of mistake could claim no 
! compensation as no loss waa sustained. He can only be entitled to 
“to s declaration that the release is void and should bo cancelled if 
| in writing. i ` 


* But where the debt 1eleascd Ly mistake is barred at tho date of the 
| discovory, there is a lugs which is the necessury result of the mis- 
, take when relief againat the mistake will comprise not only u can- 
' cellation of the release but also compensation for the losa, 


Madrasa Consolidated Sugar and Spirit Factory, Limited v. Walliam 
| Stssmore Shax 


é£r$.110—See Rent Recovery Aor (1), 





6. ——_—-——__ A.t 1381—See LANDLORD AND TENANT (1). 


7. Ar .141—Onue of proof as to the date of widow's death— 
Widow last heard of prior to tioelre years before surit—Presumplion of as 
to lime of death—Evidence Act, S». 107, 108 
In a$uit by a reversioner for possession of lands on the death of a 
‘ widow the onus is on the plaintiff to show that the suit is brought 
within 12 years from the widow's death. Where it wss proved 





i 
' that the widow was last heard of on a date prior to 12 years before 


1 snit, Held that it lay upon the plaintiff to prove that the widow 
‘died within twelve years prior to suit ; and in the absence of snch 
` proof his suit should fail. When the question is not one of death, 
‘ but death at a partioular time, there is no presumption as to such 
| time, but the party who has to mike out death at a particular 
, time, must make it ont by evidence. 


Venkata Hanumanulu Garu v. Lachchamma so Lee 
8. Ar. 1'73 :—See Civin Procspunz Cope, (11). 


9. , Avts. 178 and 179.—Transfer of decree—Trans- 
feres applying for executton—Objecitun by judgment-debtor— Transfer 
= bonami for him—Application dismissed—Sutt by tranaferes for establish- 
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Limitation Act—Continued. Page, 
ing right and decree—Appltcation for enec ution—Revival of former appli- 
cation— Limitation, 

Where the transferee of a decree applies for exeontion which is 
rejected on the ground that the transfer ia for the benefit of the 
judgment-debtor and where after establishing his right to execute 
in a snit he again applies for execution, such application is merely 
to revive or continue the former application and is governed by 
Art. 178 of the Limitation Act and not by Art. 179, 

Nurayana Nambi v. Pappy Brahmani, I. L. R ,10 M. 22 overruled. 


Time only begins to run from the date of the decree declaring the 
respondent's right to proceed in execution. 
Suppa Reddiar v. Avudat Ammal ... ae T iak ne 401 
Limitat.on :—See Civit Procepursg Cope (15). 


—— — — for appl cat.on to aubst-t:te local representative :—See 
Civit Procepure (16). 

stit for damages on Collector's refusal to make order :— 
See LIMITATION Act (3). se 

Lanacy on head of mutt, effect of :—See Raticious ENDOWMENT. 

1. Madras Act Il of 1864. Es. 1, 2,3, 26 and 42 end Madras 
Act V of 1884 and Ac; VI of 1900, £.49 :—8ee PENAL 
ASSESSMENT, : 

II oy 1894 and ITI of 1898, S. 21.—Rights 

of action affected—Pending acttons not affected—Adoption made under 

pollution—Parties of the same gotra—Datta homam not necessary— 

Statute, construction af—HEffect of new statutes on pending actions and 











2. 


procedure, 


When the Legislature alters the rights of parties by taking away 
or conferring any right of action, its enactment doea not affect 
pend ng actions unless it applies in express terms to such avtions, 
It is otherwise when yn enoivtment merely affects the procedure. 
S. 21 of Madras Aot, IIL of 1895, does not negative the application 
of the above gensral rule. Madras Act, Il of 1894, when extended 
to the office of Village Accountant in the Venkatagiri Estate did 
not affect pending suits relating tosuch office at the time of 
extension. l 


When parties are of the same gotra, the porformance of datta homam 
is not necessury for the validity of an adoption ; so that an adoption 
made under pollution of the persons giving and taking cause by 
the birth of the son adopted and the deuth of the wife of the 
adoptive father will not be invulid if the parties are of the same 
gotra. 


Chinna Narasiah v. Mangamma ... a sae eae we 340 
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Madras Act.—Continued. 
í Page 
3. oe IT of 1894.—Xarnam’s emoluments—Possession adverse 
to office holder-—Presoriptive title—Suits cognizable by Oivil Courts. 


The ruling in Velu Pandaram’s case ia also applicable to lands alie- 
"nated by the holder for the time being of the hereditary office of 
| ' karnam. 

Prior to Act II of 1894 being extended to the office of karnam in a 
| permanently settled district, suits in respect of such office and the 
‘emoluments thereof were cognizable by Civil Courts and governed 
| by the ordinary Law of Limitation. 

A possession, which is adverse to the holder of a Karnam office, is 
‘adverse to his suocessors. i 
j 


Neelachalam YV, Kamarasy ... dis oe oe wos woe 486 


<5 LI of 1895, 8. §.—Service Inam—lInalienable character 
: of Inam—Decree for sale-—Jurisdsction— Watver—Ketoppel. 


The provisions contained in 8. 5 of Madras Act III of 1895 are abgo- 
| lute and Civil Oourts have no junsdiotion to order asale of inam 
properties falling within the scope of the Section, 


A Court cannot pass a decree for sale of properties declared inalie- 
; nable by statute, on considerations of Publiv Policy. If the inter- 
| diction’ upon alienation be only for the benefit of particular persons, 
l or for reasons not based on considerations of publie policy, it 
, will be open to parties to waive their objections as to the non- 
alienable character of the property and be estopped by @ decree 
‘passed as against them; bat where the enactment has, as in the 
` case of 8. 5 of Madras Aot ILL of 1895, some object of public policy 
' in view, the rule to enforce the prohibition literally and strictly 
` and no question of waiver or estoppel will arise. Vasenj: Haribhai 
' y, Lallu Akhu, I, L, R., 9 B. 285, Sadashiv Lalit v, Jayanti Bas, 
i I. L. R., 8 B. 185, Narayana Khandu Kulkarna v. Kalgauda Birdar 
' Patel, I. L. R., 14 B. 404 distinguished, 

Maharajah of Vizianagaram v. Chelliah er le vw. 268 

1 Malabar Law, Nambadri Brahmins of Malabar. Satay 
eee of an tllom—Right to marry—Custom—Onus. 


The junior members of a Nambudri Illom in Mulubar are not prohi- 
: bited by law or custom from contracting valid marriages in their 
own community. 











The onus of proving that such members cannot validly marry lies on 
' the person who avors it. 


Pappi -interjanam v. Teyyan Nayer wee due ba =. 314 
2. ' Tarwad, meaning of—Tavashi, meaning of—Karnavan’s 


right to renounce Karnavanship—Statws of Karnavan-—-Immoveable pro- 
perty-—-Registration Act, 5. 17. 
6 . 
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Malabar Law.— Continued. 


A Karnavan in Malabar ig the senior male member of a group of 
persons all of them tracing their descent in the female line from s 
common female ancestor (and forming a Marumakkatayam tarwad) 
owning joint property under the absolute control and management 
of the Karnavan. 


The term tavazhi is used in three senses :—(#) + mother and her des- 
cendants in the female line or the line of a single mother ; (2) any 
branch of a tarwad in separate possession of a portion of the joint 
family property holding the same for convenience of enjoyment ; 
(3) a branch of a tarwad separated in interest from the main tar- 
wad. It ig then really a tarwad by itself. 


It is open to the Karnavan of a tarwad to renounce his Karnavanship 
inoluding his right to manage the tarwad affairs. 


Per Subrahmania Aiyar and Boddam, J. J. :—The right to the status 
of a Karnavan cunnot be treated as an interest in immouveable 
property within S. 17 of the Registration Act 


Shuppyu Meon v. Narayanan... M = sie ba 


Manacor, pe sonal liability of :—See DECREE IN FAVOR OF MANAGER. 
Matath pat., powers o. :—See RALIGIOU8 ENDOWMENT. 


Maxim, ‘Nero ex s-o del.cto meliorem stam conditionem 
igcece potest’:—See Hinpu Law (12). 


Merzer of mortrp age .—See Civit Procrpurse Cope (3). 


Minor, d ty of Cott with regard to:—Seo Civit Procepurr Copr 
(7). 

Mit'a, .even-e sale fo: a.cears.—Purchase by Governmnent—Restora- 
tion, effect of—Implied grant of customary supply of wuter-—Hasements of 
mecesstiy-—Second crop-— Levy of water-cess—Supply of water through? Go- 
ternment source—Improvements by Government— Second-crop cultivation, 

Where the Government purchases a mitta sold for arrears of revenuo 
and restores it to the son of the defaulter, the law will imply ;that 
this restoration or grant in the absence of a special contract to the 
coutrary will carry with it all the rights of water and other ease- 
ments of necessity existing at the time of such restoration or grant. 


Morgan v. Kirby, 1. L. R. 2 M. 46; Chanham v. Fisk, 87 R.B. 855 
followed, 


The grantee and those claiming under him will be entitled to the 
customary supply to his tanks, and when the water arrives in his 
tanks ho can do what he likes with it. 


Watts v. Kelson, L. R. 6 Ch 166 and The Secretary of State for India 
in Counctl v. Perumal Pillai, I. L. R.. 24 M. 279 referred to. 
i Ll ” E aada med 
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Mitta, revonts sale for arroars.—Continued. 


by government to the water flowing in all natural channels which 
are subject to rights already acquired in water. 


In the case of water flowing through a Government ssurce which ig 

improved by Government the Zemindar whose tanks depend for 
| their supply upon the water flowing through such source may be 
entitled to a certain supply of water free; Lut the onus of proving 
the extent of this supply is on the Zemindar, and if he fails to dis- 
charge this burden his suit for restraining the Government from 
' levying water--cess for second crop cultivation and for refund of the 
i 


: water-ceas collected must be dismissed. 


‘Marta Susai Mudaliar v. Secretary of State for India in Council 


j 
Mohini arrangement by Gove :nment.— Temple to receive assessment 
—Effect of arrangement—Res judterta—Certatniy of estoppel—Decision 
in a suit for one fasli how far binding in suit for subsequent fasli. 


(Where in lieu of Mohini allowance payablo to a temple by the Govern- 
| ment the liability of the temple to pay assessment on certain lands 
was released and forthe balance, the Government directed the 
first crop assessment payable on certain lands by defendant’s ances- 
tors to be paid to the temple and the defendunt’s ancestor executed 
an undertaking to Government to pay such assessment to the temple 
and the trustees of the temple also executed Muchilika to Govern- 
ment ugreeing io receive the assesgment in satisfaction of their 
claims for mohini, the claim.of the temple for such assessment 
was not based upon sny contract between the temple und the 
choultry irrespoctive of any possession by th- latter of lands. It 
i was a olaim to enforce the liability upon property as by the 
arrangement the lands, the revenue of which was assigned to the 
temple, became inam lands vested in the latter who became en- 
titled to the melwaram on such lands. 


nee te rt a 


ae ee - 


ann e = ami 


In a former suit the temple sued the defendant for the melwaram, 
' The defendant contended.that he was uot in possession of so 
' much of lands ag was believed to have been in the possession of 
ithe defendant's ancestor at the time of the arrangement. The 
‘plaintifi’s claim was decreed by the Munsif on the ground 
{that the defendant should seek his remedy from Government 
‘and the Sub-Judge confirmed this decree upon the ground that the 
defendant was precluded from raising his contention by season of 
‘the payments made by his family for along time upon the whole 
extent. In second sppeal, the High Court held that they “saw no 
‘reason to differ from the courts below”. 


In a second suit by the trustees for the melwaram due for different 
faslis the same contention was raised but the plsintif pleaded that 
it was res judicata by the former decision. 
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et 


Pago, 


350 


44 
Mohini arrangement by Government.—Contimied. - ` o. 


Held (1), that in order to sustain a plea of rea judicata what was 
relied upon as estopped must be certain. : 


(2), that where the first court based its decision upon one 
ground and the second court upon different and inconsistent 
ground and the third court simply affirmed the decision 
of both the couris the decision was nncertain and it would 
be impossible to say what exactly was decided. 


(8), that the decision in the former litigation was not res judtcate 
and the defendant was entitled to raise his contention. 


(4), that, even apartfrom this, a decision in a suit for melwaram 
of one falei would not estop the defendant who was sued 
for melwaram for subsequent faslis from contending that 
he was not in possession of the lands in respect of which 
melwaram was claimed and that as such he was not liable 
although he might have raised the same contention in the 
suit for the previous fasli and the melwaram was decreed 
against him and although the defendant might not allege 
that the lands had gone ont of his possession swbsequent 
to the previous suit. 


A payment made to the templefora long seriesof years upon the 
footing that the defendant and his family had the same extent of 
lands ag they were supposed to possess at the time of the arrange- 
ment would not bar tho defendant and his family from showing 
that they had not such extent even atthe time of the original 
arrangement, 

Vythilinga Mudaliar v. Ramachandra Naicker she obs K 


Mortrage.—Once a morigage always a mortgage—Applicability of doctrine, to 
mortgages between 1858 to 1882. 


The doctrine of ‘once a mortgage siways a mortgage” adopted by 
Madras High Court though erroneous as pointed ont by the Judicial 
Committee in Pattabhiramter’s case, 13 M.I. A. 560 at 568 and 
Thambusawmny's case, I. L.E, 1 M, I at 28 governs mortgages 
executed subsequent to 1858 and prior to 1875 and between 1875 
to 1882 the date when the Transfer of Property Act became law. 

Karuppan Servat v. Alagara Goundan ie oe see re 


Mortgagor and mortgagee.— Property mortgaged not belonging to the 
mortgagor-—-Decree upon mortgage——Decree-holder purchaser—No second 
decree for money--—-No right to recover property not mortgaged. 


A mortgagee, after obtaining a decree for money, is not entitled to 
another decree for money on the ground that the land mortgaged 
to him does not belong to his mortgagor, 

Where a family consisting of two -brothers owned two plots ‘of land 
and in a partition, each got one plot and- one of the brothers mort. 


~ 
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 Mlortgagor aud mortgagee.—Continued. 


Page. 
goged the plot which fell to the share of the osher and the morr- 


i gagee obtained a decree for sale of the property mortgaged and 

i purchased it himself, the decree-holder purchaser will not be en- 

titled to recover the plot actually belonging to his inortgagor. 
.Lakshmamma v. Krishniah i ii . 490 


i oe ate 
Moveable property —See Pexar Cope (1). 


Murdor.— Accomplice evidence—Person merely concealing dead body—No accom- 
‘ plice—Necesssiy of corroboration. 
ł 


t 


Held by Sir S. Subrahımania Aiyar, Offg. O. J. and Str V. Ehashyam,d 
i (Boddam J., dissenting -—A person who has helped the aocused to 
conceal the corpse ofa person murdered or has omitted to give 
information of the murder is not an accomplice although he may be 
guilty of an offence either under 8. 201 or S. 202 ef the Indian Penal 
Code. 


Per Sir 8, Subrahmania diyar: Offg. O. J. — j 


t 


3 


l 
l 


| ‘The rule that an accomplice must be corroborated in a material par- 
ticular is a mere rulo of general and usuel practice, the application * 

of whioh is for the discretion of the Judge by whom the case is 

tried. 

: The rule has no application in the case of an accomplice who is merely 

a youthful tool in the hands of ono who stood to him in loco paren- 

tts, 

|An accomplice is a person who is a guilty associate in crime or who sus- 

taing guch a relation to the criminal act that he can be jointly in- 
dicted with the defendant (principal). 


Per F. Bhashyam Atyangar, J. 


The conviction of an accused on the uncorroborated testimony of on 
accomplice is perfectly legal and a direction to the jury that it will 
| be their duty to convict the acoused if they believed the accomplice 
and gave credit to his evidence is a perfeotly legal direction. “3 


A direction to the jury that the evidence of an accomplice is not sufti- 

cient to find the accused guilty will be a misdirection. 

Per Boddam J.:—An accomplice is unworthy of oredit unless he is 
corroborated in materia] particulars. 

Where ihere is no such corroboration, it will be the duty of a Judge 
to direct the jury that there is no sufficient evidence before them 

‘ wpon which they will be justified in finding an accused guilty. 

A Judge who combines the funotions of Judge and Jury is equally 
bound to scrutinise accomplice evidence with great care and to con- 

i sider whether there is any corroborating evidence when the main 

© evidence is of an accomplice character. 


| Ramasami Gounden v. King Emperor oss ave u 228 
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Notico :~—See Hinno Law (2) 

Notice befo. review :—See Orvit Procepurs Conn (31) 

Notice to tenant—ontission to give Particulars of date—no 
matovial irsegularity :—See LANDLORD AND TENANT (4), 

Onus of proof -Ses Rarmwar Oompany. 

Onus of proof as to the date of widow's death :—Ses Limrration Act, (7). 

Onus of proving custom prohibiting m° rriago :—See MALABAR Law. 

Order in claim proceedings—Hes judicata :—See Transyae or Prorerry 
Aor (1). 

Oudh Rent Act ZEII of 1886, 8. 141 —See INTEREST Act. 

Parties :—See Hixpu Law (10). 


Pa-tition—Bir ht of a transferee of a co-tenant’s share :—See Tranaree 
oy Propsrry Act (1). 


Pasturare, right of —Immemortal enjoyment—Presumptron—Legal origin, 
A claim by some cultivators of certain villages for a customary and 
immemorial right of pasturage over the waste lands of the villages 
or of adjoining villages is not one to establish @ right in gross. 


On proof of enjoyment fiom time immemorial a legal origin for the 
right claimed may be presumed. 


Reference to English authorities and application of English principles 
or dootrines deprecated. 


A decree establishing such a right of pasturage will not prevent the 
owners of the landa affected from improving their property provided 
sufficient pasturage is left and a provision to that effect may be 
inserted in the deciee itself to prevent foture disputes. 


Bhola Nath Nundi v. Midnapore Zemindary ... es ed „. 152 
Payment by agent to third parties :—Ses Conwrracr Acr, (1). 


Ponal Assessment—Madras Regulation XXVI of 1802-—-Madras Act IT of 
1864, Ss. 1, 2, 3, 26 and 48—Hadras Act V of 1884 and Act VI of 1900, 
8. 49, Proviso, 98, 98-4 and 98-B—Government land—Highway Encroach- 
ment—Trespasser not a land-holder—Levy of penal aseessment~——Ilegality 
—Crown prerogative. 

“Prohibitory or penal assessment” mder the Standing Orders of the 
Board of Revenue is imposed not because the party assessed is a 
“ Jand-holder” but because he is not a land-holder and does not 

lawfully occupy the land for which he ig assessed. 


Buch a levy is therefore illegal and not justified by the Madras 
Revenue Recovery Act and a person from whom the assessment has 
been levied may recover it back from Government by & suit in tho 
Civil Courta. . 


m a a ee e 
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Ponal assossment.—Ooniinued 
| Paga. 
Por Subrahmania Atyar, Ofig. C. J :— 
decani to the Madras Regulation, XXVI of 1802, and Madras Act 
` II of 1864, Ss. 1, 2, 3, 26 and 42, the land in respeot of which land- 
. rovenue is exigible must be vested in some person Or persons other 
| than the Crown and the Crown possesses nothing more than a first 
| charge in respect of the revenue due to it upon the interest of such 
person or persons realizable by sale thereof. 


It is the prorogative of Crown to exact from a subject holding arable 
iland, its proper share of produce thereof or the equivalent of such 
i produce which is the modern land revenue. 


in the actual exercises of this prerogative, however, the Crown is not 
jsupposed to proceed without any regard to definite and well esta- 
lblished principles, ¢. e., it takes a fixed share of the produce—be it 
the theoretical sixth of the Hindu writings or the one-half nett 
again and again proclaimed by the present Government. 


Dee poddang i= 


Civil Coerts are prohibited from going into the question of the 
amont of an assessment and oan only deal with the general: 
' question of the liability to assessment. 


A person in improper possession of part of the surface ofa public 
road is not s “Jand-holder” within the mcaning of the Revenue 
Recevery Act (Madras Act II of 1864) and Government has no 
right to impose any assessment upon him uuder this Act for such 
occupation. 

It is the prerogative of tho Crown to take their share of the produce 
of land occupied under any snch right as van give a saleable 
initerest to the occupier in tho laud and such as will enable him 
to bê registered under Madras Regulation XXVI of 1802, but this 
will not justify the Government in assessing a mere trespasser. 


The acquisition of a right of way in the public presnpposes that tho 
right to the whole surtaco of the road is vested either Ly prescrip- 
tion or grant in the public free of any assessment for the use or 
cooupation thereof as such, so long as it exists aga public road 
and the fact that the freehold of the land is in the Governmont 
can. only give them the right to deal with so much of the land as 
is not required by the public for the purposes of the road 

1 


Per Bhashyam Aiyangar, J. — 


Where land is a portion of the  Gramanatiam” or “ Village-site”, 
the freehold in the soil is presumably in the Government. 


When a street vests in the District Board under Madras Act Y of 
1864, only the surface and so much of the air spsce above and so 
much of the soil below the surface as is reasonably necessary for 


+ 
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Penal assessment.— Continued. 


the District Board adequately to maintain and manage the street 
as a street vests in the District Board but this vesting does not 
transfer to the Distriot Board the ownership in the site or soil 
over which the street exists. 


The proviso to 8. 49 of Act V of 1884 empowers the Governor-in- 
Conncil from time to time (by notification) to exclude any road or 
street from the operation of the Act and this notification wil 
have the effect of divesting the District Board of roads or streets 
already vested in it under the Act. 


A street in a ‘Gramanattam’ between two rows of houses is not 
necessarily a highway and it may merely be. land belonging to 
Government, over which, however, there is a right of way to 
the houses or buildings on either aide. 


Any obatruction to a highway not vested in tho District Board may 
be dealt with under Oh. X of the Criminal Procedure Code while 
on obstruction toa highway vested in the D’strict Board may be 
dealt with under Ss. 98-A and 98-B of Act V of 1884 (as amended 
by Aot VI of 1900.) A 


A person encroaching on a highway or Crown land over which there 
ig wright of way in favour of the inhabitants of the street is not a 
“land-holder ” within tho meaning of Aot IL of 1864 or otherwise. 


Civil Courts have jurisdiction to decide whether or not the land or 
person is under liability to be agsessed to land-revenue. 


Sri Uppa Lakshmibhayamma Garu v. Purvis, 2 M. H.C. R. 187. The 
Secretary of State for India tn Council v. Ram Ugrah Singh, I. L. R., 
7 A. 140, and The Government of Bombay v. Sundarjs Savram, 12 
Bom. H, C. R. App. 376 followed. 


The practice of levying ‘penal charges’ or ‘prohibitory E 
recognised by the Standing Orders of tho Board of Revenue though 
of long standing has no legal origin and sucha levy is illegal for 
the following roasons :— 


(1) Highways and other poramboke lands sev apart for publio or 
communal purposes are not liable to be assessed to land-revenne go 
long as they continue as such and have not been lawfully tra s- 
ferred to the head of ‘Ayan.’ 


(2) A person encroaching upon highways or poramboke lands set 
apart for publio purposes can inno senge be regarded as a ‘land- 
holder’ ox ryot in respect of the land encroached upon. 


(8) In the case of all lands, whether of poramboke ‘or Ayan, any 
demand which on behalf of the Orown may be made on the ocou-: 
pant thereof with the avowed objeot of compelling him to surrender 
or vacate the land is not the imposition of.land-revenue,.and the 
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Ponal Assessment—Continued, 
machinery provided by Act II of 18@4 cannot be resorted to for 
enforcing such demand by Revenue Officers, choosing to give it the 
name of ‘ assessment.’ 


(4) The immemorial and common law prerogative of the Crown in 

is only to the Rajabhagam or King’s share in the produce 

of tho land and the land. revenue or assessment now levied on 

land reprexonts the King’s share in the produce and Courts have 

no jurisdiction to question the rate or share that the Executive 

Government may fix at the periodical revision of assessments. Bat 

a share of the produce—however high the shate or rate may be in 
relation to the total produce, cunnot exceed the produce. 


(6) [An assessment which is prohibitive and manifestly in excess of 
what the land may produce and is profeseedly out of all p:oportiun 
to suoh produce is clearly «lira vires of Government and such 
notion of the executive is not exempted from the jurisdiction of the 
Civil Courte. 


Whether Muthayya Chetti v. Secretary of State for India, I. L. R., 23 
M. 100 rightly layas down the law for the Town of Madras ;— 
Quare. 

Lines as to the course which Legislation should take for preventing 
encroachments upon Government lands, for protection of public 
Tight and claims in India and for the Law of Limitation as regurds 
public rights and claims as distinguished from Crown rights and 


claims suggested. 
` Ramaja v. The Secretary of State for India ... “de eee s 
1. Penal Code £s. 22 and 378.—Stones quarried from the earth—Move- 
able property—Thoft. 


Any’ par? of the earth whether it be stones or sand or olay or any 
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other component when severed from “earth” is moveable pro- . 


potty and is capable of being the subject of theft under 8. 378 
ok the Indian Penal Code. 


The Quaen v. Tumma Ghantaya, I, L. R., 4 M. 228 Queen-Hmpress v. 
Shivram I. L. B., 15 B. 702, and opinion of Brandt J in Queren- 
Empress v. Kotayya I. L. R.,10 M. 355 followed. Queen- -Empresa v. 

otayya (opinion of majority not followed.) 


+ 


Land and earth are not synonymous and there is a wide distino- 
tion between “earth” and the “ earth.” 


Venkatappaya Bastri v. Madula Venkanna ae ive 
8s. 201, 202:—Sce MURDER, 
—--—~ 8. 199 :— See Caiman Procmpuex Cons (3). 


t 
4. ! E. 3'79.—Palk’s Bay—Gulf of Mannar—Ohanke—Subject 
of thefi— Fera natura—Property in Chank-beds 


7 . 
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Fonal Ccde—Continued. + tees Page, “ 

Palk’s Buy being an arm of the sea land-locked by His Mujesty’s 
Dominions and the islands in it also forming part of his terri: 
tories is not to bo regarded as an open seg outside the terri- 
torial juriudiction of His Majesty, but is un integral part of His 
Majesty's Dominions. A 

Chanks are not psh. They are not ferw nature but are domitæ natura 
and must be pinced in the same category as oysters so as to be 
the subject of theft. 

"the Rajah of Ramnad hag the monopoly of taking chanks in Palk’s 
Bay, and he or the person claiming under him must in Jaw be 
regarded as being in possession of the chank-bed propter impo- 
tentiam. : 

A pereon takirg chanks out of the chank-bed in the possession of 
the Raju removes movable property ont of the possession of the 
Raja and will be guilty of theft under 8.3879, Indian Penal Code. 

The Gulf of Mannar is alao similar to Polk’s Bay and chanks in 
the chank-beds of that Gulf may also oe subjects of theft. 


Annakumarw Pillai v. Muthupayal we o. . 248 
Fonalt:? :—See Contract. : 


Fersonal covenant in mortrares:—See TRANSFER of Property Act 
(3). 
Personal inam — Exfranchisemont in favour of widow, effect of, 
The enfranchisement of a personal inam in favor of a widow does 
not vest in such widow an absolute estate, She has only a 


qualified estaie and any alienation by her without necessity will 
not be binding on the reversioners, 


Cherukuri Venkanna v, Manthrovatht Lakshmi Narayana Qastrulu, 
2 M. H, ©. R. 33? followed. 


Subba Naidu v. Nagayya, 13 M. L, J. B., 89: S. C. I. L. R., 25 M. 
424 doubted. 


Venkata Dilshatulu yv. Gavaramma bzi s ee vw» 308 
Personal liability of manare: —See DEOERE IN FAVOR oF MANAGgR. 
“ Possess.ou,” weaning of :—See Contract Acr (3). 
Practice-parties :—Ses TRANSFER or PROPERTY Acr, (4). 
Practice—second Conse] :—See Retiaiovs ENDOwNENT. 
Preliminary iss~e, order wpon :—See Civiu Procepure Cope (15). 


Vreatrpt on of lezal org n f.om immemcral enjoy vent.— 
See PASTURAGE. 


Frino pal and Agent:-—See Conrract Aor (1). 
Irivy Counce.) F.actice:—éee 8recivio Bexixy Acr (2). 


81 


“Procedure” —See Crvit Procepurs Cons, (20). 

Promissory note, how far a pament.—Covenart to pay by Vendee 
to Vendor’s creditor — Delay in payment--Emecution of Pronote by Vendor 
to creditor—Sutt by Vendor for breach af covenant. 
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| Where a vendee fails to pay the purchase money to the creditor 


of the vendor in pursuance of a covenant in the deed of sale, 
but paid the same a year after the said a suit by the vendor 
against the vendeo for breach of covenant is not sustainable without 


proof of damage. 


The mere execution by the vendor of a pro-note ‘or interest due to 


the creditor subsequent to the sale without actual payment is not 
proof of such damuge. 


'Doratsams Tevar v. Lakshmanan Ohetty ... ii s ds 
Proof of parol evidence :—See CONTRACT oF SALE OF GOODS. 

i 
Pro-note:—See Act I oy 1897. 


pied payment by :—See LIMITATION Acr (4). 


Property” :—TEAN8SFER OF PROPERTY Act (t). 
l 


Provincial Small Cange Covrt Act, Arts. 38, 41,—Decree jor 
maintentince against our brothers—Payment by a representattre of one— 
Olaim for contributton—Cognisable by Small Cuuse Court. 


‘A claim for contribution in respect of sums puid by the representa- 


tives of a Judgement-debtor to satisfy œ decree passed aguiust 


the laster and his three brothers for main’enance which, however, 


was not made a charge on property, is one cognizable by the Court 
of Small Causes and does not fall under Ari, 38 or Art. 41 (first 
part) of the Provincial Court of Small Causes and, therefore, no 
seeond appeal lies under 8. 586, O. P. C, 


‘The anterior liability which led to the decree for maintenance being 


passed does not affect the question. 


‘Ramaswamy Pantwlu v. Narayanamoorthy Pantulu a sig 
Railway Company.-—“ Risk Note’"’—Goods lost tn transit—XHzempticn 

from lUability—Onus of proof. 
Where goods are carried by a Railway Company urder the terms of 


a“ Risk Note” (by which the Railway Company is not liable for 
any logs, destruction or deterioratiun of or damage to the goods be- 
fore, during, or after transit} the Railway Company is nos liabie 
for failure to deliver the goods if they are lost in transit. 


If the consignor should assert that the goods were not lost but 
delivered to a wrong person, the onus lay upon him to prove his 
gaae, 
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Railway Cor pany—Continued. .-, Page. 
The onus is on the plaintiff (consiguor) to show that ae oirenm- 
stances under whieh the goods disappeared wére nob such as to” 
amount to ‘logs’ within the meaning of she “ Risk Note.” 


The Railway Company is not bound to show by afirmative avidence 
that it has lost the goods. ? 


Mulji Dhanji Seit v. The Southern Malhratta Railway Gompany .. «=»: 898 


Rocistrat' on Act, £. 17 :—See MALABAR Law. 
Recistration of docrment—Tranefer of E E meetin ikat 
transferee should give daughter in marriage. 


Mere registration of an instrument without reference to other ciroum- 
stances does not operate to transfer property comprised in the 
instrument. Ponnayya Goundan v., Muthu Goundan I, L, B., 17 M. 
146 distinguished. 

Where it ia p oved that the consideration for a duvuument us expresssed , , 
in it is not the real one and that the real consideration for the 
transfer of property is the gift by the transferee of his daughter 
in murriage to the transferor (and not the mere promise to yive)- 
and the transferee subsequently rofuses to give his daughter in s 
marriage, although the transferor regisiera the document eviden- 
cing the transfer of property while retaining possession of,the do- 
cument and the property, the transfer is conditional upon the event 
of the marriage taking place and no property would pass if the con. 
dition fails to take effect. na 

Ramalinga Mudaly v. Atyadorai Natnar.. Ssk vw 403 

Hogvlat on VII o. 1817.—Duty of Legal ee ee of manager to 
lease—Efect of Regulation on such powars—Graniwng of permanent lease, 
when valid—Ulavadat Mirasdars and Purakudt, meaning of. 

Regulation VIL of 1817 vested the general superintendence of all 
charitable endowments “ in land or money” fn the Board of, Reve- 
nue, and made it the duty of the local agents of the Board(of whom 
the Collector was one ew-officto) to report to the Board “ any in- 
stance in which they may have reason to believe that lands, or 
buildings, or the rents or revenues derived from lands, are unduly 
appropriated,” care being taken not to infringe private rights. 

The effect of the Regulation is to supersede the powers of Managers — 
to alienate charitable property and to sanction the revision of exis- 
tiug uppropristions if unduly made. + 


“at uh 


The granting of a lease conferring a permanent and heritable title 
with fixed rents will be liable to objection on the ground that “ to 
oreats a new and fixed rent for all time, though adequate at the 
time, In lieu of giving the endowment the benefit of an augmen- 
tation of a variable rent from time would be a breach of duty " in 
the trustee, unless there be special ciroumatances of necasaity to 
justify it, 
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Regulation—Continued. 
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Maharanee Shibessouree Debia v, Mothooranath Acharjo (1886F) I8 M. 
I. A. 270 (275), referred to. j 


The expression “Ulavadai Mirasdars ” does not appear to have a well 
established meaning and does not import that the person holds a 
permanent and heritable tenure, 


The term “ purakudi” has a well-understood and definite meaning 
and does not imply & right of pe: manent occupancy, ; 


Chockalingam Pillai v. Tythealinga Pantara Sannadhi (1871) 6 M, 
H. C., 164, and Thiagaraja v. Giyana Sambanda Pandara, (1887) 1. 


i 

I 

|" L.B 11 M. 77, approved, Krishnasami Pillai v, Vardaraja Ayyan 
| gar, (1882) I. L. B., 5 M 354, referred to. 


i} ~“ 


| Mayands Ohettiyar v. Chokkalingam Pillas sti 


Religious Endowment~—Nuit—Headship of Mutt—Corporation sole— 


Effect of lunacy—Vacancy—Powers of Blatadhtpati-—-Practice—Second 
Counsel. 


The head of a mutt being u corporation sole does not torfeit his 
position by his subsequent lunacy. He is nob a mere trustee 


and his subsequent lunacy does not create any vacancy in his 
office. 


= eee n me e e 


A debt incurred by the head of a mutt, though proper and appro- 

priate with refereuce to the head who incurred it will not bind 
t the property of the institution in the hands of bis successors if 
the debt is not shown to have been incurred for a purpose neces- 
gary for the maintenance of the institution as a mutt. Sammantha 
' Pandara v. Sellappa Chetti, 1. L. B., 2 M. 175 discussed. 


Per Subrahmania Iyer, Offg. 0. J. :— 


—— 


‘The law gives heads of mutts full powers of disposition over what 
` yemains of the income after defraying the established charges of 
| the institution while m respect of the corpus it treats the indivi- 


' duals composing the line of sucoeasion as if they were tenants 
for life. 


The consecrated idol in a Hindu temple is a juridical person, 

|In the case of mutta the ideal person is the office of the spiritual 

| teacher (Acharya) which, as it were, is incarnate in the person of 
each successive Swami who for the time is a real owner and not s 

', mere trnatee. 

Per Bhashyam Aiyanyar, J. :— 


Property of a mutt like the benefice of a bishoprio of the Christian 
| Gbhurch ig substantially inaliensble. 


4 


The head of a mutt has absolute dominion over the revenues accruing 


‘| during his lifetime subject, however, to the limited burden of main- 
, taining the mutt. 


\ 
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Religions endowment—Oontinued. 2 Page, 
i The conception of a “corporation” is not foreign to the Hindu Law 
and has been worked out not only in respeot of religious founda- 
tions and eleemosynary institution but also in respect of lay 
institutions and offices. 


A second counsel can be heard for the same party. 
Vsdyapurna Thirtha Swami v. Vidyanidht Tirtha Swami ... we 105 


Religiovs endowment, powe: o? manager to lease :-—See REGULATION 
VII or 1817 i 


1. Rent Recovery Act, £s 2, 3, 4, 7, 9, 14, 15, 16, 38, 41, 
46,69 and 9%—Limitation Act, dri 110—Sust for enforcement of 
patta and execution of muchilika pending—Rate of rent in suspense— 
Rent not im arrear unless ascertatned—Itent in arrear by custom—Cus- 
tomary rule modified by Statute 


The point of time from which undor the Limitation Act, Art. 110, the 
period of limitation for a suit for arrears of rent is to run is that at 
which the arrear becomes d.io. 


In most cases and by the custom of the country agricultural ronty 
are payable at or before the close of the fasli year and legislation 
or cartom, or express contract or the special circumstances of any 
case may mike rent become due at a point of time different from 
the close of the period in respect of which it is to be paid. 


The object of a Limitation Act being presumably to compel peuple 
who have actionable claims to gue upon them with due promptitude 
or to foifeit the, right to do so at all, the falling due of rent 
naturally means the falling due of on ascertained rent which the 
tenant is under an obligatiou to pay and which the landlord can 
claim and, if necessa y, sue for. | 


As long as proceedings under 5.9 of the rent Recovery Aot are pgnding 
before the Collector and, on appeal from him (under 8. 68) before 
the Civil Coarts, the rate of rentis in suspense, for no one can 
say what it will prove to be, and, therefore, no arrear of rents can 
be said to have become due within tho meainrg of the Limitation 
Act until those proceedings are finally determined and whether In 
those proceedings the patta tendered has been approved or modified. 


Summary remedies, such as distress, sale of holding, ejevtment and 
arrest are available for arrears of rent aud must be put in force 
within one year from the time when the arrears become due and 
pi oceedings in these cases must commence with a documeat stating 
the amount of rent due. Even here the rent becomes due when it 
is ascertained and it becomes ascertained when the proceedings 
taken under 8. 9 become final. 


8.7 of the Beat Recovery Act is not an enabling but a restraining 
section. i $ 
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Rent Fecoverv A ct—Continued. 
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8.14 of the Rent Recovery Act, thongh it seems to define the point 
of time at which agricultural rent becomes an arrear at the close 
of the fasli year applies only to ascertained 1enta not to rents the 
rate of which have yet to be determined. 


‘ In proceedings under 8. 9 where there is an appeal from the Collec- 
| tor’s judgments to the Civil Courte under 8. 89, the decree cf the 
| High Court finally determines as between tke landlord and tensat 
3 the conditions of the tenancies including the rates of rent, 


' Where, therefore, 8 Zemindar, a “ Landlo'd” withi: the meaning of 
the Rent Recovery Act sned his ryot, a tenant under the Act for 
enforcement of a patta and acceptance of a muchilika for faslis 
1295 to 1298, anl the patta tenlered was modified ultimately 
and the landlord within 8 years of the final d-cision Lut after the 
, lapse of 3 years from the close of tle respectivo faslis sued for 
' rent dos for the said faslis : 


| Held (1) that the rent was not ascertained until the proceedings 
i taken under $. 9 terminated, the rate uf rents being in 
suspense du'ing the time, and 


(2) that the suit for rent was not barred by Limitation Aot, 
e pe? Art. 110. 


Briramulu v. Sobhanadri Appa Rao, 1, L. R., 19 M. 21 reversed. 
Rajah Rangayya Appa Bao v. Sriramulu asi 


———— 8g. 3, 14 and 38.—drrear of rent for more than 
a year—-Legality of attachment or distraint. 


_ An attachment of the tenant’s immoveable property or a distraint of 
the tenant’s moveables made by the landlord more than a year 
from the time rent became due as specified in the patta tendered by 

_ the landlord tothe tenant would be illegal as being out of time 
under Ss, 2 and 14 of the Rent Recovery Act. 


Appayasami v. Subba, I. L. R., 13 M. 463, overruled. Tayamma v. 
Kolandavelu, 1. L. R., 12 M. 485, approved. 


, Rent or any instalment of rent is deemed an arrear according to 8. 

14 of the Rent Recovery Act if it is not paid on the date on which 

ı it is payable according tothe terms of the putta or custom although 

no tenderis made prior to the date on which the rent or instalment 
has become payable, but is postponed to the end of fasli. 


t Tender is only a condition precedent to the institution ef the legal 
' proceedings for the recovery of the a:reer of rent, but has not the 
| effect of preventing limitation from running. 


| Rajagopalachart v. Lakshmivoes... 


! — Bs. 3 & 612—Surrender of tenancy—Intermediate landholder. 


8.12 of the Rent Recovery Act does not appiy to a person who is in 
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Rent Recovery Act—Continued. 
the position of an intermediate Inndholder who though paying rent 
to a superior landlord under an arrangement which amounts to a 
lease in perpetuity or fora term of years receives rent in turn 
from his tenants. : 

Appasamt v, Ramasubba, I. L. R., 7 M. 262, Subbaraya v. Srintrasa, 
iL L. R., ri M 508, Baskarasami: Vv. Sivasame, I. L. ER. 8 M. 196, 
and Ramachandra v. Narayunasami, I. L.B., 1C M. 229, overruled. 
Ramasami v. Bhaskarasamt, J. L. B , 3 M. 67 nnd Lakshminarayana 
Pantulu v. Venkatarayanam, I. L. R., 21 M. 116, followed. 

The lessees of a melvaram aye famers under an Inamdar and be- 
long to the class cf landholders specified in 8. 3 of the Rent Re- 
covery Act. 

Nellayappa PrUaiyan v. Pandara Sannadhi any a 

Repzreseutative :—See Orvin Procenuge Cops, (18). 
Reside, meaning of —See Civi Procrocre Copr, (5). 
1. Res-judicata :—Ses Civiu Procevvre Cope, (3). 


2. 
3. 1e eea Iae Crvit Procenoege Cone (15). 


— See CIVIL Procrpure Cope (4). 





4. —————_—-— in xed: tion :—See TRANSFER oy PROPERTY Act, (5). 
Restitirtion -—See DECREE IN FAVOR of MANAGER. 
Revenue Recovery Act (Madras) II of 1864, 8. 40—Collector of 


the District enitiled to confirm revenue eale—Pouer to revise order of 
Deputy Collector—Restitution——Appeal —No revision. 
No application for revision will lie to the High Court where the order 
sought to be revised is capable of being appealed against. 


Under the Revenue Recovery Act only the Collector of the District 
ig entitled to confirm sales held for arrears of revenue and to issue 
certificates of sale. 


An order of the Deputy Collector confirming a revenue gale is liable 
to confirmation, modification or annulment by the Collector of the 
Distriot under the provisions of Madras Act VJI of 1857 taken with 
Madras Regulution VIl of 1828. 


Where a District Munsif awards possession under 8. 4U of Madras 
Act II of 1864 to a purchaser in revenne auction, he can order 
restitution on the sale being set aside. 


Gnana Sambanda Pandata Sannadhs v. David Nadar ... 


Revenve sale :—See Mitra. . & = 


Review of decree after appeal :—See Civrn Procepure Cone (22). 
Review order: without not ce See Civiu Proceptre Cone (21). 
Right to sue for administret.on:—See Conrxacr Acr, (4). 
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Riparian rights—Injunction—Riparian proprietor—Right to raise bund 

— Ordinary flood—Lands of neighbouring owners affected——Prescriptive 

right to throw bach water. 


Whore the erection of a bund by the plaintiff will have the effect of 
throwing upon the defondant’s land more water than has custom- 
arily flowed on to it and of thus inoreasing the damage to which 
he has been hitherto subjeot, the plaintiff will not be entitled to an 
injunction to restrain the defendant from interfering with the 
erection of the bund. 


| 
| 
1 
| 
| 
| 


Every land owner oxposed to the inroads of the sca has the right 
to protect himself by ercoting such works as aro necorsary for 
that purpose, and if he acta bona fide is not liable for any damage 
occasioned to his neighbours who must protect themselves. 


Rea, v. Pagham Commissionsrs, 82 R. R, 406, reforred to, 


But except in the caye of oxtraordinary floods, anch large powers for 
protection are not given to riparian owners who have a right to 
protect their lands with referonce to ae flooda only if they 
do so without injury to others. 

Rev. v. Trafford, 34 R. B. 680, referred to. 


A proprietor of land ou the bank of a river ought to be restrain- 
od from erecting mound, which, if completed, will in times of 
: ordinary flood throw the waters of the river on to the grounds 
_ Of a proprietor on the opposite bank sgo as to overflow and injure 
. them. 
as v. Breadalbans, 8 Bligh N. 8. 414, followed. 
‘Por Russel, J.-A prescriptive right to throw back water and 
keep it standing on the land of another exista only in the case 
of water flowing in a defined stream and cannot apply to surface 
witer not flowing in such a stream. 
Robinson v. Ayya Krishnama Ohariar, 7 M. H. C. 37, followed 
‘Semble :—(Per Subrahmania Iyer, O. C. J.). A Court will not grant 
an injunction in plaintif’s favour where there has been nothing 
more than mere assertions on the one hand and denials on tho 
other as to tho right of the plaintiff to raise a bond. 
Veneatachatani Chettiar v. Gaurivallaba Thevar ... i a 163 


Sale—Extent sold— Boundaries and ayea sold not correspond- 
ing Sce TRANSFER OF PROPERTY Act (2). fa 


Service Inam :—Sce Manvras AoT, TIT or 1895. 
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Specific performance.—Compromise—Considerution—Becurity of titleand 
immunity from future attacks—Conduct of party derogatory of right 
compromise— Failure of consideration. 

A compromise of a suit made between Lhe adopted son of the last 
mele owner and an alience who was a reversioner and who vould 
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Bpecific porformance—continued. 
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have been the presumptive reversioner but for the adoption, to the 
effcot that the alienee should not question the title of the adopted 
son thereafter, and that the latter should confirm a portion of the 
patni leagée and also agree to settle on the wife of the alienee benami 
for the latter in permanent ijara certain other properties when it? 
should come into his khas possession is not for an executed consi- 
daration T 


The consideration for the compromiso was to obtain seourity of the 
adopted Bon’ s title to ‘the Zéemindari and immunity fromfuture at- 
taoks, and where the alience immediately after such compromise 
questioned the titlo of the adopied son, there was a faiture of con- 
sideration so as to disentitle the slienee and his heirs from olaim- 
ing specific performance of the remaining parts of the agreement, 

Although thore is no necessary inconsistency in a patty who has un- 
successfully tried to regoind an agreement afterwards claiming per- 
formance of it, yot where the conduct,of the party is such as to 


amount to a total failure of consideration and is at variance with . 


and amounts to a subversion of the relation intendod tobo esta- 
blished by the agreement, he will not be entitled to claim specific 
performanse. 


Srish Chandra Roy y. Ray Banomeli Rei Bahadur .. 


1. Specific Relief Act, 8. 42 See Hixpu Law. (10). 
2. Specific Relief Act, B. 42.—Judicial discretion— Hindu Ta Widow 


a 


— Execution of will —Declaratory decrse-——No ground for reversioner 

E —Disoretion enerctsed— Privy Council Practiwce——Interference with the 
declaratory decree granted by the lower court—Hffect of declaratory 
decree in favour of reverstoner. 


Under S. 42 of tho Specific Relief Act u claim to @ declaratory decree 
is nota matter of right but rests with the jadioial disoretion 
of the courts. 


The execution of a will by a limited owner such as & widow is not as 
a poner rule, a sufficient reason for granting a Spears. decree. 


not have themselves granted a declaratory decree are always slow 


185 


Fhe Privy danei although sitting aa Ooart of First Instance will: 


to reverse the decisions of the Indian Courts made in the exercise "t't 


of a eeerener entrusted to them by law. 


A speda reason Gad by the Judicial Committee for refusing to 
disturb the decisions of the Court below granting í Q declaratory 
‘decree Was that although whén the will was made by the widow 
‘ibwes doubtful on what grotnd she relied in making the will it was 
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' * olear from hér conduct in he pleadings that” she Was setting up a 

title inconsistent with the rights present or future of any reversio- 
ae a ie 

A decision in such a suit as to the position of the plaintiff as the uext ~ 

| reversionary hoir was only a decision as botrveen the- partics.to thor 3, 
suit and would settle nothing a9 to who should sueceed when the 


inheritance should open on the death of the widow. 
Thakurain Jaipal Kunwar v. Bhaiya Indar Bahadur Bingh we «149 
2. —— ©. 42.—Maintainadility of suitt—Right of pujart to 
se articles for worship’ anai to a ada Sa to ask for 
possession. i 








Whero & porson has only a right of access to a certain house and 
‘ the use of ‘oerthin articles kept therein for the purposo of per- 
! forming worship ina certain temple he need not uae for posses- 
i sion. A suit by him for a permanent injunction under che cir- 
| cumstances is maintainable and will not bo barred by his failure 
| to claim possession. 


ve engan Poorari v. Patchainuthu ep. > e s. 290 


4. S. 42—8Suițt for declaration —Bee Hinnu Law 





(13). 
Spiritual office—-Inam.—Nature of, ane of ir inam patta. 

Where land is held by a person ag emoluments attached to a spiritual 
[ofco in .œ village (the right to appoint to the office being vested 
lin t the Brahmin Community of the village) such pereon is entitled 
ito hold the land so long as he _is the holper of the office and 
any, alienation of the land to s strangor wil be void as against 
the ‘rightfal holder. ` i 


Where an inam title-decd is granted by the Government to the 
holder for such lands and the title-deed contains a term that 
the inam is the absolute property of the holder which he may 

- hold or dispose of, as he thinks proper, the stipulation has 
operation only as between the holder and the Government but 
does not alter the nature of the ewtate taken under the original 


- grant. i é 
Pakkiam Pillay v. Seatharama Vadhyar .. . 134 
Statute construction : :-—-See Hinpu Law, (10)... . 
——:-—-Sce MADRAS Act it or 1884. 
subordinate Court, meaning of :—Aes CRIMINAL PROCEDURE Cons, (3). 
Saits Valtiation Act, VIT of 188 7, 8s- 8 and 9°: See Court Fens Aor, (2)* 
Sait to sotaside, #liénation : See ‘Binoy Law. KON a 
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Surety of jud gmont-debtor—snit for exemption frem liability : 
—SeeOrvit Procepure Cons, (12). ' 

Tarwad, meaning of :—See Maranan Law. 

Tavazhi, moaning of Seo Maranan Law. 

Temple inam :—Scee Lanpionp ano Tenant. (1). 

Thoft :—-Sec Penat Cope. (1). 


Port.—Sutt for damages for injury to wall—Contributery negligence. 


In a suit for damages for injury to the plaintiff's wall, it was found 
that plaintif’s damage was contributed to by plaintiffs letting his 
domestic refuse water into the drain, and was not caused solely by 
any acts or omissions of the defendants. 


Held :—That the plaintif was not entitled to any relief. 


Karur Municipal Council v, Srinivasa Aryangar ai sa 


1. Transfer of Froperty Act, S. 44.—Tranaferee of a portion of the 
property as opposed to a transferee of a share of the wohole—Right to 
gue for partition—Right of, lessee for a term of a share m a village— 
Order in elaim proceedings-—Res-judicata—Specification of boundaries 
sold-~Eatent not corresponding—Presumption as to area sold. 


A transferee of a portion of the co-tonancy ¢annot maintain s suit 
for partition of the portion transferred to him whether for a term 
or in perpetuity. 

Parbati Churn Deb v. Ain-ud-Deen,' I. L. B., 7 0. 677 referred to. 


A transferee of an interest in the share of a co-owner may enforce, 
under 8. 44 of the Transfer of Property Act, a partition of the 
same ao fer as it ia necessary to give effeot to such transfer. 


A lesseo of a share in a whole village is not n transferee of on 
interest in a portion of the villago and is, thercfore, ontitled to 
sue for a partition which is to last during that term. 


Baring v. Nash; 1 Ves ond Bonmes, 65), ‘Heatun v. Drearden, 16 
Beay, 147 referred to. 


Where n claimant does not bring a suit within one yonr to set aside an 
adverse order passed against him in the claim proceedings the 
order is res judicata against the claimant in subsequent proceedings 
and it is not open to the claimant in such subsequent proceedings 
to contend that in troth and fact the claimant's interest tas 
not attached. 


As a general rnle in the absence of anything in the context it must 
be taken that all the property comprised within the boundaries are 
offered for salo and purchased ifthe vendor or judgment-debtor 


has title to the whole property comprised within the, boundaries 
' ° ` 


_ 
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Transfer of Froperty Act—Continucd 
though the extent specified in the dooumeni may not crhaust ihe 
aren, 


If the vendor or judgment debtor had no title to some part of the arco 
comprised within the boundaries, the conveyance would not of 
course operate upon such portion and in those circumstances it 
moy also be presumed that all that is offered for sale is the portion 
to which the vondor or judgment-debtor has title and the extent 
specified corresponds to such portion. 


-2. wm fig. 51 and 108 :—Sec LANDLORD AND Tenant (2). 
3. '——- -———- Bs. 58 (a) and (b), 67, 68 and 98—Morigage— 


| 
| 
| 
| 
i 
i 
| 
i 
| 
| Ramaswami Chetti v. Alagtrisami Chetti as x a I4 
i 
| Combination of usufruciuary and stmple— Redemption by paying mortgage- 
| money within a year—Covenant to pay. 
| 
Where by a mortenge instrament the mortgagor givcs possession of 
the mortgaged property to the mortgagee and states that the 
mortgagor shall cause the money to be paid within a certain dato 
and redeem or recover back the land by paying the money on s 
certain date in a particular year, but that if he docs not so pay 
within the said period and recover the land, he may pay the 
money on the correspouling date of any future year and recover 
back the land -— 


ee en 


Held, (1) that there is a covenant or promiso on tho part of the 
mortgagor to pay the mortgage money, 


(2) that the morignge is a combination of a simple and an 
| á usnfrnctnary mortgage within the meaning of 8. 98 of the 
Transfer of Property Act, 


l 

; (3) thot the right to cause the mortgaged property to be sold 
in default of payment ia implied within the meaning of 
| 8. 58, ol. (b), and 

| (4) that the mortgagee is entitled to a decree for the mortgage- 
| money tnder §. 08, cl. (a) and a decree for sale under 
: S. 67. 

i 

} 


| Kangay Gurukkal v. Kalimuthu Annavt ... wes eee . 61 





4.—!— —— S. 85.— Properity—Physical property—Prior mortgagee 
not made party in the Lower Appellate Court—Practice—Parties. 

, In appeal from the Munsif’s decree in a suit upon a mortgage, a 
| prior usufructuary mortgagee of certain items of the suit property 
i was not impleaded and tho plaintiff agreed to take a decree sub- 
| ject to the prior mortgagee’s rights, and accordingly a decree 
| wae passed, in plaintiff’s favor. 

l 

' 
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Transfer of Froperty Act—Uontinued. ‘ 
-r ‘ l AES. 


Held :--That the property mortgaged to the plaintiff was not merely 
the equity of redemption, bat the actual property; and that the 
prior mortgagee was a necessary party to the appeal before the 
lower appellato Oonrt. ' 
Ammayi Ammal v. Rathna Pathan l i . 467 
S. 90. -— Execution, order in, ves judicata. 
Where an order was passed allowing oxeoution to issno against pro- 
porties other than that anortgaged and comprised in the decree a 
subsequent objection that no sale of such properties could be held 
in the absence of a decree under B. 90 of the Transfer of Property 
Act could not be allowed to prevail. 
Lakshmi Ammal v. Subramania Pillai . ; pa ws 108 
Tranafer of Property --Seé REGISTRATION OF DOCUMPNT. 
Vakils’ lien :—Afes LEGAL Practitioners Act. 
Village Munsif a Court :—Ses Criaxat Procepvre Cone, (8). 


Ulavadai Mirasdars and Purakudi, meaning of See REGULATION 
VIL or 1817. 


Wagering Contract :—See CONTRACT AOT, (1). 
Water, stpply of, through Government source :—See Mitta, - 
Waiver -—See MADRAS Act III or 1896. 
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Ohe Madris Jam Xonrnaf Reports, 
| 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
| (FROM THE MADRAS HIGH COURT) 


Present :—Lord Macnaghten, Lord Lindley, Sir Andrew Scoble 
and Sir Arthur Wilson. 


Rajeh Rangayya Appa Rao “as ... Appellant.* 


. a 
Sriramulu and others ... a ... Respondents. 


Madras Rent Recovery Act, 8s, 2, 8, 4, 7,9, 14, 15, 16, 88, 41, 46, 69 and 87, Limitation 
Act, Art. 110—Suitt for enforcement of patta and execution of muchtlika pending— 
Rate of rent 12 suspense—Rent not in arrear unless ascertained—Rent in arrear 
by ckstom—Customary rule modsfied by Statute, 


j 
The'point of time from which under the Limitation Act, Art. 110, the period 
of limitation fora suitfor arrears of rentis to runisthat at which the arrear 
becomes due, 


In most cases and by the custom of the country agricultural rents are payable 
at or before the close of the fasli year and legislation or custom, or express contract 
or the special circumstances of any case may make rent become due at a point of 

time different from the close of the period in respect of which it is to be paid. 


The Sbject of a Limitation Act being presumably to compel people who have 
actionable claims to sue upon them with due promptitude or to forfeit the right to 
do so atjall, the falling due of rent naturally means the falling due of an 
ascertained rent which the tenant is under an obligation to pay and which the land- 
lord can claim and, if necessary, sue for, 

j 
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Aslong oa proceedings under 8, 9 of the Rent Recovery Act are pending before 
the Collector and, on appeal from him (ander 8. 69) before the Civil Courts, the rate 
of rent is in suspense, for no one can say what it will prove to be, and, therefore, no 
arrear of rent can be said to have become due within the meaning of the Limitation 
Act until those proceedings are finally determined and whether in those proceed- 
ings the patta tendered has been approved or modified. 


Summary remedies, such as distress, sale of holding, ejectmen; and arrest are 
available for arrears of rent and must be put in jforce within one year from the 
time when the arrears become due and proceedings in these cases must commence 
with a document stating the amount of rent due. Even here the rent becomes due 
when it is ascertained and it becomes ascertained when the proceedings taken 
under Ñ. 9 become final. 


8. 7 of the Rent Recovery Actis not an enabling but a restraining section. 


8. 14 of the Rent Recovery Act, though it seems to define the point of time at 
which agriculimral rent becomes an arrear at the close of the fasli year applies only 
to ascertained rents not to rents the rates of which have yet to be determined, 


In proceedings under 8. 9, where there is an appeal from the Collector’s judgment 
to the Civil Courts under Ñ. 89, the decree of the High Court Anally determines as 
between the landlord and tenant the conditions of the tenancies inoluding the rates 
of rent. 


Where, therefore, a Zemindar, a“ Landholder” within the meaning of the Rent 
Recovery Act sued hisryot,a tenant under the Act for enforcement of a patta 
and acceptance of a muchilika for faslis 1205 to 1298, and the patta tendered was 
modified ultimately and the landlord within 3 years of the final decision but after 
the lapse of 8 years from the close of the respective faslis sued for rent due for 
the said faslia ~— 


Held (1) that the rent was not ascertained until the proceedings taken under 8. 9 
terminated, the rate of rent being in suspense during that time, and® - 


(2) thatthe suit for rent was not barred by Limitation Act, Art. 110. 
Sriramulu v, Sobhanadrs Appa Rao |, reversed. 


Their Lordships’ Judgment was delivered by 


Str Arthur Wslson:—The appeal raises a question of con- 
siderable importance in Madras, and as to which there has been 
some difference of opinion amongst the learned Judges of the 
High Court. 


The plaintiff (appellant) is the Zemindar of Nuzvid, and is a 
“landholder” within the meaning of the Rent Recovery Act (Mad- 
ras Act VILI of 1865). The several defendants hold lands under 
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him in the village of Mustabada, which is included in his Zemin- 
dari, and.they are “ tenants” within the meaning of the Act. 


The defendants occupied the lands.to which the present 
controversy relates for a long period, but the time which has to 
be considered in this appeal commences with the fusli year 1295. 
In that year the plaintiff tendered puttahs whichthe defendants 
refused to accept (similar proceedings took place in the subsequent 
years). The plaintiff thereupon instituted summary suits be- 
fore the ‘Collector to enforce the acceptance of the pnttahs and 
the execution of corresponding muchilikas. The Head Assistant 
Collector, who heard the cases, made his order modifying the 
terms of the proposed puttahs and directing the tender of 
puttahs embodying his modifications. The District Judge on 
appeal made additional changes inthe puttahs. On further 
appeal the High Court again varied the terms of the puttahs to be 
tendered: ; and thus by the decree of the High Court, dated the 
29th October 1889, the conditions of the tenancies, including the 
rates of font, were finally determined. 


The present suits were brought on the 28th October 1892 
in the Court of the Munsiff of Bezwada. In them the plaintiff 
claimed to recover from the defendants balances of rent for their 
respective holdings, at the determined rates, in respect of the 


fusli yours 1295, 1296, 1297, 1298 and subsequent years. 


With the subsequent years this appeal has nothing to do, 
it is limited to the four years mentioned. The courts in India 
have held that the claim for rent in respect of those four years 
is barred by limitation, and the correctness of that ruling is the 
one question raised in the present appeal. 

i 


The; rule of limitation applicable to the case is Art. 110 of 
Schedule U of the Indian Limitation Act (Act XV) of 1877, 
which prescribes for a suit for arrears of rent a period of 
limitation of three years reckoned from the time when the arrears 
become due, The courtsin India have held thatthe period of 
limitation in this case for the rent of each fusli year runs from 
the close of that year, and if that view be correct the cases 
have been rightly decided. Thecontention before their Lordships 
was that the period should be counted fromthe 29th October 
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aan : 1889, when the decree of the High Court determined’ the rent 
Appa Bac -payable. And if this contention be correct, these claims were in 
k 


Sriramolu. time. i 

The point of time from which, under the Limitation Act, the 
poriod of limitstion is to run is that at which the arrear became 
due. In most cases no doubt the point of time at which rent 
becomes due is the close ofthe period in respect of which it is 
to be paid. But this is not necessarily always the case in India, 
and the Limitation Actisan Act for all India, 

Legislation, or custom, or express contract, or the special 
circumstances of any case may make rent become due at a point of 
time different from the close of the period in respect of which it is 
to be paid. The case of Mussumat Ranes Kurno Moyee v. Shooshe 
Mokhe Burmoma’ heard before this Board, is an example of a suit 
for rent, governed by a law of limitation substantially the same 
as that now before their Lordships, in which the date at which 
the rent became due was held to be an entirely different date from 
the close of the period in respect of which that rent was payable. 
The object of a Limitation Act is presumably to compel people who 
have actionable claims to sue upon them with due promptitude, 
or to forfeit the right todo so at-all. In such an act the falling due 
of rent naturally means the falling due of an ascertained rent, 
which the tenant is under an obligation to pay, and which the land- 
lord can claim and, if necessary, sue for. 

In order to see when rent becomes due in a case like the 
present it is necessary to turn to the Rent Recovery Act (Madras 
Act VIII of 1865).* That Act enacts (section 3) that certain land- 
holders and. others shall enter into written engagements with their 
tenants, to be embodied in pattahs and muchilkas, which (section 
4) must contain, amongst other things, the amount and nature of 
the rent. By section 7 no suit or legal proceedings for rent can be 
sustained unless patiah and muchilka have been exchanged, ora 
pattah has been tendered such as the tenant was bound to accept 
or both parties have agreed to dispense with such documents. If 
a pattah is tendered and the tenant refuses to accept it, the land- 
holder (section 9) may proceed by summary suit before the 
Collector to enforce acceptance of the pattah. And in sucha suit 
it is for the Collector to settle the terms of the tenancy, including 


- 
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the rent, in accordance with the principles laid down in the Act. 
From the Collector’s decision an appeal hes to the Civil Courts 
(section, 69). 


Under this procedure it seems clear that as long as proceedings 
are pending before the Collector and, on appeal from him before 
the Civil Courts, the rate of rent is in suspense, for no one can say 
whatit will prove to be, and that therefore no arrear of rent can be 
said to have become due within the meaning of the Limitation Act. 

That this is the meaning and effect of the Rent Recovery Act be- 
comes much plainer on a further examination of the Act. The Act 
(section 87) keeps alive the right to proceed in the Civil Courts 
in respect of rent; and the present appeal arises out of a civil 
suit so brought. But the Act deals very briefly with such suits. 
Tts meaning and effect can be better learned from the provisions 
relating’to those special and summary remedies which are dealt 
with in wome detail and fill a large part of the Act. They are 
available for arrears of rent and must be putin force within one 

_year from the time when the rent became due (section 2). Those 
special fomodies are distress, sale of the holding, ejectment, and 
arrest. And in each of these cases the proceedings must com- 
mence with a document stating the amount of rent due (sections 
15, 16, 39, 41, 48). 


Their Lordships are of opinion that in the present cases no 
rent was in arrear or due till the rates of rent were ascertained by 
the decree of the High Court of 29th October 1899, and that 


limitation runs from that date. 
| 


It may be well to notice two arguments against the view 
taken by their Lordships, which seem to have had weight with 
some of the learned Judges in Madras. 


Section 14 of the Rent Recovery Act says that ‘ when rent shall 
remain unpaid at the time when, according to any written agree- 
ment or the custom ofthe country, it ought to have been paid”, it 
is to be “deemed an arrear of rent.” It has been said, and-no doubt 
rightly that by the custom of the country agricultural rents are 
payable ‘at or before the close of the Fasli year. And it has beon 
thought‘ that this section defines the point of time at which agri- 
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cultural rent becomes an arrear as the close of the Fasli year. And 
so if seems to doin the cases to which it applies. But in their 
Lordships’ opinion this whole series of sections applies to ascer- 
tained rents, not to rents at rates which have yet to be determined. 


Another argument has been based upon section 7 of the Act, 
already cited. Jt has been thoughtthat under that section where 
a land-holder has tendered a pattah which the tenant refuses, but 
which, as the result of the litigation rendered necessary by that 
refusal, has been found to have been a proper one, and then 
proceeds for the rent so ascertained, he may be met by a plea 
of limitation, on the ground that he might have sued, ‘and ought 
to have sued, for the rent without waiting to have therate deter- 
mined. If that view were correct, it could not affect the present 
case, for in this case the pattah tendered by the land-holder was 
not approved by the Courts, but was altered by them. The High 
Court, however, in the judgment under appeal, has drawn no distinc- 
tion between the case in which the pattah tendered has been ulti- 
mately approved by the Courts and the case in which it has been 
modified. And their Lordships think the Court was right in so 
doing. Section 7 is not an enabling section, but a restraining 
section. In order to see when there is an arrear which car be 
sued for, it is necessary to examine the Actas a whole; and the 
reasons have already been stated which lead their Lordships to 
think that its provisions as to rent dne, rent in arrear, and the 
recovery of rent refer to ascertained rents. 


For the foregoing reasons, their Lordships are of opinion that 
the claims for rents in respect of the years 1295, 1296,1297 and 
1298 are not barred by limitation. They will humbly advise His 
Majesty that the decrees of the High Court and the District Court 
ought to be discharged with costs, and those of the Munsif’s Court 
discharged, and that the cases ought to be remitted to the High 
Court with a declaration to the above effect, in order that they may 
be disposed of inthe Munsif’s Court in accordance with that 
declaration. 


The appellant will recover his costs of this appeal from the 
respondents. 
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.. JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
a (FROM THE OALOUTTA HIGH COURT.) 


Present :—Lord Macnaghten, Lord Lindley, Sir Andrew Scoble, 


Sir Arthur Wilson, Sir John Bonser. 
Sahebzadah Mahomed Zahar-ud-din ... Appellant * d 
v, 
Sahebzadah Nur-ud-din and others ... Respondents, 


Civil Procedure Code-——Review—Notice—Appeal set down for hearing—Appellant not Zahur-ud-din 
present— Default. : 
Under the Code of Civil Procedure no order of review can be made without 

previous notice to the person in possession of the decree which is to be reviewed. 


v. 
Nar-ad-din, 


It is the duty of a person who haga cage in the paper (Notice-board or cause 
list) to be present prepared to support it by counsel or in person. 


Their Lordships’ Judgment was delivered by 


Lord Macnaghten :—Their Lordships have heard this case 
very fully, and have considered it, and, in their opinion, when the 
case is understood, there is.no difficulty in it whatever. 


- The appellant comes forward objecting to three orders. One 

is an'order of the High Court granting a Review. In that the 
learned Counsel for the appellant has shown no valid objection. 
It was perfectly competent for the High Court to grant a Review 
in this case. Having granted the Review, and Mr. Bonnerjee’s 
client'not being there to oppose it, the Court directed the appeal 
to be set down for re-hearing in the list of appeals on acertain day. 
. When that day came, the appeal was called on, but the appellant 
not being there to support it, the High Court ordered the appeal 
- to be,dismissed. That order seems to be perfectly right too. I£ 
& person sets down an appeal, and does not come forward to sup- 
port it; the appeal is properly dismissed. The third order of which 
Mr. Bonnerjee complains is an order by the Chief Justice and his 
colleagues, refusing to re-instate the appeal on the application of 
the appellant. Their Lordships have read the judgment of the 
learned Chief Justice, and they entirely agree with it, It is the 
duty of a person who has a case inthe paper tobe present, pre- 
pared to support it by counsel or in person. At least three months’ 
notice of this appeal had been given to Mr. Bonnerjee’s client. 
Under the Code of Civil Procedure no order of review can be made 
Se er ee 
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k without previous notice to the person in possession of the decree 


Nur- addin 


Ganesh Dutt 
v. 
Jewach, 


. which is to be reviewed. The appellant had ample notice in this 


case. His excuses for not being present are singularly lame. He 
says he waited in Court till nearly 4 o’clock, and then he went away 
because he came to the conclusion that the case before his would 
last the day. That is no reason whatever, The real reason why 
he was not there was because he could not find the funds, and he 
had instructed nobody to act on his behalf. 


Their Lordships think that this a ought to be dismissed, 
nnd they will humbly advise His Majesty to that effect. 


The respondents not having apres, there will be no order as 
to costs. 


} p4 


THE PRIVY COUNCIL. 
(FROM THE CALOUTTA HIGH COURT.) 


Present :—Lord Macnaghten, Lord Lindley, Sir Andrew Scoble, 
Sir Arthur Wilson and Sir John Bonser. 


Chowdhry Ganesh Dutt Thakoor and others ... Appellants.* 
| 
Mussumat Jewach Thakoorain aod ... Respondent. ' 


Hindu Law—Jont famsly—Partstion—Oesser of Commensalsty—Otrewmstances 
showing separations. 


Cesser of commensality is an element which may properly be considered in deter- 
mining the question whether there has been a:partition of joint family property, but 
it is not conclusive.  Musaumat Anundee Kootubur v. Khedoo Lal. 

Separate payment of revenue, separate recerpts for rent, adjustment of monay 
realized under a decree, purchase of an estate by the members in equal shares, and 
the fact that one of the members sued as the heir of co-deceased member are circum" 
gtauces which tend to probsbilise the theory of separation. 

Acoording to the Mitakshara law in force'in Bengal a mother, though a en- 
titled to require a partition 80 long as her sons remain united, ie entitled if a perti- 
tion takes place between her sons, to receive the share of a son in property oo 
is ancestral or acquired by the employment of ‘ancestral wealth. ' 

But if she acquiesces in the division of the property between her sons-without 
claiming any share for herself, a pariton made Without allotting a share for her is 
valid and binding upon her. 

Where a partition made without awarding a iets to the mother and all the 
parties are before Court, the Oourt may declare the partition not binding on her and 
may award her a share. f 

Erishnabat v. Khangowda? approved. Ca : 


a 
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There is nothing irregular under S. 44, ol. (a), O. P.O., in seeking to recover Ganesh Dutt 
in one suit moveable and immoveable property if the cause of action is the same in 
respect fof both, and the limitation in both oases is the same. Giyana Sambandha 
Pandara v. Kandasamy Tambiran' approved. 


A claim by a widow for partition of moveable and immoveable properties in 
right of her deceased husband upon refusal by the latter’s brother is based upon a 
single cause of acmon and can be litigated i in & single snit. 


Their Lordships’ Judgment was delivered by 

Lord Macnaghten:—The suit was brought by the respondent, 
Jewach Thakoorain, the widow of one Balmukund Thakoor, to 
determine her rights under a partition of family property which 
she alleged had taken place in her husband’s lifetime, and for such 
relief as she might be found entitled to under the circumstances 
of the case. The defendunts were the three surviving brothers of 
her husband, Ganesh Dutt Thakoor, Raja Thakoor and Chhedi 
Thakoor; Niterbati Thakoorain, the wife of Chhedi Thakoor, in 
whose name one of the properties alleged to belong to the family 
had been purchased ; and Harakhbati Thakoorain, the mother of 
the four brothers, who would be entitled to a share on the partition, 
if proved. All the parties‘are Brahmins of Tirhoot, and the law 
which governs the case is the Mitakshara Law, as modified in its 
application in Bengal. 

Chowdhry Raja Thakoor died on the 7th October 1902, and 
by an order of His Majesty in Council, dated the 28th day of 
March 1908, Chowdhry Manindra Narayan Thakoor was substi- 
tuted in his place. i 


Ve 
Jewach, 


It is common ground that the four brothers, at any rate up 
to the Fusli year 1290, formed an undivided Hindu family. 
They were Zemindars, owing considerable interests in land, and in 
addition carried on a Mahajuni or money-lending business of a 
profitable character. 


The plaintiffs: case is that her husband, Balmukund, separated 
from his brothers in Fusli 1290, that a partition of household goods 
and zerait lands took place in that year ; that a further partition 
of the Zemindari and Mahajuni properties took place in Fusli 1295 ; 
and that Balmukund died while the actual division of these assets 
was in: progress. She further alleges that, after her husband’s 
death, the brothers invited her to the family house, and took 
advantage of her absence from her own house to demolish it, and 
possess themselves qf the entire family property. Some months 


j 1, I. U. R., 10 M, 375 at 506, 
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later, when she went to visit her father, she discovered what had 
taken place, and instituted legal proceedings. These allegations are, 
as may be supposed, denied by the defendants. 

The evidence on both sides is very voluminous, very conflict- 
ing, and for the most part unsatisfactory. But both Courts in 
India concor in finding that Balmukund, in Fusli 1290, built a 
house for himself and went to live in it with his family. He thus 
became separate from his brothers in food and residence. This 
fact lends probability to the evidence that at the same time a 
partition took place of household furnitures and other moveable 
property of a similar character. 


Cesser of commensality is an element which may properly be 
considered in determining the question whether there has been a 
partition of joint family property, but itis not conclusive (Mussu- 
mat Anundee Koonwur v. Khedoo Lal’). It is therefore necessary 
to consider whether the evidence in other respects supports or 
negatives the theory that the cesser in this case was adopted with 
a view to partition in the legal sense of the word. 


Itis alleged by the plaintiff’s witnesses that, at the time 
Balmukund took up his abode in a separate house, a division of 
gzerait lands was made ; and in support of this allegation, Exhibit 16, 
which purports to be a list of the zerait lands so divided, was pro- 
duced. This document was discredited by the Subordinate Judge, 


' but accepted by the High Court. In their Lordships’ opinion, it 


is of such doubtful authenticity that they think it safer not to rely 
on it, at any rate as a correct statement of zerait lands in the pos- 
session of the joint family in Fusli 1290. 

Five years later, in Fusli 1295, the plaintiff alleges that the 
Zemindart and mahajuni properties were divided. Here again 
the evidence is conflicting; but it may be observed that only one 
of the three surviving brothers was called to support the case put 
forward on their behalf ; that both Courts in India discredited the 
evidence of Raja Thakoor, the brother who was called; and that 
two important witnesses Jibi Jha .and Rajah Nain, were not 
examined. Upon the evidence as it stood, the Subordinate Judge 
found that no partition in Fusli 1295 was proved; while the 
High Court found that “the separation which had begun in part 
“in 1290 was effectually completed ..... in 1295, and that 
“notin respect of some properties only, but ip respect of all.” 
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bouinsamaaas a | 


Ganesh Dutt 
Vv 


dJ ewach. 


3 
5 


12 THE MADRAS LAW JOURNAL REPORTS. [voL, XIV. 


is entitled to succeed to his share in the family property as it 
existed at the time of his death, or has been subsequently increased 
by employment of the family funds. 


The amount of this share is the next question to be determined. 
There is no doubt that, according to the law in force in Bengal, the 
mother, though not entitled to require a partition so long as her sons 
remain united, is entitled, if a partition takes place between her 
sons, to receive the share of a son in property which is ancestral 
or acquired by the employment of ancestral wealth. She may, of 
course, acquiesce in the division of the property between her sons 
without claiming any share for herself; but there is no evidence of 
any such acquiescence in this case. On the contrary, she claims 
her share in the written statement which she has filed in this suit, 
and denies all knowledge of any partition having taken place 
between her sons. Under these circumstances, the learned Subordi- 
nate Judge held that Balmukund’s share was one-fifth and not one- 
fourth. The Judges of the High Court apparently considered that 
acquiescence on the part of the mother was established, and 
awarded one-fourth to the plaintiff, But their Tordships have not 
been referred to, nor have they been able to discover any evidence of 
acquiescence except a vague statement by the plaintiff that no share 
was assigned to the mother “because she did not make any 
objection.” Under these circumstances, their Lordships agree with 
the Subordinate Judge that the mother’s clan must be allowed, 
and the decree of the High Court varied accordingly. 


It was contended by Mr. Bonnerjee that the omission to 
reserve a share for the mother rendered the partition invalid; and 
in support of this contention he relied on the case of Krishnabar 
v. Khangowda’ in which it was decided that a partition effected 
without reserving any share for a minor member of the family, and 
without the consent of some one authorized to act on his behalf, is 
invalid as against the minor. So here, their Lordships recognize 
that the mother is not bound by a partition to which it is not 
shown she ever assented ; and the suit being one for a declaration 
of rights under the partition, in which all the parties interested 
are represented, and in which the mother claims her share, their 
Lordships have felt no difficulty in giving effect to her claim in 
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the order which they will humbly: advise His Majesty: to make Ganesh Du 
upon this appeal. jön: 

'Mr. Bonnerjee also contended that the suit as framed was not 
maintainable under the provisions of 8. 44, Rule A of the Code of 
Civil Procedure. The rule is not very happily expressed, but there 
can be nothing irregular in seeking to recover in one suit moveable 
and: immoveable property, if the cause of action is the same in 
respect of both. Giyana Sambandha Pandara v. Kanduswamy 
Tambiran'. Here the cause of action arose in the refusal of the 
three defendants to recognise the right of the widow to succeed to 
her ‘deceased husband’s share in the family property under a 
partition which had not been completed by actual division at the 
time’ of her husband’s death; and it would be a denial of justice 
to hold that in a suit upon such a cause of action relief could not 
be given in respect of moveable as well as immoveable property. 
Tt follows that the claim as regards the moveable property cannot 
be held to he barred by limitation. - 

‘In their Lordships’ opinion, the decree of the High Court must 
be varied so as to include a declaration that the defendant 
Mussuinmat Harakhbati Thakoorain is entitled to one-fifth share of 
‘the family property and that the respondent Mussummat Jewach 
Thakoorani is likewise entitled as heir to her husband to one-fifth 
share in the said property ; and subject to this declaration, unless 
the parties shall come to an equitable arrangement approved by 
the Court, the suit should be remanded to the Subordinate Judge 
to ‘inquire what was due to the estate of Chowdhry Balmukund 
Thakoor i in respect of his share at the time of his death, and what 
have’ been the subsequent accretions thereto from the employment 
of the family funds, and for that purpose to take the usual accounts, 
‘incliding the accounts of the family business, and to order that 
the costs of the enquiry and of taking the accounts and of the 
partition be paid out of the estate. 

Their Lordships will humbly advise His Majesty to make an 
order remanding the suit to the effect and containing the directions 
above stated. The appellants Chowdhry Ganesh Dutt Thakoor, 
Chowdhry Manindra Narayan Thakoor and Chowdhry Chedi 
Thakoor must pay the respondent’s costs of this appeal. 


L I. L. B., 10 M. 876 at p. 608, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present;—Mr. Justice Boddam and Mr. Justice Bhashyam Aiyangar. | 


Ramasami Chetti and others... Appellants* (Plaintif and 


his representatives). 
v. 


Alagirisami Chetti and others... Respondents (Defendants). 


Transfer of Property Act, 8. 44-—-Transferee of a portion of the property as opposed to a 
transferee of a share of the whole—Right to sue for partition—Raght of lessee for a 
term of a shara sna village—Order in claim proceedings—Res Judicata—Specifi- 
cation of boundaries sold—Eaxtent not coi responding—Presumption as to area sold. 


A transferee of a portion of the co-tenancy cannot maintain a suit for partition of 
the portion transferred to him whether for a term or in perpetuity. 


Parbati Churn Deb v. Atn-ud-Deen’ referred to. 


. A transferee of an interest in the share of a co-owner may enforce, under 8. 44 
of the Transfer of Property Act, a partition of the same so far as it ig necessary to 
give effect to such transfer. 


A lessee of a share in a whole village is not n transferee of an interest in & 
portion of the village and is, therefore, entitled to sue for a partition which is to last 
during that term. 


Baring Vv. Nash* ; Heaton v, Drearden’ referred to: 

Where a claimant does not bring a suit within one year to set aside an adverse 
order passed against him in the claim proceedings, the order is res judicata against 
the claimant in subsequent proceedings and it is not open to the claimant in such 


subsequent proceedings to contend that in tmth and fact the claimant's interesi was 
not attached. 


As a general rule in the absence of anything in the context it must be taken that 
all the property comprised within the boundaries aro offered for sale and purchased 
if the vendor or jadgment-debtor has title to the whole property comprised within 
the boundaries though the extent specified in the document may not exhaust the aren, 


‘If the vendor or Judgmient-debtor had no title to some part of the area comprised 
within the boundaries, the conveyauce would not of course operate upon such portion 
and in those circumstances if muy also be presumed that all that is offered for sale 18 
the portion to which the vendor or jadgment-debtor hag title and the extont specified 
corresponds to such portion. 


Second appeal from the decrees of the District Court of 
Madura in A. S, No. 205 of 1900, presented against the decree 


anny tree 


* 8. A. No. 893 of 1901. 4th September 1908. 
1 LL. R., 70. 577. 3. 16 Beav. 147. 
2. 1 Ves and Beam’551. l 
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of' the Court of the District Munsif of Tirumangalam in Original 
Suit No. 168 of 1899, 


P. R. Sundara Aiyar for appellants. 
V. Krishnaswamt Aiyar and KE. N. Aiya for respondents. 
The Court delivered the following 


JUDGMENT :—The appellant sues for a partition of the 100 
kulis of punja land mentioned in the plaint and for the recovery of 
his one-third share therein. The land is situated in the Inam village 
of Attukkulam, which originally belonged in equal moieties to two 
brothérs,—the great-grandfather of the 10th defendant and the 
great-grandfather of Lakshmana Iyer, on whose death his half 
share devolved on his daughter, the 2nd defendant. The half 
share of the great-grandfather of the 10th defendant devolved, 
share and share alike, upon the JOth defendant, his brother one 
Peria Lakshmana Iyer, and his brother’s son, the 9th defendant. 
The village was thus in the possession of the 2nd, the 9th and the 
10th defendants and one Peria Lakshmana Iyer, as tenants in 
common, the 2nd defendant’s share being one half and those of 
the 9th and 10th defendants and Peria Lakshmana Iyer being 
one-sixth each. These persons originally had only the melvaram 
right in the 100 kulis of land in question, the right of occupancy 
or kudivaram right being with certain ryots, who subsequently, 
from time to time, relinquished their rights of occupancy prior to 
1883 and thus these defendants and Peria Lakshmana Iyer became 
the full owners of the 100 kulis, +. e., of both the varams therein. 
One Nagulusami Chetti obtained a decree against the 10th defend- 
ant in Original Suit No. 215 of 1887 and in execution thereof, he, 
on the 30th October 1888, attached (Exhibit VI) the 10th defend- 
ant’s share and interest in the village, describing the same nnder 
two items, the first item as the one-sixth share belonging to the 
defendant in the village (the extent being 100 cawnies of nanja 
and 900 kulis of punja) and the second item as the right to both 
the varams in the 100 kulis of punja (now in question), a note 
being added that the defendants’ entire right and interest in the 
properties were attached. The boundaries given in respect of the 
first item are apparently the boundaries of the whole village (thus 
including the 100 kulis forming the second item), The boundaries 


Ramesami 
Chetti 
v, 


Alagirisami 
Chetti, 
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given in respect of the second item are apparently the boundaries 
of the 100 kulis alone. The second item was sold on the 5th 


mi February 1889 and purchased for Rs. 102 by the lst defendant 


(in this suit), the sale being confirmed (vide Exhibit XIII) on the 
10th April 1889. The first item, or rather one-half of the first 
item, 4. e., half of one-sixth share belonging to the 10th defendant, 
was sold on the 1st April 1889 and purchased by the decree-holder, 
Nagulusami Chetti, for Rs. 75, the sale ‘being confirmed on the 
18th June 1889 (Exhibit A), The same Nagulusami Chetti 
obtained a decree against the widow and legal representative of 
Peria Lakshmana Iyer (aforesaid) the owner of an one-sixth share 
and in execution thereof brought to sale and purchased for Rs. 75, 
on the lst July 1889, the one-sixth share in the village, belonging 
to the judgment-debtor (Exhibit B), the sale being confirmed on 
the 2nd September 1889. The description, extent and boundaries 
of the property are substantially the same as in Exhibit A. The 
same Nagulusami Chetti obtained a decree against the 9th defend- 
ant and in execution thereof attached (Exhibit L) his one-sixth 
share in the village, the description, extent and boundaries of the 
property being substantially the same as in Exhibits A and B, 
The decree-holder himself became the purchaser (for Rs. 125) on 
the 14th April 1891, the sale being confirmed on the 29th June 
1891 (vide Exhibit C). The description of the property in Exhi- 
bit C is identical with that in Exhibit L. Both in L and in O, 
reference is made to the defendani’s one-sixth share in-the ‘ beasts, 
trees, tittu, tidal, tank, bund, &c.’ and in this respect they differ 
from Exhibits A, B and XIII. While the 9th defendant’s share 
was under attachment, the lst defendant, on the 10th March 1891, 
preferred a claim under 8. 278, Civil Procedure Code, stating that 
he had become the purchaser of the 100 kalis of punja (now in 
question) in execution of the decree in Original Buit No. 215 of 
1887. (already referred to), that the 9th defendant had no manner 
of right or enjoyment therein, that Nagulusami Chetti, the plain- 
tiff, had fraudulently included the same in the attachment and that 
it should .ba released -therefrom (vide Exhibit O). The District 
Munsif.fixed-the 18th April 1891 to enable the paities to adduce 
evidence. in ,regard to the claim petition, and, on the 14th April, 
he held that the evidence clearly. established .that the 10th defend- 
ant, the: defendant in Origina] Suit No. 215 of 1887, bad only a 


P 
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sixth share in the 100. kulis.and dismissing.the claim preferred by 
the 1st defendant, ordered that the 9th defendants one-sixth 
interest in the 100 kulis should also be sold ; and on the same day, 
the one-sixth share of the 9th defendant in the village was sold 
and purchased by Nagulusami himself. After this sale, if, as 
alleged by the plaintiff, the 10th defendant had only a sixth share 
in the 100 kalis in question (as in the remaining portion of the 
village) and under Exhibits B and C, Naguinsami became the 
purchaser of the one-sixth share of Peria Lakshmana Iyer and of 
the one-sixth share of the 9th defendant, in the whole village 
including the 100 kulis in question, the position of the various 
parties concerned in the village would be as follows :—The second 
defendant would continue to possess one-half share i in the whole 
villlage : Nagulusami would be the owner of one-third share in 
the whole village and of a further one-twelfth share thereof exclu- 
sive of the 100 kulis in question ; the 10th defendant would be the 
owner of the remaining one-twelfth share of the whole village 
exclusive of the 100 kulis in question, while the 1st defendant 
would have a sixth share in the 100 kalis in question. 


If, however, as alleged by the 1st defendant, the 10th. defend-~ 


ant was the separate and exolusive owner of the 100 kulis in. 


question, the position would be as follows :—The Ist defendant 
would have the sole and exclusive ownership of the 100 kulis and 
the rest of the village alone would be owned: by the 2nd: defend- 
ant, Nagulusami Chetti and the 10th defendant as tenants in 
common, their shares, being respeotively one-half, five-twelfths 
and one-twelfth. 


Nagulasami Chetti sold the entire interest acquired by him in 
the village, under Exhibits A, B and 0, to one Alagappa Chetti, 
on the 11th May 1894, for Rs. 500 (Exhibit D), and the latter sold 
the same in equal moieties to the 10th and 9th defendants on the 
11th October 1897 (Exhibits E and F) for Rs. 540 each. The 9th 
defendant thus became the owner of five twenty-fourths, and the 
10th defendant the owner of seven twenty-fourths (five twenty- 
fourths plus a twelfth). Whether such ownership extended over 
the entire village including the 10.) kulis in question or only over 


1 
Chetti 


Y., 
Alagirisami 
Oheiti. 


the rest of the village (excluding the 100 kulis) will be considered 


later on. 
© 6 
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Ramasami ‘Tho plaintiff obtained -a lease (Exhibit G, dated the Dat 

v. } September 1897) from the 2nd defendant of. her one-half share in, 
oe Ake entire village (exclusive of the 100 kulis in question, or, at any, 
rate, of the kudivaram right -therein), for a term’ of 23 years im: 
consideration of the payment of a premium of Rs. 1,960. -It is 
perfectly clear from this document that the 2nd defendant: did not 
reserve anything but the 100 kulis in question and thatthe waste 
lands in the, village refetréd to. by the Courts below as 250 kulis 
were included in the lease (vsdp para. 4). About the same time (on 
the 14th October 1897) ithe plaintiff. ‘obtained. a similar, lease 
(Exhibit H) from defendants 9 and .10 of their interost (amounting 
together to one-half share).in the village, without any reservation, 
for the same term of 23 years, on payment of-a.premium of Rupees, 
1,950.. Exhibits G and H have both ‘been registered’ and the 
plaintiff’s case in the present suit is that,. by virtue of Exhibits Ga. 
and H, he has acquired a «right to the exclusive possession for 28 
years of the ,entire village exclusive of the-100 kulis in question,. 
and'that in respect of the latter he is entitled to joint: possession. 
for the same period, with the Ist and 2nd defendants, the shares of 
the three being respectively one-third, one-sixth and one-half, and 
that, as he does not like such joint possession, he desires a parti- 


t 


tion of his one- -third share. ) _ 

Among shies the nan issues framed in ie case were: z 
Whether, the 100 kulis in question became the exclusive property 
of the 10th defendant or continued to be the joint property of the, 
co-sharers (issue No. 8); whether the plaintiff is estopped bythe 
conduct of Nagulusami Chetti from denying the Ist defendant’s, 
exclusive title to the 100 kulis in question (issue No. 2) ; whether 
the plaintiff is entitled to maintain a suit for the partition of the 
plaint 100 kulis alone (Sth issue) ; whether the Ist defendant is 
concluded by the order of the District Munsif (Exhibit 0) passed 
in Original Suit No. 23 of 1890 (in which Nagulusami Chetti was 
the decree-holder) dismissing his claim petition, from claiming the 
one-sixth share in the 100 kulis in question, which was therein 
attached as the property of the 9th defendant, the judgment- 
debtor therein (issue No. 7), 


| The District Munsif found that the 10th defendant owned and 
enjoyed the 100 kulis as his exclusive property, that the plaintiff, 


- 
a 
} ; . g 
i 
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who: derives ‘his-interest in the-plaint: land “from defendants 9 and 
10,:whojin:their:turn derived ‘their’ title from Nagulusami Chetti, 

isiestoppedifrom disputing the iexclusive ‘title of the 1st. defendant, 
and that'the plaintiff’s claim is a claim for.a partial partition and 
as'Such is not maentainable: v Heaccordingly dismissed. the ‘plain- 
tiffs - suit: without. recording -any-~ finding: on .issue No. 7. The 
District Judge,.on appeal, concurring with the. District Munsif that 
the suit was: one. forre: partial: partition and-thati the plaintif was 
‘estopped from denying: thes-1st defendant’s exclusive title.to the 
land, ‘confirmed: the decrea‘of:the District: Munsif. dismissing. the 
suit, and: expressly'refrained from considering: and deciding the 3rd 
-isaue, viz whether the plaint-land was: tha exclusive : property of 
the 10th défendant) though, ‘from the tenor of certain observations 
-nade Py him ‘in' paragraph.4 -of.‘his judgment, :he seems to have 
‘Jeentinclined to take the same view/of the Districti. Munsif on that 
‘question also.” It'is to be regretted ‘that in-# ‘complicated case. of 
‘this dort, ‘the Lower:Appellats Court! should : not: have considered 
-ahd recorded ‘its finding onithis important issue which would. go: to 
ithe root‘of the. plaintiff’s. case ‘on the mer iisk Joem sl att ge 


a m e 


ta ee VS ee WE ONL shed) Gy! EE aad | ; 
sue! Invsupport of this second appeal, the plead: for the ‘appellant 
contends, that this cannot;he: Tegar ded as a Sait for partial partition 
„inasmuch; as: upon histon case-he dss not, entitled tq. any: parfifiqn 
.of the rest of the village to, whieh apy virtäs “df. Exhibits G and H 
vhe, became entitled to, exclusive -possession for ‘ phe, term of 23 years 
nand that the only.portion of.which he,can demand, partition is 
i the 100|kuli in:question to which he is, entiġleg, to, .possession only 
_qaintly,: wwith.the, lst and, Ind, defendants and that thangh, he ig only 
pa lessee: for a term of years of, the interest of, the, 9th. and,10th 
~ ‘defendants, sho, 4 is entitled . to, demand. a partition., Tn our opinion 
this/contention is well- founded, thongh the partition which he seeks 
sto enforce: can last only, for the period of hig lease. [tig no doubt 
uthe lew that, the transferee from one or more,co-sharers of a portion 
only of,the,co-tenancy cannot, maintain & suit for partition of the 
“portion ‘transferred to,him, whether for a term or in perpetuity. (Per- 
. bati Churn Deb v, Atn-ud-deep+),but in this,case, the plaintiff ig, so far 
vat any rate as the one-sixth share of the:9th defendant is, concerned, 
+a. lessees 5 than, one-sixth interest in, the.whole o of the. village :. „and 


e’, wa i, $ fd , 
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so far as that right is concerned he is not transferee of an interest 
in a portion of the village and though he has acquired only a limited 


i term in such interest, we hold that it is competent to him to bring 


a suit for partition which is to last during that term (Baring v. 
Nash} and Heaton v. Dearden.* See also 1 Washburn’s Real Pro- 


perty, pp. 718, 715 and Freeman on Co-tenancy, paragraphs 485, 


440 and 421. In our opinion Section 44 of the Transfer of 
Property Act adopts the same principle and provides that the 
transferee ‘of an interest in the share of a co-owner may en- 
force æ partition of the same so far as is necessary to give effect 
to such transfer, And the suit cannot be regarded as a suit for 
partial partition, Inasmuch as the plaintiff cannot include in his 
claim for partition the remainder of the village of which he already 
has the exclusive possession under Exhibits G and H with the con- 
sent of the 2nd, 9th and 10th defendants who alone have any 
interest therein. We cannot accede to the contention made an 
behalf of the respondent that the plaintiff is not entitled to the 
exclusive possession of the remaining portion of the village, inas- 
much as the lease of the share of the 2nd defendant reserving a 
right in the 100 kulis in question will give him no right whatever. 
The plaintiff after obtaining a lease of the 21st September 1897 
Exhibit G) from the 2nd defendant of the rest of the village, 
obtained a lease on the 14th October 1897 (Exhibit H) from the 
9th and ‘10th defendants of their interest in the rest of the village 
and of their alleged interest in the 100 kulis also. In the very 
passage in Washburn’s Real Property, pp. 687 and 688, relied on 
by the learned pleader for the respondent, it is laid down that 
“ whore one has conveyed a specific part of an estate of which he is 


‘tenant in common'with others, the conveyance may be made good 


by the other co-tenants releasing to him their interest in such por- 
tion.” Even assuming, for the sake of argument, that Hxhibit G, 
if it stood alone, would be inefficacious to give any right to the 
plaintiff, the subsequent lease, Exhibit H, obtained by the plaintiff 
from the other co-tenants, the 9th and 10th defendants, would 
operate as a release to him of their interest in the remainder of the 
village and thus make good the lease given by the 2nd defendant. 
The plaintiff, therefore, has a valid title to the possession: of the 
remainder of the village for the term of 23 years with the consent 


1. 1 Ves and Beames, 561, 2. 16 Beav, 147, 
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title to.jthei 100, kulis. in question, the, later estoppel..-by. record 


_ created by Exhibit O, so far as.the one-sixth share of tha 190 kulig 


is concerned, must prevail in: favour- of. Nagulusami and. therefore 
of ‘the plaintaff as-his ‘representative’ in interest.: The, plaintiff is, 
therefore, entitled to. the ‘partition of the one-sixth: share: in, the 
100 kulis, oe n aug tet aS a eaoh 


‘As. vegards the ‘remaining one-sixth share.also it-isrcontended 
by: the appellant that if the 10th’ defendant was. not- exclusively 
entitled..to. the 100 knlis-the finding of the Courts below: that 
Nagulusami, and,:therefone, the.plaintiff are estopped from disput- 
ing the 1st, défendant’s title to.ib, is not sustainable in law:-, The 
argument onithis- point is two-fold :—First,.that Nagulusami bim- 
self was not estopped’ but that even if. he was-so estopped. he, the 
plaintiff, is not_estopped} as he is in ’e position: to trace his’ title to 
the! oné-sixth to -Peria:Lakshmamiah:.. - O: a maia i 
s a ‘the plea < estoppel c can “be founded only won any rein 
tation made py ‘Nagulusami ‘either by. words er, by conduct before 
‘the Ist ‘defendant became purchaser of the 100 kajis under ‘Exhibit 
param on the pth February, , 1889. . The only piece of evidence upon 
“which reliance i is placed i is Exhibit VI, the attachment list, in 0. S. 
Na. 215, of 1886 already referred to. This of course , cannot ‘be 
aE to, have. come to the notice of intending purchasers and 

if if the proclamation ¢ of the pa pale. which inust, have preceded the sale 
and ,was n notice of the salo to intending purchasers, was in the same 
terms as Exhibit VL ‘that would be a Tegal basis, to found. the plea 
“of estoppel “upon—and | if the gale’ of both the items took place 
upon, the „same day, it may be reasonably presumed , that ere 
wed a common proclamation under which both the lots were sold 
‘and that the description of the, two lots as therein given would 
have been the same as in Exhibit VI; but it is clear from Exhi- 
“bits X and A that the sale of the two lots took place on 
‘different dates and were confirmed on different dates,’ Nothing, 
‘therefore, can be presumed as to the contents of the proclamation 
from, Exhibit VI and unless the two items were described, in one 
and the Same proclamation as they are described in Exhibit VI, 
it would „he „impossible | to hold that ‘there was , 0y- represen- 
“tation by Nagulusami, the attaching oreditor , to ‘intending pur- 
chasers that the'right, title and the interest of the judgmeit-creditor 
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wag not- restricted to the. one-sixth share in thé: 100 kulis as:it was 
expressly. so: restricted in the rest of the property. The procla- 
mation or, proclamations under which the sales took place have 
not ;been, filed nor, has secondary! evidence of their contents been 
giyen and; therefore,.we are compelled tò hold ‘that there is no 


legal evidence upon. which a os of estoppel could be: sustained 
or basedscce: pe) toe ue fot ube on be ee, 


ee THe ‘appellant’s a ‘also’ atgues'that'even if. Nips 
were eutdpped, ‘Peoria Ldkshmaniah, thé’ dwner of the’ one-sixth; 
would riot be extoppéd;' anday he’ didd “without issue! leaving á 
widow Vénkete Lakshmi ‘Am tial ‘and di¢ has diéd, tiie 9th and 10th 
dofendentè have becomië -satitled"td' that! ‘cné-sixth' share ‘as tle 
next’ reversionary hreits ‘of ‘parallel grade and’ that} theréfore, the 
plaintiff” cih 'fraoe’his claim to that’ one-sixth ‘chard 'to'the Oth and 
10th dbfehdantsand'that'the mere‘ ‘fact ‘that ‘ths’ 9th andl’ “1Oth 
detendants' recited itExhibit H, -the lease executed by’'them “ih 
favour bf the plaintiff, that they derived their title to that onb-bixth 
from Nagulusani would not derogate ‘from the pladtitifis title’ tò 
the one-sixth if -hé'ébuld'show that in ‘ttuth'’and law the 9th’ and 
lOth defendants were entitled to it as' the heirs df" Paris’ Lakelinas 
niah'and inot tinder Nagilusami. This position would no “aouibt 
be’ sound! if they were such heirs, a point on Which there’ is’ ind 
finding bý: either of the lower Courts; but ‘as’ wé cannot “acdept 
the finding of the Courts below on the plea of ‘estoppel, it becomés 
unnecessary to call for ai finding’ on ‘this: ‘point: But; if‘ Péria 
Lakshmeniah was not entitled to one-sixth share in the 100. kulis 
and the dame belonged exclusively. to the 10th defendant, neither 

could Nagulusami have obtained a title to it under the salg 
certificate Exhibit B, nor could the 9th and LuUth defendants have 
inherited , it from Peria Lakshmaniah. We must, therefore, call 
upon the, District Judge to return a, finding upon the 8rd issue 
before we can dispose of this second appeal.. The respondent’s 
pleader addressed us at considerable length contending that 
Exhibits B, C and L must be construed as relating only to the 
village exclusive of the 100 kulis in question and not as inclusive 
thereof ; but the position of affairs is that the documents purport 
to give the boundaries of the properties attached and sold and 
undoubtedly the 100 kulis in question are comprised within the 
boundaries given, but the extent specified in the document is, 
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IN ay HIGH COURT OF JODICATURE AT MADRAS. 
Present Mr. Justice Bhashyam Aiyangar, and Mr. Justice Moore. 


Ismai Kani Rowthan si . Appellant® (lat Defendant). 
Nazarali Sahib and another ... Respondents } (Plaintif and 
2nd Defendant). 


Landlord and tenani— Tenant erecting buildings not for agricultural purposes—Tenantis 
only right to demolish and remove busldsng materials during continuance of lease 
—Tenant’s right afte: termination—Option of Landlord—Transfer of property Act, 
8s. 51 and 108—Law prior to Transfer of Property Act—Hsndu and Muhomedan 
Laws on the subject. 


y herèinnder a Jease it is provided that the tenant will remove at tle end of the 
term the superstructure he may build upon the land and vacate the mte, the tenant 
cannot claim any compensation from the landlord. i : 


Even before the Transfer of Property Act, it has long been judicially settled that 
the maxim of fhe English Law “ Quicquid viedificatur solo solo cedit ” does nob 
generally apply here. 

Thakoor Chunder Paramantch, B. L. R. (F. B.) Supp Vol. 597, followed. 

The law upon this subject prior to the Transfer of Property Act was not the 
Hindu and Mahomedan Laws as such ns under S. 16 of the Madras Oivil Courts Act 
those lawa were not strictly applicanle to cases arising from contract. But Hindu 
Law was applied in the absence of any special usage or custom as a rule of justice, 
equity and good conscience. 


According to the Hindu Law if n man should buld a house on the ground of a 
stranger and live im it paying for it, he might remove the building materials when he 
should-leave the house and not claim any compensation, but if he should be & trespasser, 
and build ou the land without the owner’s wish he could not remove the building 


materials. : 4 * : 


According to the Mahomedan Law even a trespasser would be entitled to remove 
the building materials when ho should be directed to restore the land to the owner 
ond he would not be entitled to claim compensation But if removal be injurious to 
the land, the owner would have the option of paying compensation equal to the value 
of the materials of the building 1f it were demolished: ` 


Decreti y of State for Foreign affairs v Charlesworth Prlling and-Co'., referred to. 
The rules laid down by the Transfer of a aie Act substantially re- produce 
the law as 2b stood before the Act. ` ae 


‘Under 8. 108 of the Transfer of Property Act the lessee must not, in the absenoa 
of a contract of local usage to the contrary, ereot without the lessor’s consent on 
b 
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the property demised any permanent superstructure except for agricultural purposes 
and the lessee may remove at any time during the continuance of the lease all things 
attached to the earth and must restore the land to the lessor on the determination of 
the lease in the state in which it was at the time of the letting. 

Where the tenant has not removed the materials during the continuance of the 
tenancy, the ordinary or common law of the country is that the lessor has the option 
either to take the building on paying compensation or if he is unwilling to pay 
compensation to allow the tenant to remove the building. : 

The measure of compensation, if the lessor exercises the option of takimg the 
building is, according to the Mahomedan Law as laid down in the Hedaya, the value 
of the materials after the building is demolished. 

Obiter :— Where a person believes in good faith that he had in the property the 
absolute interest of a permanent lessee and in such faith erected a permanent build- 
ing on the site he would be entitled to claim compensation if it should be ultimately 
held th: t he had no permanent interest and must surrender the land upon the principle 
recognised in 8. 51 of the Transfer of Property Act. 


From the fact that the Jease expressly permits the tenant to erect permanent 
building it cannot be implied as one of the terms of the contract of letting that the 
lessor will not exeroise his right of ejectment without paying compensation for the 
buildings erected by the tenant. 


Decision of Innes, J., ia Mahalaichmi Ammal v. Palam Chetts|, dissented from 


The only difference between letting land without permission—either express or 
implied—-to erect buildings thereon and letting fhe same with such permission is 
that in the former case the lessee cannot under Cl. ip) ofS. 108 of the T. P. Act 
erect any permanent buildings on the land (except for agricultural purposes) and if 
he.does, a suit for a mandatory injunotion for the removal of the building even 
during the term of the lease will Lie. 


Ramanadhan v. Zamindar of Ramnad?, referred to. 


Second appeal from the decree of the Subordinate Judge’s 
Court of Kumbeakonam in A. B. No. 1075 of 1900, presented 
against the decree of the Court of the District Mansif of Tiruvalur 
in O. 8. No. 205 of 1899. 


P. R. Sundara Avyar for appellant, 
P. 8, Stvaswams Atyar for’ respondent. 
The Court delivered the following 


JUDGMENT :—Bhashyam Aiyangar, J—The only ground 
urged and argued in this appeal is that the decree appealed 
against should have provided for payment to the appellant of 


compensation, before he is evicted from plots A, B and C, 
tN A hh eee i hf m 
L 6M H. O. R, 245. 2, I. L. R, 16 M. 407. 
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the measure of compensation being the present market value 
of the buildings erected] thereon by him, after he had taken 
a lease of plots A and B in 1875 for a term of 20 years, and 
of plot C in 1887 for aterm of 8 years. In Exhibits B and 
C—counterparts of the leases relating to plots A and B—it is 
expressly stated that the appellant took a lease of the lands for 
constructing a building thereon for carrying on trade, and in 
Exhibit D, which relates to plot ©, it is provided that the appellant, 
who was then erecting a thatched house on the plot, would remove 
the same and vacate the site in case the lessor (lst respondent’s 
father) wanted it to coristruct a building thereon, for the Thaikkal 
to which the plots belonged. 


In regard to plot C, no question of compensation therefore 
arises and the appeal so far as it relates to that plot is clearly 
unsustainable, firstly, because the Ist respondent prior to the 
institution of this suit did give notice to quit (Exhibit E), expressly 
stating therein that the land was required for erecting a building 
thereon for the Thaikkal and, secondly, because, according to the 
proper construction of Exhibit D, the condition relating to the site 
being required for the erection of a building thereon for the 
Thaikkal, was to apply only if the lessee was to be required to give 
up the site during the 8 years’ term of the lease. 


As regards the buildings erected on plots A and B, it is not 
contended that they are of kind different from or of a value out of 
proportion to what was in the contemplation of the parties when 
the transaction of lease was entered into. Nor has any claim been 
made on behalf of the lst respondent that the appellant is no 
longer at liberty to remove the buildings as he has not done so 
before the expiration of the term of the lease in 1895, or that, at 
any rate, at the option of the lst respondent, the appellant must 
leave'the building as it is, on payment to him of compensation. for 
his right to remove the building, the measure of such compensation 
being the value, not of the building as itis, but of the materials 
(after the building should be demolished). 


The only question, therefore, for determination in this appeal, 
is whether the appellant can insist upon being paid the value of the 
house before he is ejected; and as the two leases—Hxhibits B and 
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Tdinat K i j 
naa a C——were taken before the passing of the Transfer of Property Act 


ov. the-question has to be determined with reference to the law as it- 

pcre obtained here before the Transfer of Property Act. It has long 

Biashyamh: been judicially settled in tbis-country (see the case of Thakoor. 

Aiyangar, J.-Chunder Paramantck+ that the maxim of the English Law 

‘Qutcquid ` inaedtficatur eolo solo cedit? does not generally. 

apply here; and-even in cases to which the English Lauw as such 

was ‘applicale, the Indian -Legislature by Act XI of 1855 has - 

departed from the above maxim in the cases specified in-S. 2 of the 

Act (corresponding to 8: 51 of the Tranfer of Property Act). So 

faras cases arising in the mofussil are concerned, the Hindu or the 

Muhammadan Law as such is not strictly applicable to cases.arising- 

from contracts (vide S. 16 of the Madras Civil Courts Act) and 

such cases must be governed by the rule of ‘ justice, equity and 

geod conscience’ based upon the customary law of the land which, 

in' the absence of proof of any special usage or custom, will be 

presumed to be in accordance with the texts of the Hindu or 
Muhammadan law as the case may be. 


The Handa and the Mahammadan law bearing upon the subject: 
in question (in this appeal) was examined by a Full Bench of the 
Calcutta High Court in the case of Thakoor Chunder Paramanick* 
and Sir Barnes Peacock; in delivering the judgment of the Full 
Bench, laid’ down the common law of the land as follows :— ' . 


- We think it clear that, according to. the usages and customs 
of the country, buildings and other such improvements made on 
land do not, by,the mere accident of their attachment to the soil, ` 
become- the property ,of the owner of the soil; and we think it 
should be laid down as a general rule that, if he who makes the 
improvement i ig Not a mere trespasser, but is in possession under. 
any bonu fide title or claim of title, he is entitled either to remove: 
the materials, restoring the land to the state in which it was before 
the improvement was made, orto obtain compensation for the value 
of the building if it is allowed to remain for the benefit of the 
owner of the soil, the option of taking the building or allowing the 
removal-of: thé :material remaining with the owner of the land in 
those casesinswhich the building is not taken down by:the builder. 





t 


$o oo B BL. R. Supe Vol. 606/697, 8 7k 
+ 


PARTIJ THE MADRAS LAW JOURNAL REPORTS. 29" 
f 


during the. continuance of any estate he may posseas—” (at.page 
598); 

The, leading authority on the subject in the Hindu law is the 
following text of Narada (chapter VI, verses'20, 21—Sacred Books 
of the Hast, Volume 88, pages 143, 144) :—“ (20). If a man has 
built” a house on the ground of a stranger and lives in it, paying 
rent for ‘it, he may take with him when he leaves the house, the 
thatch, the timber, the bricks and other building materials. (21) 
But it he has been residing on the ground of a stranger, without 
paying rent and against that man’s'wish, he shail by no means 


take with him on leaving it, the thatch andthe timber”. 


It may be noted in passing thatjthe first of the above two texts 
is directly applicable to the present case, and by providing that 
the ienant may remove the materials of the house’negatives by 
implication the right of the tenant to demand compensation. The 
latter text—which is applicable to the case of a trespasser building 
on the land of another against that man’s wish—is in accordance 
with theimaxim of the English law. . 

The Muhammadan law on the subject had recently to be consi- 
dered and applied by the Judicial Committee of the Privy Council 
in ® case on appeal from His Majesty’s Court for Zanzibar in 
Secretary of State for Foreign Affairs v. Charlesworth Pilling & Co., 
In that case the respondents, an English Company, were owners of 
. certain lands which they had purchased from thefnatives. The land 
WAS required by the British Government for the constructionAof a 
railway and was taken possession of and buildings erected thereon 
in anticipation of the Indian Land Acquisition Act being extended 
to Zanzibar by an order in Council and the land being duly 
acquired: thereunder. Accordingly when the notification under 
S: 6 of the Act was duly published, the buildings had been 
erected on the{land. Under)’S.: 28 offithe ;Actjithe;"company 
were entitled to compensation according to the market value of 
the land ‘as it was at the time of the publication of the declara- 
tion under S. 6. The respondents contending; that according to: 
the maxim of the English law (alreadygnoticed)|they had ‘become 
the owners of the buildings erected on their land (as they stood at 
the date’of the publication of the declaration up to which date 


l ‘1. I'L, By 28 R. 1 
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their ownership in the land continued) claimed compensation for the 
land with the buildings thereon. Their Lordships of the Privy 
Council held that the English law ‘ recognises the principle that the 
incidents of land are governed by the law of its site’ and that this 
being the Muhammadan law in Zanzibar, the case was governed by 
the Muhammadan law. Following the text of the Hedaya :—“ If 
& person usurp land and plant trees init or erecta building npon it, 
he must in that case be directed to remove the trees and clear the 
land and to restore it to the proprietor. If removal... . ..beinjurious 
to the land, the proprietor of the land has the option of paying to 
the proprietor of the trees or the building a compensation equal to 
their value’and thus possessing himself of them; because in this 
case, there is an advantage to both and the injury to both is 
obviated ” (Hamilton’s ‘Translation, Vol. HI, Book 37—p. 589) — 
they held that the respondent Company had not become the owners 
of the buildings on their land at the date of the publication of the 
notice (under 8. 6 of the Land Acquisition Act). Their Lordships 
then point out that according to the Hedaya the compensation to 
which the person who erected the -building would be entitled is 
only the value of the materials of the building (after it is demo- 
lished), because he is net at liberty to have the building on the 
ground but only to remove and carry away the materials. 


Thus both under the Hindu and the Muhammadan law—and 
it may here be.observed that the parties to the present suit are 
Muhammadans—and the common law of the land (as laid down by 
the Full Bench of the Calcutta High Court in Parameuntch’s caset) 
a tenant who erects a building on land let to him can only remove 


the same and not ciaim compensation for it on eviction by the land- 
lord. 


When the Transfer of Property Act was enacted, this rule was 
adopted by the Legislature in 8. 108 (A). The section provides, 
inter alia, that in the absence of a contract or local usage to the 
contrary, the lessee must not without the lessor’s consent erect on 
the property (leased) any permanent structure (except for agricul- 
tural purposes) (cl. p.), that the lessee may remove at any time 
during the continuance of the lease all things which he has attached 
to the earth (cl. h and vide definition of ‘ attached to the earth’ in 


© o™ I> B. L. R. Sup, Vol. 696. oe eee 
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5, 3) and that on the determination of the lease the lessee is bound 
to put, the lessor into possession of the property in as good a 
condition ag it was in atthe time when he was put in possession 
[cl. (q) and (m)]. lt will thus be seen that the prohibition in 
(cl. p) against the construction of permanent stiuctures on the land 
(except for agricultural purposes) does not apply when, according 
to the. contract of the parties, the land is let for the erection of a 
dwelling house or shop thereon (as in the present case) and that 
under cl. (p) buildings erected on the land by the Jessee may be 
removed during the term of the lease and that under cl. (q) and 
(m) the lessee should, on the determination of the lease, restore 
the land to the lessor in the state in which it was at the time of the 
letting., Even if the building erected on the land demised be one 
contemplated and sanctioned by the lease, the above provisions 
will be applicable thereto unless there is a contract or local usage 
to the contrary—(such as) that the lessee shall, on eviction, be 
entitled to compensation for the building or that he shall with 
or without compensation, restore the land let to him with the 
buildings that he may have erected thereon during the continuance 
of the lease. 


The rules laid down by the Transfer of Property Act thus 
substantially reproduce the law as it stood before the Act. It is, 
however, noteworthy that cl. (k) (of S. 108) only provides for the 
tenant removing, ‘during the continuance of the lease,’ all things 
which he may have attached to the land, and nothing is said as to 
the rights of the parties in respect of such things after the dotermi- 
nation of the lease, if they have not been already removed by the 
tenant. . The question may arise whether the tenant forfeits all his 
rights in such things if he has not so removed them ; and in the 
absence ‘of any contract on that point, the question will have to be 
solved with reference to ‘ local usage,’ whatever may be the precise 
sense in which that expression is used in 8. 108. According to the 
customary or common law of the land, as laid down in Paramanick’s 
caset, the option in such cases will be with the lessor either to take 
the building on paying compensation, or, if he is unwilling to pay 
compensation, to allow the tenant to remove the building—the 
measure of compensation (in the former case), according to the 
Muhammadan law as laid down in the Hedaya, being the value of 
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i the materials (after the building is-demolished)—a juristic-principle 


as logical and refined as, in the great majority of cases, it is alvan- 


-tageous to both parties by obviating injury to either and at the 
same time preserving the building. As already observed, the Ist 
J. respondent in the present case, however, allows the. appellant :to 
‘remove the building. 


The preponderance of case law on the subject-is also decidedly 


against the appellants contention. In a case arising in Calcutta 


‘between landlord and tenant (Parbutiy Bewah v. Womatara Dabee') 
it was held that the custom was for tenants to remove the structures 
erected by them and that such custom had its origin in the’ Hindu 
and the Muhammadan laws as, explained in Paramantck’s case. Inu 
Russick Loll Mudduck v. Lokenath Kurmoker? Wilson, d., held that 
the relation between landlord and tenant (in the Presidency Town 
.of Calcutta) being one of ‘ contract and dealing between party and 
party’ within the meaning of section 17 of 21 Geo. TIT, c. 70, was 


„governed by the Hindu or the Muhammadan law, as the case may be 


—the Indian Contract Act not being inconsistent with itin this 
respect—and that the ruling of the Full Bench in Paramanick’s 
case as to the removal of the buildings erected by the tenant was 
‘applicable to Calcutta. In Juggut Mohinee Dossee v. Dwarka 
Wath Bysack®, however, Garth C. J. and Pantifiz, J., whiie holding 
‘that the ruling in Paramaick’s case would be applicable to Calcutta 
in cases arising between landlord and tenant, held that in cases 
arising in ‘Oalentta between an owner of land and-a trespasser 
erecting buildings upon it, the High Court-was bound by the express 
Janguage of the charter to administer the law of ‘equity and. good 
‘conscience’ as administered ‘by the Supreme Court, which generally 
‘speaking was “the self-same law of equity administered in the 
“English Courts of Equity’ and that therefore, the building became 
the property of the owner of the land.’ The ruling in Parmansck’ s 
case has been approved by the Caloutta High Court iu a recent 
decision in [gmail Khan Muhomed v. Jatgun Bibit. 


In Shark Husain v. Govardhindas Panne it was held 
in the casé: of a yearly. tenancy (in the town of Bombay) that there 
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was “no authority for holding that a tenant who erects buildings 
on a demised land is entitled to compensation on being evicted on 
the termination of his tenancy” and that such claim for compen- 
sation is impliedly negatived by his right to remove such buildings 
—®æ right inotjonly established by judicial decisions but also now 
enacted by the Legislature in section 108(h) of the Transfer of 
Property Act. It would seem that in this case also, as in the 
present case, the land was dernised for building purposes. In Beni 
Ram v. Kundan Lal+, there was a lease, given in 1858, of six 
bighas of land for a term of years (ending with the then current 
revenue settlement of the mouzah in which the land leased was 
situate), for the construction thereon of a saltpetre factory. During 
the term of the lease, the tenant, after the completion of the fac- 
tory, and, in fact, after it had ceased to exist, erected houses on 
the land, at a considerable cost, with the knowledge of and without 
any interference or objection on the part of the landlord. A suit 
in ejectment brought after the termination of the lease was 
dismissed by the Indian Courts (including the High Court on 
second appeal) onthe ground that the landlord stood by and 
acquiesced in the erection of the permanent structures. On appeal 
(by special leave) their Lordships of the Privy Council, in rever- 
sing the decrees of the Courts below and passing a decree in eject- 
ment, with liberty to the tenant to remove the houses built on the 
land, observed that “in order to raise the equitable estoppel which 
was entorced against the appellants by both the Appellate Courts 
below, it was incumbent upon the respondents to show that the 
conduct of the owner, whether consisting in abstinence from inter- 
fering, or in active intervention, was sufficient to justify the legal 
inference that they had, by plai n implication, contracted that the 
right of tenancy under which the lessees originally obtained posses- 


sion of the land should be changed into a perpetuel right of occu- 


pation ” (at p. 502). They further draw attention, to the fact that 
the maxim of the English law ‘ Quicquid inaedificatur solo solo cedit ’ 
has no application in India and that the established rule is that 
the lessee may remove at any time during the continuance of the 
lease all things which he has attached to the earth, provided he 
leaves the property in the state in which he received it’; implying 
thereby eae there is thus in Indin even less reason than in England, 
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pie ai for raising a plea of equitable estoppel against the landlord in the 
en 


v. case of a lease for a term of years. In Venkatavaragappa v. 
ee Tirumalad it was held that where a tenant from year to year with 
Piahyan the permission of the landlord sank wells in the land demised, he 
Aiyangar, J. was not entitled, under the Hindu law, to any compensation there- 


for, from the landlord, after the determination of the tenancy. 


In Jaymohan Das v. Pallonjee? it was held by Strachey, J., 
that a tenani who had erected buildings and offected improvements 
on land demised to him was not entitled to be paid their valuo on 
the determination of the tenancy merely because he had acted 
under a mistaken belief, shared by his landlord, that he had a 
larger interest (a lease for 999 years) than he really had (one from 
year to year). 


The case principally relied on by the appellant’s pleader is 
that of Mahalaichms Ammal v. Palani Chetti®?. In that case, a 
piece of land had been demised as honse-site with permission to 
erect a permanent building thereon. The lease was in writing, and 
it was construed by the Courts as creating only a tenancy from 
year to year. The suit was brought by the lessor to recover the 
house-site and compel the defendants to remove the building they 
had erected on the land. The lower appellate Court passed a 
decree to the effect that the plaintiff should either pay to the 
tenant the value of the building and recover the site with the 
building on it, or sell the site to the defendants. On appeal 
preferred by the plaintiff to the High Court this decree was con- 
firmed. The material portion of the judgment bearmg on the 
question is ag follows :—(Holloway, J.) “ A piece of land of small 
value is granted as a louse-site. Tle resumption of such land at 
all is most uncommon; the general understanding is that the hold- 

~ ing shall be in perpetuity at the fixed rent. The contract being in 
writing we are not at liberty to say that the tenancy is to endure 
heyond the term expressly fixed, but, following many cases, we are 
at liberty to say that the resumption shall be only upon the terms 
of the lessor compensating for the permanent improvements upon 
the land, and we are certainly not at liberty to say that in so decid- 
ing the Principal Sader Amin is wrong.” (Innes, J.)— © Plaintiff 


1. IL R., 10 Mad 112. 2 I L.R., 2% Bom. p.l, 
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lets the land to defendant by an instrument in which it is expressly 
permitted him to erect permanent buildings. This instrument has 
been construed as a lease from year to year, and that construction 
has not been disputed in special appeal. It must, therefore, be 
taken to'be what it has been found to be. But it is clear that it 
could not have been the intention of the parties that, after the 
defendant had gone to the outlay contemplated by the agreement 
of the parties, plaintiff should be at liberty to treat this as a lease 
from year to year and nothing more, and to eject defendant at any 
yearly term, with the almost total loss of the advantage to be 
derived from the money he has been induced, under the agree- 
ment, to lay out. For if this were so, all that defendant could do 
would bs: to pull his house to pieces and remove the material 
which would not, of course, realize anything like the value of the 
building. I think, therefore, that the decision of the Principal 
Sadar Amin is in accordance with principal in decreeing that 
plaintiff, before ejecting defendant, must pay the value of the 
buildings., ie 


It is by no means clear what the “ many cases ” referred to us 
precedents by Holloway, J., are. They are probably cases the 
principle of which is enunciated in section 51 of the Transfer of 
Property Act relating to improvements made by the transferee of 
land, believing in good faith that he is absolutely entitled thereto 
—and the form of the decree (affirmed by the High Court) giving 
the option, to the owner of the property, (as in the class of cases 
referred to in section 51) either to buy the building or to sell the 
site to the tenant makes it all the more probable that the precedents 
which Holloway, J., had m viey were such cases. The defendant 
in that case contended that the lease was a permanent one and not 
one from year to year, though the instrument was otherwise 
construed by the Courts. The terms of the lease are not set forth 
either in the report of the case or in the judgments But if the 
lessee believed in ‘good faith’ [vide S. 8, cl. (20) of the General 
Clauses Act X of 1897]—as is probable from the circumstances 
adverted to in the judgment of Holloway, J.—that he had, in the 
property, the absolute interest of a permanent lessee and in such 
faith erected a permanent building on the site, the case would 
probably fall within the cluss of cases referred to in 8. 51 of the 
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Transfer of Property Act (Shaik Husain v. Govardhandas Parama- 
nandas > cf. Jagmohan Das v. Pallonjee*). 


The decision of Innes, J., however, seems to proceed on a 
different principle. From the fact that the lease expressly permits 
the tenant to erect permanent buildings, the learned Judge 
apparently implies, as one of the terms of the contract of letting, 
that the lessor would not exercise his right of ejectment without 
paying compensation for the buildings erected by the tenant. 
Whether the learned Judge would have implied such a term, if the 
lease had been not one from year to year, but oue for a term of 20 
years (as in the present case) or for a longer period, it is not 
possible to say. Ifsuch a term is to be annexed to the contract 
by implication, it will be difficult to make a distinction (in this 
respect} between leases for a short term and leases for a long term. 
With all defference it is not possible to hold that such a term can 
be annexed by implication. If there be a well-established usage 
to that effect, it will of course be an incident of the contract. But, 
as already shown, the customary law of the land is otherwise and 
Narada’s text (verse 20 already quoted) refers specifically to the 
taking of land on lease for building purposes. If, in the above case, 
the lessee had, as he might have, terminated the yearly lease 
shortly after he erected the building, could he have required the 
landlord to pay him the cost of the building or sell to him the 
land ? The only difference between letting land without permission 
—either express or implied—to erect buildings thereon and letting 
the same With such permission, is that in the former case the lessee 
cannot under cl. (p) of 8. 108, Transfer of Property Act, erect any 
permanent buildings on the land (except for agricultural purposes) 
and if he does so, a suit for a mandatory injunction for the re- 
moval of the building even during the term of the lease will lie 
(Ramanadhan v. Zamindar of Hamnad).® 


Tt is unnecessary to refer to cages in which it has been held 
either that the leasehold tenure was a permanent one and therefore 
an ejectment would not lie, or that the conduct of the lessor was 
such as to raise an equitable estoppel in favour of the lessee for 
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compensation on eviction (vide Yeshwadabai and Gopikabat v. lsmai Ka 
Hamachendra Tukaram', Dattatrayx Rayaji Pas v. Shridar Nara- sia 


yan Pai.* In the present case the lease was for a definite term ao 
of 20 years with permission to build on the land, and there can be 
no pretence that the lessee did or could believe in good faith that resi 
he had a permanent right in the property or that any conduct of 
the | lessor, subsequent to the lease, has created an equitable 


estoppel against his evicting the tenant without compensation. 
l 





‘The second appeal therefore fails and I would dismiss it with 
costs. 


‘Moore, J.:—I concur in the conclusions arrived at by my 
learned colleague and in holding that this second appeal should be 
dismissed with costs. l 
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IN THE HIGH COURT OF JUDIUVATURE AT MADRAS. 


(FULL BENCH). 


Presént:—The Hon’ ble Sir S. Sabrahmania Aiyar,Offg.Chief Justice. 
Mr. Justice Boddain and Mr. Justice Bhashyam Aiyangar. 
Ramaya ae oe ne .. Appellant*( Plaintiff.) 


| v. 
The Secretary of State for India in Council ...Respondent (Deft.). 


Madras Regulation XXVI of 1802—Madras Act 1 of 1864, 83,1, 2, 3, 26 und42—  Ramaya 


Madras Act V of 1884and Act V1 of 1900 8.49, Proviso, 98, 98-A and 98 B— ~~ v, i 
Government land— Highttay Encroachment—Tretpasee not a land-holder—Lery of = pall i 
penal assessment—Itlegalsty—C 1 own prerogative, Sor Indii 


“ Prohibitory or penal assessment” under tho Standing Orders of the Board of 
Revenuo is imposed not because the party assessed is a “land-holder ” but because 
he is not a land-holder and does not lawfully ocoupy the land for which he is assessed, 


Such a levy is therefore legal and not justified by the Madras Revenue Heco- 
very Act and a person from whom the assessment has been levied may recover 1g 
back from Government by a suit in the Civil Courts. 
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Per 8ubrahmania Atyar Offg. O. J:— 

According to the Madras Regulation, XXVI of 1802, and’Madras Aot II of 1864, 
Ss, 1, 2, 8, 26 and 42, the land in respect of which land-revenue is exigible must 
be vested in some person or persons other than the Crown and the Crown possesses 
nothing more than“a first charge’in respect of the revenne due;jto it upon “the interest 
of such person or persons realizable by sale thereof. 

It is the [prerogative of Crown to exact from a subject holding arable land, its 
proper share of produce thereof or the eqnivalent of such produce which is the modern 
land revenue 

In the actual exercise of this prerogative, however, the Crown ig not supposed to 
proceed without any regard to definite and well established principles t. e, it takes n 
fixed share of the .produce—be it the theoretical sixth of the Hindu writings or the 
one-half nett again and again proclaimed by the present Government 

Per Boddam J -- i 

Civil Courts are prohibited from going into the question of the amount of an 
alsessment and can only deal with the general question of the liability to assessment. 


A peson in improper possession of part of the surface of a public road ig not a 
“ jand-holder ” within the meaning of the Revenue Rocovery Act (Madras Act lI of 
1864) and Government has no right to impose any assessment upon him under this 
Act for such occupation. $ 

It is the prerogative of the Crown to take their share of the produce of lund 
occupied under any such right as can give a saleable interest to the ocoupier im the 
land and such as will enable him to be registered under Madras Regulation XXVI of 
1802 but this will not justify the Government in assessing a mere trespasser. 

The acquisition of a right of way in the public presupposes that the right to the 
whole surface of the road is vested either by prescription or grant in the pubho free 
of any assessment for the use or oconpation thereof as such, 80 long as it exists as n 
public road and the fact that the freehold of the land is in the Government can only 
give them the right to deal with so much of the land as is not required by the public 
for the purposes of the road. 

Per Bhashyam Aiyangar J :— 

Where land is a portionrof the “ Gramanattam” or “© Village-site”’, the frechold 
in the soil is presumably in the Government. 

When a street vests in the District Board under Madras Act V of 1884, only tho 
surface and so much of the air space above and so much of the sgoil below tho sgur- 
face as is reasonably necessary for the District Board adeqaately to maintain and 
manage the street as a street vests in the-District Board but this vesting does not 
transfer to the District Board the ownership in the site or soil over which the street 
exists. 

The proviso to 8, 49 of Act V of 1884 empowers the Governor-in-Counogil 
from time to time (by notification) to oxclude any road or street from the operation of 
the Act and this nocification will have the! effect of divesting the District Board of 
roads or streets already vested in it under she Act. 


’ 


A street in a ‘ Gramanattatn’ between two rows of honses is not necestanly o 
highway and it may merely be land belonging to Government, over which, however, 
there is a nghs of way to the houses or buildings on either side. 


— l a e= 
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Any obstruction to a highway not vested in the District Board may bo dealt TE 
with under Ch, X of the Criminal Procedure Code while an obstruction to a highway The Sectii 
vested i in the District Board may be dealt with under Ss. 98, 98 A and 98 B of Act V of Stato 
of 1884 (as amended by Act VI of 1900.) for India. 


. | 
A person encroaching ona highway or Crown land over which there ia n right of 
way in favor of the inhabitants of the street is not a “land-holdor” within the mean- 
\ 
ing of Acs IT of 1864 or otherwise. 


Civil Courts have jurisdiction to decide whether or not the land or person is 
ander hubility to be assessed to land-revenue, 


Sri Uppa Lakshmtbhayamma Garu v, Purvis!. The Secretary of State for India in 


Counc v. Ram Uyrah Singh*; and The Government of Bombay v. Sundarj: Savram > 
followed. 


The practice of levying ‘penal charges’ or “ prohibitory assessments’ recog- 
nised Uy the standing orders of ihe Board of Revenue though of long standing has 
no legal origin and such a levy 1s illegal for the following reasons :— 


a) High-ways and other poramboke lands set apart; for“pnblic or, communal 
purposes are not hable to be assessed to land-revenue so long as they continue as 
uch and have not been lawfully transferred to the head of ‘ Ayan,’ 


(2) A person encroaching upon highways or poramboke landas,set upart for 


public purposes can in no sense be regarded as a ‘laud-holder’ or ryot in respect of 
the Innd encroached upon. 


(3) In the case of all lands, whether poramboke or Ayan, any demand which on 
behalf of the crown may be made on the occupant thereof with the avowed object of 
compelling him io surrender or vacate the land is not the imposition of land-revenue 
` and the maohinery provided by Act IL of 1864 cannot be resorted to for enforcing 
such demand by Revenue Officers, choosing to give it the name of ‘ assessment.’ 


(4)! The immemorial and common law prerogative of the Crown in India is only 
to the Rajabhagam or King’s share in the produce of the land and the land 1evenue 
or assessment now levied on land represents the King’s share in the produce and 
Courts have no jurisdiction io question the rate or share that the Executive Govern- 
ment may fix at the periodical revision of assessments. But a share of the produco— 


however high the share or rate may be in relation to the total produce cannot exceed 
the produce 


(5)! An assessment which is prohibitive and manifestly in excess of what the land 
may préduce and is professedly ont of all proportion to such produce is clearly ultra 
vires of ‘Government and such action of the executive is not exempted from the juris- 
diction of the Civil Courts. 


Whether Muthayya Chetti v. Secretary of State for India * rightly lays down the 
law for the Town of Madras :—Quere, 

Lines as to the course which Legislation shonld take for preventing encroach- 
ments upon Government lands, for protection of publio right and claims in Indis and 


for the Law of Limitation as regards public rights and claims se distinguished from 
Crome rights and claims suggested. 





1. 3M. H.C, R. 167. 3. 12 Bom. H. 0. R. App. 276. 
2, T, D. R., 7 A,"140, 4 T.L. B, 22 M. 100, 


paras bi 
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Second Appeal from the decree of the Subordinate Judge’s 


hoBecretary Court of Kisina at Masulipatam, in A. 5. No. 15 of 1901 affirming 


of Sta 
for ada: 


the decree of the Court of the District Munsif of Guntur in O. 8. 
No. 211 of 1899. 

The facts of the case shortly stated are these :—The owner of 
a house in a village having erected a pavement on a part of the 
public road in front of his house, the Government imposed a prohi- 
bitory assessment and warned him that a heavier nssessment 
would be imposed if he did not remove the pavement. He paid 
the money, and sued to recover it from the Secretary of State. 
The Lower Courts having disallowed the claim, this Second Appeal 
was preferred on this, among other grounds, that the Government 
had no power to levy assessment especially as the land was vested 
in the local board. 

P. Nagabhushanam for appellant :— S, 49 of the Local Boards 
Act vests the public roads in the District Board. 8. 52 makes it 
transferable to the Talug Board. [Bhashyam Atyangar J.—The 
Court of Appeal in England in a recent case summed up the law in 
the same way as we did in a case heard by me and Benson, J. 
I take it that the Government was the owner of the property 
or had a prerogative to tax. Offg. Chief Justice, can we question 
the imposition of revenue.] The mode of recovery is left to the 
Government under Act II of 1864. But whether land is taxable at 
all is a matter for the Civil Courts, [Bhashyam Aryangar J. Is road 
defined in the Act.] Road and Public road are defined. See S. 3 
(xxiii). 8.938 provides tor dealing with obstructions on public roads. 
Notice has first to be given. 93-A provides for removal of the 
encroachment. 8. 98-C provides for penalty being imposed upon 
the person who encroaches on the land vested in the Board and set 
apart for public purposes. Cl. 4 provides for compensation being 
revised by Magistrate. (Bhashyam Asyangar J. Is the penalty im- 
posed under 98-C to be revised by Magistrate in case of dispute. 


- Bodiam J. No. Compensation for loss is revised by Magistrates 


but not the penalty under 8. 98C.) S. 188 of the Criminal Proce- ° 
dure Code similarly provides for abatement of nuisances. S. 185 
provides for the appointment of a jury if there is a dispute as to 
the ownership of the property itself. (Bhashyam Aiyangar J. 
No possessory suit under S. 9 of Specific Relief Act will lie 
against Government. Private persons can only sue-on title. So the 
Government can turn out the trespasser), ‘I'he Revenue Recovery 
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Act S, 08 excludes the jurisdiction of Civil Courts from inquiring Ramaya 
into the quantum of revenue fixed. Public revenue is defined by The Bar eia 
S. 1 as including cesses etc. The 2nd Section makes the land ae 
and buildings thereon etc., responsible for revenue. 8. 8 makes 

the land-holder liable for revenue (Bhushyam Atyangar, J. A 
trespasser is not s land-holder). 8. 26 provides for attachment of 

holdings and management. The further sections of the Act pro- 

vide for sale of the land and the issue of sale certificate to the 
purchaser who will take it free of all incumbrances. The result 

will be that the public road will vest in the purchaser, and the 

highway will be extinguished. It shows the absurdity of penal 
assessment being considered to be revenue. — 


The Government Pleader (H. B. Powell) for respondent :—This 
suit will not lie as the payment was not under protest. See 
S. A. 912 of 1901; 13 M. L. J. 269 (Bhashyam Aiyangar, J. That 
has not been raised in the statement.) The Government as 
the owner of the land is entitled to impose penal assessment. 
[Boddam, J. The land ceased to be Governments when it 
was vested in the Board, So you can’t impose an assess- 
ment for encroachment on what is not vested in the Govern- 
ment.] | (Officiating C.J. If the encroachment was on the ground 
below ‘by quarrying, etc., then levying assessment would be 
intelligible.) The Government have power by notification to 
withdraw any land from the Local Board (Officiating O. J. 
Whereis that. There is no such provision. As for payment under 
protest, I don’t know whether payment in obedience to a demand 
which might be enforced by summary process is not a payment 
under protest). 22 M. 100 says that even a payment under protest 
where there is no illegal coercion cannot be recovered. (Officiating 
O. J. On the other hand a Full Bench of this Court held a payment 
after issue of public process is payment under protest. See 25 M. 548. 
Boddam, J. In 22 M. the remark is obiter. Bhashyam Aiyangar, J. 
It is not raised here. We must go into the case). The public roads, 
cemeteries, etc., are vested in the Government, and the Government 
impose prohibitory assessment on the occupants. Otherwise many 
people with impunity squat upon the public land. (Bhashyam Aiyan- 
gar, J. ‘There are ample means of protection to Government. You 
can dispossess such persons. They can’t sue you under 8. 9 of the 

| # ° l 


Ramayo 
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Specific Relief Act. How can you treat the trespasser us landholder 


Vv. . " a e 
Tho Secretary and impose revenue on him and sell land which is not his.) I 


of State 
-for India. 


am instructed to say that the assessment is recovered only person- 
ally by attachment of moveables. That is the invariable practice. 
(Bhashyam Atyangar, J. Many invariable practices are in the teeth 
of the law. You must act according to law). That, I am instruct- 
ed to say, is the practice. To hold against the right of the, 
Government would remove the protection which the Government 
offers for the benefit of the public. (Bhashyam Asyangar, J. You 
have the Criminal Procedure Code). The Magistrates decline to 
entertain such cases. (Bhashyam Aiyangar, J. They can’t say that. 
Offg. O. J. It has been done in many cases. When Ponnusami 
Tevar’s tanks flooded the public roads a jury was called under the 
Criminal Procedure Code and they decided that a wall should be 
erected between the road andthe tank so that the road and the tank 
were protected without any trouble to either party). The assess- 
ment is imposed only to deter people from occupying lands with- 
out right, If the Government is prohibited from doing so, the Gov- 
ernment will be hampered in their action. They will in each case 
have to go carefully into the question of ownership before taking 
action against trespassers. (Bhashyam Avyangar, J. Oaght it not to 
be so? Before you takeaction against another you must ascertain 
your rights. Would it not be iniquitous to impose prohibitory 
assessment and drive out people from what may be their own lands. 
And according to your contention the prohibitory assessment cannot 
be questioned in a suit. In many cases the individual will rather 
quit the land which may not be worth the assessment imposed.) 


I have nothing more to add. Your Lordships will confine 
the decision to public roads [Offg. C. J. I don’t know that we should 
do that. Bhashyam Atyangar, J. We must settle the principle, as 
the matter has now come before us. How can the Government 
impose assessment on its own land as if the trespasser was a land- 
holder and recover it as if it were charged on the land belonging to 
itself or by attachment of his moveable properties]. i | 


The Court delivered the following 


JUDGMENTS :—Tus Orrroiarine Oner Jusricr.—The ques- 
tion raised in this case is indeed a very important one, though the 


` 
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amount in dispute is but a trifle—fonr annas and one pie—being rons 
the amount collected by Government from the appellant in connec- Tho Secretary 
tion with his having erected a platform and a shed over a portion for Tm Thala. 
of a path, by the side of which his house is situated in a village in og. Chiof 
the Kistna District. The effect of the findings by the Lower Court, Justice 

I take! to be that the owners of \the houses adjoining the path 

inclusive of the appellant, have only a right of way over it, the 


free-hold i In the soil being vested in the Government. 


The point for determination is, whether the levy of the amount 
in question as land-revenue payable in respect of the site of the 
platform and the shed, is lawful. A levy of the kind under consi- 
deration is known in the language of Revenue Standing Orders as 
a“ prohibitory assessment.” That the practice of making such 
collections has been allowed to prevail so long is to my mind 
entirely due to_the phraseology adopted in describing it when it 
was introduced ; and it strikingly illustrates how the true nature of 
a thing can be altogether obscured by a mere name unwittingly 
given to it and allowed to pass current without scrutiny. 


The term ‘assessment’ in the sense material to the present dis- 
cussion MANS “the setting, fixing or charging a certain sum upon, 
as a tax.’ At first sight, therefore, the phrase “ prohibitory 
assessment” when applied to an impost by Government with respect 
to land,,.stronely suggests the notion that such imposition is in the 
due exercise ofthe prerogative possessed in this country hy the 
Crown, viz., that of exacting from a spbject holding arable land, the 
Crown’s proper share of the produce thereof or the equivalent of 
such produce which is the modern land revenue. When, however, 
the matter comes to be examined, the erroneous character of this 
suggestion becomes apparent. 


Now, it is indisputable that the prerogative or right referred 
to, rests, entirely on the assumption that the subject on whom the 
demandi isto be made is, as between the Crown and himself, a law- 
ful holder of the land, having a substantial and well-marked des- 
_cription of interest in it by virtue of which alone he becomes liable 
to the tax. In sapport of this statement it is no longer necessary 
to refer:to authorities other than the provisions of two statutes 
which contain the whole law bearing on the subject, so far as land 
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eye outside the town of Madras is concerned, viz., the Revenue Reco- 
The Secretary very Act, (Madras) Act II of 1864 and Madras Regulation XXVI 

of Btate Of 1802 

for India, o ' 


p Of the former, sections 1, 2, 3, 26 and 42 are alone material. 
' ‘The person who has to pay the land tax or revenue is referred to 
in the enactment as a ‘ land-holder’ and section 1 explains the term 
a8 comprising “all persons holding under a Sannad-i-Milkeut 
istimrar, all other Zemindars, Shrotriemdars, Jagirdars, Inamdars, 
and all persons farming the land revenue under Government: all 
holders of land under ryotwar settlements or in any way subject to 
payment of revenue direct to Government.” Section 2 provides that 
“the land, the buildings upon itand its products shall be regarded 
as the security of the public revenue”; and the next section speaks 
of the land in respect of which the revenue is due as ‘ his’ (the land- 
holder’s) land. Section 26 authorises attachment and sale of the 
Jand on account of arrears of revenue, uses similar language and 
describes it as the “ defaulter’s” land. Lastly, section 42 provides 
that out of the proceeds of such a sale any balance remaining after 
the discharge of the arrears, shall be paid over to the defaulter or 

on his account. 


As to Regulation XX VI of 1802, it entitles every land-holder 
to have his name registered in the public registers directed by that 
Regulation to be kept of landed property paying revenue to Gov- 
ernment, and of transfers thereof from one proprietor to, another ; 
the effect of such registry, with reference to the Revenue Recovery 
Act being on the one hand to secure to the proprietor the right of 
insisting on the observance in regard to him of the formalities to 
be attended to by the authorities engaged in the collection of the 
public revenue, and on the other, to entail on him certain responsi- 
bilities in respect of the revenue, 


These various provisions show beyond the possibility of a 
doubt, that the land in respect of which land-revenue is leviable is 
vested in some person or persons other than the Crown; and that 
the Crown possesses nothing more than a charge (though a first 
charge) in respect ‘of the revenue due to it, upon the interest of 
such person or persons, realizable by sale thereof. They absolutely 
preclude the supposition that any Crown-demang is recovérable aa 
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land-revenne, nnless it be something due from one who is a land- Bamays 


v. 

holder'as defined by the Act. The Secretary 
i of State 

for India, 


It, may not perhaps be superfluous to point oub that inthe  ——_ 
actual exercise of the prerogative of the Crown above referred to, arial 
the Crown is not supposed to proceed withont any regard to definite 
and well-established principles; for neither in olden times nor now, 
has the Crown been held entitled to more than a fixed share of the 
produce—be it the theoretical one-sixth of the Hindu writings or 
the half nett again and again proclaimed by the present Govern- 
ment ag the share it takes or some other ; Section 58 of the Revenue 
Recovery Act having been enacted in order to save the Crown from 
endless! litigation in Courts to which but for such a provision it 
would be exposed, having regard to the intricate details necessarily 
incident to a system of assessment, involving in theory at least the 
ascertainment of the produce of every acre of land in the country 
and the commutation of the Crown’s share thereof with reference to 
market prices for a definite period such as the usual 80 years for 
which settlement money rates are fixed. 


Such being the fundamental principles governing the assess- 
ment and collection of the land-revenne, it will be plain that what 
is called prohibitory assessment rests on grounds diametrically and 
totally opposed to those principles. In the first place this kind of 
assessment is professedly imposed only in cases where the land is 
not lawfully occupied by the party assessed ; and it is to compel the 
immediate abandonment of such occupation that the assessment is 
made prohibitive. In other words it is imposed not because the 
party assessed is a land-holder but becanse he is not. In the next 
place, the assessment is not with reference to the recognised half- 
nett principle applied in the case of the land-holder, but avowedly 
in disregard thereof, it being often a hundredfold, for the obvious 
reason that the party has by his own wrong disentitled himself to 
invoke the application of that principle to his case. 


In short the levy is no assessment at all in the proper sense 
of the term, but a penalty and a fine under the misnomer of land 
revenue, and levied under such a guise by putting in force legis- 
lative provisions absolutely inapplicable to the collection of such a 
demand. : The truth of this view can be easily realized if the 
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Ramaya matter be tested with reference to the cardinal principle that land- 
The Secretary TOVenue forms the first charge on the land. To apply this prin- 
pi eae ciple to cases of prohibitory assessment must lead to the manifest 
— absurdity of one’s own land becoming charged with a debt due to 
e himself, And a sale of the land can confer nothing on the pur- 
chaser as, ex hypothesš, the person assessed possesses no interest 
in the property. The learned Government Pleader stated that 
land, in respect of which such assessment is imposed, is never 
brought to sale, the demand invariably being enforced by pro- 
ceeding against the person of the party assessed or his property. 
This is virtually as clear an admission as can be on the part of the 

revenue authorities of the invalidity of the demand. 


It only remains to observe that the decision of the question 
can inno way be affected either by the circumstance on which 
the learned Government Pleader laid so much stress, viz., that the 
system of prohibitory assessment has on the whole operated effect- 
ually to check encroachments on land which public interests re- 
quire should remain unoccupied; or by the consideration, urged not 
without foundation, on behalf of the appellant, that the system 
apart from its invalidity, is often worked in a way never contem- 
plated by its inventors, and not infrequently, is made use of by low- 
paid village and other officials for purposes of exaction. If the 
remedies available under the law as it stands, with reference to 
encroachments on the property of the Government or the public 


be inadequate, that is a matter for the legislature and not for the 
Courts to deal with. | 


Turning now to the facts of the present case, it is manifest 
that the appellant possessed no interest inland such as would con- 
stitute him a land-holder within the meaning of the Revenue 
Recovery Act, for, his right over the path was merely that of passage 
and the erection by him of the platform and the shed was purely a 
wrongful act and a trespass. 


Consequently, the impostin question was not land revenue, and 
the demand therefor, as if it were such revenue, was altogether 
unauthorised. 


I would, therefore, allow the second appeal in so far as the 
claim to the refund of 4. as. and 1 pie is concerned and amend, the 


1 
| 
1 
t 
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decrees of the Lower Courts by directing payment to the plaintiff Ramaya 


. by the defendant of the said amount but without costs. The o Soerotary 
Btato 

Boddam, J. :—This action was brought to have the plaintiff’s fo ame 

right declared to certain piece of land and to recover 4 annas and 

1 pie collected from the plaintiff by the Government as assessment 


for oogupying the said land. 


The plaintiff built a pial and shed to his house upon land 
which was part of a public road and the Government thereupon 
assessed him 4 annas and 1 pie for occupying the same and gavo 
him notice to remove his pial and shed. They also informed him 
that in future they would charge enhanced cist. 


In his action the plaintiff claimed that the land upon which he 
had built his pial was his own land, but it has been found that the 
site of the pial is part of a publio road. 


Both the Lower Courts dismissed the plaintiff’s suit and so far 
as the claim for a declaration that the land was the plaintiff’s land 
their decree i is right. The only question for our deteimination 
is wheth er the Governmént have any right to assess the defendant 
as all oooapier of part of a public road. 


The assessment of the plaintiff is said to be a penal assessment 
but that is immaterial as" Civil Courts are prohibited from going 
into the question of the amount of an assessment and can only deal 
with the general question of the liability to assessment. Penal 
assessment as such is unknown to the law and the only rights the 
Government have to impose assessment are under statute or by 
virtue the prerogative of the Crown. 


The statutory right of Government to assess for revenue 
depends, upon Act IT of 1864 (Madras). 


- That Act after defining the words “ land-holder” as * all persons 
“holding under a Sannad-i-Milkent Istimrar, all other Zemindars, 
“« Shortriemdars, Jaghirdars, Inamdars and all-persons farming the 
“land revenue under Government. All holders of land under 
Ryotwar settlements or in any way subject to the payment of 
“ revenue direct to Government’, enacts that every “ land-holder” 
shall pay the revenue-due upon his land and that the land and 
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Ramaya ‘buildings upon it and its products shall be regarded as the secu- 
The Senebbery rity of the public revenue. It gives power to recover arrears by 
of State distraint and sale of the defaulter’s moveable and immoveable 


for India. 
T s property, and on a sale all lands purchased are free of all PER 
brances. 


It is clear that the plaintiff was not a land-holder within this 
Act. He was improperly in possession of part of the surface of the 
public road and the Government had no right to impose any assess- 
ment upon him under this Act for such occupation. 


The only other right which the Government have to assess 
land is the prerogative of the Crown to take their share of the 
produce of the land ocoupied under any such right as can give a 
saleable interest to the occupier in the land and such as will enable 
him to be registered under Regulation XXVI of 1802. This 
prerogative cannot, however, justify the Government in assessing a 
person in the position of the plaintiff. The plaintiff in derogation 
of the rights of the public to have the use of the whole surface of 
the road for passing and re-passing has monopolised a portion of 
the surface to the exclusion of the public. He is a mere trespasser. 
His act is an injury to the public and his erection is a nuisance. 
He is not an occupier with any present’or prospective saleable 
interest in the land and the fact that the freehold is in the Govern- 
ment cau give them no right to interfere with the right of the 
public to the surface of the road so as to entitle them to raise 
revenue from one who obstructs that mght or to in any way recog- 
nize him otherwise than as a wrong-doer and a nuisance. The 
acquisition of a right of way in the public presupposes that the 
right to the whole surface of the road is vested either by prescrip- 
tion or grant in the public free of any assessment for the use or 
occupation thereof as such so long asit exists as a public road, and 
the fact that the freehold of the land is in the Governments can 
only give them the right to deal with so much of the land as is not 
required by the public for the purposes of a road. It certainly 
cannot give the Government a right to derogate from its own grant 
or to limit the rights of the public by assessing a person wrong- 
fully occupying the surface of the land or otherwise recognising 
the illegal ocoupation of a portion of the surface of the road to the 
curtailment of the right of the public to pass and re-pass over the 
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whole’ of the surface thereof. So far therefore as the claim for Ramaya 
annas|4 and pie 1 the plaintiff is entitled toa decree and to that isbn rela 
extent but to the extent alone the decree of the Court below hi oo 
is wrong and should be reversed. 
| 

A's, however, the plaintiff’s suit was based upon his right to 
the land alone and the issues raised were practically confined to 
this question, I should allow no costs to the plaintiff. 


Bhashyam Asyangar, J.—The case has been argued on both 
sides on the footing that the lane in question is, according to the 
concurrent findings of the Courts below, a highway or ‘public street’ 
as defined by S. 8, cl. (ix) and (x) of Act V of 1884—corresponding 
to Section 3, cl. xxiti-substituting ‘road’ for ‘street?/—of the Act 
as amended by Act VI of 1900—which under S. 49 of that Act vest- 
ed in the District Board of Kistna. The question for decision is 
whether it was legally competent for the Collector to levy from the 
plaintiff a “penal assessment” for his encroachment on thestreet by 
erecting two pials and a paadal. The penal assessment of 
Re. 0-4-1 was levied and collected on the 13th April 188 as if the 
same were al arrear of revenue due on the land encroached upon 
and this action has been brought to recover the amount as having 
been illegally levied and collected (See Narayanasami Reddi v. 
oe Redds.*) 


The lane in question is apparently a portion of the ‘ Grama- 
nattan,’ or ‘ Village-site’ and presumably the freehold in the soil 
is in the Government ; and if, as was assumed during the argu- 
ment, ithe lane or street had continued to vest in the District 
Board/in 1898—when the penal assessment was imposed—then 
according to the decision in S. Sundaram Ayyar v. The Municipal 
Council of Madura ? the street qua street t. e., the surface and so 
much of the air space above and so much of the soil below the 
surface as is.reasonably necessary to enable the District Board 
adequately to maintain and manage the streot as a street,was vested 
in and: belonged. to the District Board. In the 25 Madras case the 
jegal effect of the statutory vesting of a street in a Municipality 
[by Act (Madras) IV of 1884 as amended by Act HI of 1897] was 


1. LU. B., 23M. 348, 2, Ibid, 685. 
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considered and the conclusion arrived at on a review of various 


The Secreta: y Hngosh and some Indian decisions was that such vesting did not 
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transfer to the Municipality the ownership in the site or soil over 
which the street exists. This conclusion is fortified by the recent 


J. decision of the Court of Appealin Finchley Electric Light Com- 


pany v. Finchley Urban District Council in which after a review 
of all the English decisions, Collins, M. R. stated “ The conclusion 
to be derived from the authorities seems to me to be this ; all the 
stratum of air above the surface, and all the stratum of soil below 
the surface which in any reasonable sense can be required for the 
purposes of the street as street, vest ip and belong to the local 
authority ” (at p. 441). 


The assumption, however, on which the argument proceeded, 
viz., that in 1898, the lane in question continued to vest in thie 
District Board of Kistna, seems however to be open to doubt. 
The proviso to section 49 of Act V of 1884 empowers the 
Governor-in-Council from time to time (by notification) to exclude 
any road or street from the operation of the Act. Though the 
wording of this proviso is somewhat inartistic and not sufficiently 
precise to give the notafication the effect of divesting the District 
Board of roads or streets alread y vested init under the Act, yet 
there can be little doubt that such was the intention of the Legis- 
lature and the proviso should be so construed. On reference to 
the list of ‘Local Rules and orders’ I find that a notification (L. 
and M. No. 508, dated the 21st July 1896,—fort St. George 
Gazette, 1896, Part I A, p. 182) has been issued by the Local Gov- 
ernment excluding from the operation of the Act all streets and 
roads then existing in the District of Kistna other than those 
specified therein and I have little doubt that the lane in question is 
not among those thus specified though there is nothing on the 
record to show what the name of the Jane in question is if it at all’ 
has any namo. If so, it must be taken that in 1898, when the ` 
penal assessment was levied, the lané or street did not continue to 
be vested in the District Board. | 


In the view I take of the case, it is, however, immaterial 
whether or not at the tine in question the lane vested in “the 
District Board of Kistna, nor is it even material whether it was in 


1. DL. R., (1808), 1 ch. 487, 
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réalityia ‘street’ in the sense of being a highway. Neither the calle oe 
Settlement Register for the village nor the Ayacat or Pymash The Secretary 


register has been produced in the case, which would show whether ni sana 
or not:the lane in question has been excluded as ‘road’ (or | —— 
; Bhashyam 


E Bhatai Poramboke’}; and I am not sure that the finding of the Aiyangar, J. 
Courts below that the lane in question is a ‘ public lane’ is correct. 
A street in a ‘Gramanattam’ between two rows of houses is not 
necessarily a highway and it may merely be—as it generally is in 
rural tracts—land belonging to Government, over which however 
there isa right of way to the houses or buildings on either side. 
Assuming as found by the Courts below that the free-hold in the 
soil of the lane belongs to Government, the lane is either a high- 
way—whether or not it was in 1898 vested in the District Board 
of Kistna—or land over which there was merely a right of way to 
the houses on either side. If it is a highway,—though not vested 
in the District Board, any obstruction or encroachment may be 
dealt with under the provisions of Ch, X of the Code of Criminal 
Procedure; if itis a highway vested in the District Board it will 
be competent to the District Board, under Sections 98, 98A and 
98B of ‘Act V of 1884 (as amended by Act VI of 1909) to take 
measureés for the removal of encroachments thereon. But whether 
it is a highway or merely Urown-land over which there is a right 
of way’in favour of the inhabitants of the street, it is in the very 
nature of things land exempted from assessment; and any person 
encroaching thereon is a trespasser (civil) and in no sense a ‘ land- 
holder ’,either within the meaning of Act IT of 1864 or otherwise. 
The Standing Orders of the Board of Revenue under which a 
‘penal charge’ or ‘prohibitory assessment’ is: imposed on and 
levied from such a trespasser expressly declare that the amount 
imposed should “ be sufficiently heavy to compel the immediate 
surrender of the land” encroached upon and this amount is in- 
creased: from year to year till such surrender. This practice 
though one of long standing has no- legal origin and it is impossi- 
ble to uphold its legality. It is in trath and fact what it candidly 
purports to be, viz., an effective mode of ejecting supposed tres- ` 
passers, not in due course of Jaw but by imposing a crushing fine 
and realizing the same sammarily under Act II of 1864, as if it 
were land-revenue due to Government by a ryot holding assessed 
lend. The custom is also unreasonable as it will equally compel a 
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person who is in or bas taken possession of his own land and is not 


Tee ea really a trespasser—though supposed to be such by the Village or 
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other Revenue authorities—to relinquish or vacate the land rather 
than pay a crushing assessment, which, if paid for some years, will 
even exceed the full value of the land. 


It is assumed and argued that such nction of Revenue officers 
cannot be questioned in Civil Courts which, by S. 58 of Act 
II of 1864, are prohibited from taking into consideration or de- 
ciding any question as to the rate of land-revenue payable to 
Government or as to the amount of assessment to be fixed or to be 
hereafter fixed on the portions of a divided estate. Civil Courts 
do have full jurisdiction to decide whether or not the land or 
person is at all under liability to be assessed to land-revenne (see 
Sri Uppu Lakshmi Bhayamma Garu v. A. Purvist—The Secre- 
tary of State for Indta in Oouncil v. Ram Ugra Singh?—The 
Government of Bombay v. Sundarjt avram and others? —If 
such liability does exist, the rate or amount of assessment fixed 
by Government cannot be questioned or revised by a Civil Court. 


The right of Government to assess land to land-revenue and 
to vary such assessment from time to time is not a right created or 
conferred by any statute, but, as stated in my judgment in Bells 
Caset is a prerogative of the Crown according to the ancient 
and common ilaw of India. The prerogative right consists in 
this, that the Crown can by an executive act determine and 
fix the ‘ Rajabhagam” or King’s share in the produce of land 
and vary such share from time to time. This necessarily 
implies and pre-supposes that the occupant of the land haè an 
interest in the land and is entitled to the occupant’s or ryot’s 
share of the produce as distinguished from the King’s share. The 
same idea is oftenfexpressed in thefwords that the Crown is enti- 
tled to the Melvaram in the land and the ryot to the Kudivaram. 
Tt therefore necessarily follows that the Crown cannot impose land- 
revenue upon lands in which, according to its own case, the person 
in occupancy has no title or interest or Kudivaram right. That 
such is the nature and extent of the prerogative right of the Crown 
is fully borne out by Regulation XX VI of 1°02 and the provisions 


1. 2,M.H.O.R,107, 2 LI B7 All 149. 8. 32 B.H. C. R, App. 276, 
4, I, L. B., 25 M. 482. l 
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of (Madras) Act II of 1864. The definition of the term ‘land- ark 
holder’ in 8. 1 of the Act (II of 1864) would be inapplicable TheSeoretary 
to persons in possession of land merely as trespassers and to cases he nee 
in which the land is not subject to the payment of revenue to 
Government. S. 2 which declares that the land, the buildings 
upon it and its products shall be regarded as the security for 
payment of the public revenue, necessarily implies that the occupant 
of the land who has to pay the revenue has a right in the land and 
its products. Ð. 3 imposes upon the land-holder the obliga- 
tion to pay the revenue due upon the land and S. 42—which 
provides for the sale of the defaulting ryot’s land free of incum- 
brane s created by him and for payment to him of the balance of 
the sale-proceeds after deducting the arrears of revenue—clearly 
shows that he has a substantial interest in the land. 





Bhashyant 
Aiyongar, d. 


The learned pleader for the Crown says that when penal 
assessinent is imposed, the land encroached upon is not brought to 
sale but that the movable and immovable properties of the person 
on whom the penal: or prohibitive assessment is imposed are 
distrained and brought to sale under vhe Revenue Recovery Act. 
This is a virtual admission that theso-called ‘ prohibitive assessment’ 
is not really revenue assessed upon the land but a fine imposed on 
and levied from the trespasser by the machinery of the Revenue 
Recovery Act. Under S. 52o0f Act II of 1864, all arrears of revenue 
due to Government—besides land-revenue—and advances made by 
the Gover nment for cultivation or other purposes connected with 

the revenue and all fees or dues payable to or on behalf of village 
servants employed in revenue or police duties and all cesses law- 
fully imposed upon land may be recovered under the Act in the 
game manner as arrears of land-revenue. But the liability to pay 
these dues must be legally established. If, asalready stated, the 
penal charge or prohibitory assessment cannot be legally regarded 
as the King’s share of the produce or land-revenue, much less can 
it be regarded as coming under any of the heads of dues mentioned 
in S. 52, which can be collected.in the same way as arrears of 
land-revenue. 

It : is unnecessary to refer to other legal objections to the 
ithposition of a penal charge of prohibitory assessment on tres- 
passers s the various cases mentioned in the Standing Orders of 


' 
i 
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the Board of Revenue as I consider it suficient to pase my 


Tieden cae conclusion on the following broad grounds :— 
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‘First, that highways and other poramboke lands set apart for 


Bhashyam public or communal purposes are not liable to be assessed to land- 
Aiyangar, J, revenue so long, at any rate, as they continue such and have not 


been lawfully transferred to the head of ‘Ayan’ and thus incorporated 
with lands to be cultivated and assessed to public revenue, | 


secondly, that a person encroaching upon highways or 
poramboke lands set apart for public purposes can in no sense be 
regarded as a ‘ land-holder’ or ryot in respect of the iand encroach- 
ed upon, 

thirdly, that in the case of all lands, whether poramboke or 
Ayan, any demand which on behalf of the Crown may be made on 
the occupant thereof with the avowed object of compelling him to 
surrender or vacate the land is not the imposition of land-revenue 
and the Machinery provided by Act II of 1864 for the realization 
of arrears of revenue’ cannot be resorted to for enforcing’ such 
demand by Revenue officers choosing to give it the name of ‘assess- 
ment’ (penal or prohibitory) and crediting it to the head of land- 
revenue in the public accounts ; and 

fourthly, that the Ganaa and common law prerogative of 
the Crown in India is only to the Rajabhagam or King’s share in 
the produce of the land and the land-revenue or assessment now 
levied on land represents the King’s share in the produce and the 
Courts have no jurisdiction to question the rate or share that the 
executive Government may fix at the periodical revision of assess- 
ments but a share of the produce—however high the share or rate 
may be in relation to the total produce—cannot eaceed the produce. 
An assessment, therefore, which is prohibitive and manifestly in“ 
excess of what the land may produce and is professedly out of all 
proportion to such produce is clearly ultra vires of Government 


and such action of the executive is not exempted from the jurisdiction 


of the Civil Courts. 

It is significant that in Section 58 the word “vate” is used in 
the first part of the section and not ‘ umount. which is used in the' 
latter part of the section. 

It is unnecessary to consider here the decision of this Court in 
Muthuyya Chetti v. Secretary of State for India! —cited or 


I. I. L. B., 22 M. 100. i 
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behalf of the Crown—in which this Court upheld the legality of a a 
levy of penal assessment upon some lands situate in the Town of TheSecretary 
Madras, which was found in the case to be the property of the i d 
Crown and at its absolute disposal That decision is based entirely ae 

WweNYaM < 

upon the construction of the two Acts XI of 1851 and VI of 1867 ae g oS 
relating to the Town of Madras and it is inapplicable tẹ the present 
case as the said Acts do not apply to it and the land in question 
is not'land at the disposal of Government, but is either a public 
road or at uny rate land subject to a right of way in favour of the 
inhabitants of the street- 


Tt is however strongly urged on behalt of the Government that 
the imposition of a penal assessment is necessary aud justifiable in 
the interests ofthe State and of the public as the most effective 
mode of checking encroachinents on Crown lands, highways and 
poramboke lands set apart for public or communal purpos:s. As 
against this it is pointed out that this practice is highly oppressive 
and liable to considerable abuse—especially at the hands of village 
officers and other subordinate revenue officials and attention is drawn 
to the facts of the casce reported in Sappani Asari v. Collector of 
Coimbatore’ (S. A. No. 1221 of 1900) ın which it appears a 
prohibitory assessment of Rs. 100 a year was imposed on a village 
site of 4 cents with the object of ejecting tle occupant therefrom, 
notwithstanding that—as was eventually decided in the Letters 
Patent; Appeal *—-the cccupant had a valid grant of the same 
under the Darkhast rules and had erected a pucca building. on the 
site relying on such grant, 


Such considerations pro and con can carry no weight in 
deciding whether the imposition and levy of prohibitory assessment 
is or is not legal. But having regard to the importance of the ques- 
tion, I think it right to make the following remarks with reference 
to the considerations that were pressed upon us. If the existing 
provisions of law contained in the Municipal and Local Boards 
Acts, the Code of Criminal Procedure and other enastments, if any, 
are found inadequate to check the evil complained of, recourse must 
be had to special legislation for effectually checking encroachments 
and obstructions on or wrongful use or alienation of Crown-lands and 
poramboke lands set apart for pnblic or communal purposes both in 
Government villages and Zamindaris—whether such encroachment, 


— 
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obstruction, wrongful use or alienation be by private individuals— 
including} land-holders’, specified in S. 3 of Madras Act VIII 
of 1865 or by MunicipaljCouncils or other local authorilies. Any 
such legislation, if deemed necessary, will of course proceed on 
lines consistent with the just!'and constitutional principles of 
British legislation, I may add that for the effectual protection of 
public rights aud claims in this country, provision must be made in 
the Code of Civil Procedure enabling two or more persons, with 
the previous sanction of a principal Civil Court of original jurisdic- 
tion or of the Collector of the District to institute a suit for the 
vindication of such right or claim when infringed, whether Ly a 
private individual or by Municipal Corporation or other local 
authority or by the Crown. Such provision has been made in the 
case of Hindu and Mahommedan religivus institutions by 8. 18 
of the Religious Endowments Act (AX of 1863) and a similar 
provision is made by 8. 589, Civil Procedure Code, in regard to 
public religious or charitable trusts. 

The law of limitation as regards public rights and claims as 
distinguished from Crown rights and claims is equally detective. 
S. 17 of Act XTV of 1859 saved from the operation of that Act ‘ any 
public right, property or claim.’ When that Act was repealed by 
Act IX of 1871, care was taken to fix a period of 60 years in res- 
pect of any suit by or on behalf of the Crown, but no section was 
inserted in the Act corresponding to 8. 17 of Act XIV of 1859. The 
present Indian Limitation Act (XV of 1877) is the same in this 
respect except that by Act XI of 1900, a new Art. 146 A was 
added prescribing a period of 30 years for a snit by or on behalf of 
any local authority for possession of any public street or road or 
auy portion thereof of which it has been dispossessed or has discon- 
tinued possession. For the reasons mentioned in my judgment 
in the case of Sundaram Aiyar v. The Madura Municipal Council! 
it is desirable to raise this period also to 60 years A fresh 
article should be added prescribing a like period of 60 years for 
any suit to establish a public right or claim, 

In the result I would allow this second appeal and reversing 
the decrees of the Courts below decreethe plaintiff’s claim for the 
refund of 4 annas and 1 pie but without costs, as the plaintiff has 
failed to establish the title which he set up to the lund covered by 
the pials and the pandal. 





1, IL. B25 M., p. 650. 
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IN THE HIGH COUKT OF JUDICATURE AT MADRAS. 


, Present :—Mr. Justice Benson, Mr. Justice Bhashyam Aiyangar 
| and Mr, Justice Russell. 


a Achi ... Appellant® (7th Defendant) (7th 


P Counter-Petitioner). 
Subramania Aiyar . Respondent (Plaintiff) (Petitioner). 

Cwil Procedure Code, 88, 244. 287 and 288-—Proceeding. under S. 287—Ministerial Sivagami 
not TJudicral—No Order—No Appeal under S. 244, ree 
Proceedings of a Court under 8. 287, Civil Procedure Code, and the rules framed eres 

thereunder in relation to the proclamation of sale sre not ‘orders’ and are, Aiyar, 

therefore, not appealable as ‘ decrees.’ 
The provision in 8. 287, Civil Procedure Code, as to summoning witnesses and 
making enquiries, and the provision m 8. 288, Oivil Procedure Code, as to exemption 
of Judges are confirmatory of.this view. 
Appeal from the order of the Court of the Subordinate Judge 
of Kumbakonam in E. P. No. 215 of 1902 (Original Suit No. 40 


of 1900). i 


The Court (the Honourable Mr. Justice Boddam and the 
Honourable Mr. Justice Bhashyam Iyengar) made the following 

ORDER OF REFERENCE TO A FULL BENCH :—This 
appeal relates to the settlement of the proclamation ot sale made 
by the :court to carry out an order absolute for sale of propaty 
ordered to be sold under a mortgage decree. Tho grounds of 
appeal taken ure as to the estimated market value of the property 
set oat, the place where the sale is to take place, the lots in which 
itis to be sold ani the amount for the recovery of which the 
property is to be sold. A preliminary objection is taken that no 
appeal lies against the proceedings of the Court under S. 287, C. P. 
C., and the rules of the High Court framed thereunder and that 
ie proceedings are not orders within the meaning of S. 244,0. P. 

O., as the expression ‘ order’ is defined in the Code. 


We are disposed to think that the preliminary objection is well 
founded and that under S. 287, O. P. ©., the proceedings are in 
themselves administrative and not judicial but that if and when a 
sale does take place, if ever, and it has to be judicially confirmed 
objections may be taken to the confirmation of the sale on any of 
the grounds mentioned in 8. 311, C. P. ‘C., some of which _may 
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relate to the contents of the proclamation. This view receives strong 
corroboration from the provision enacted by 8, 288, C. P. C., that no 
Judge or other public officer shall be answerable for any error, mis- 
statement or omission in any proclamation under S. 287, C. P, C., 
unless the same has been committed or made, dishonestly a provision 
which in view of Act XVIII of 1850, would have been quite super- 
flnous if proceedings under S. 287, O. P. C., were ‘ judicial ’ and not 
‘administrative,’ 

Against an order confirming or refusing to confirm a sale 
there is a right of first appeal under 8, 588, O. P. C., and no second 
appeal can lie, but if proceedings under 8. 287, C. P. C., are regard- 
ed as orders passed under 8. 244, C. P. O., relating to proceedings 
execution between parties to the suit there will be not only a first 
appeal but also a second appeal. In support of the right of 
appeal Sivasami Nuicker v. Ratnasami Naicker + and Ganga 
Prasad v. Raj Coomar Singh °? are relied on by the vakil for the 
appellant but we doubt whether in those cases the above considera- 
tions were urged before the courts and whether in deciding them 
it was intended to decide that the proceedings of the Court under 
S. 287, O. P. C., and the rules framed thereunder were orders with- 
in the meaning of S. 244, C. P.O. 


In these circumstances we refer for the opinion of a Full Bench 
the following question.— 


“ Whether all or any of the proceedings of a court passed under 
Section 287, C. P. C., and the rules made thereunder in relation 
to the proclamation of sale are an ‘order’ within S. 244, C. P. O., and 
as such appealable as a decree.” l 

K. Balamukunda Atyar, for appellant. 

C. R. Tiruvenkatachariar, for respondent. 


U. B. Teruvenkatachariar.—Proceedings under S. 287, are they 
judicial and does the order fall under S. 244 ? S. 287 shows that the 
description of the property isto be given and value to be judged 
by the decree-holder. The High Court under the last clause has 
power to frame rules for the guidance of courts. Rule has now been 
framed. See Rules 148, 149 and 150. Leave to bid may be givon. 
(Bhashyam Asyangar, J. Is there an appeal against’such orders 


1 LLB, 28 M, 568, 2. I. L. R., 30C. 617. 
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under S. 588). No appealis provided against a refusal of leave to 
bid. It isnot cn order at all. Wherever the code contemplates an 
order by court it expressly says so. (Bhashyam Atyangar, J. If 
it is an order, an order to whom? and what is the definition of an 
order), Itis defined. See 8.2. First in 5. 294 giving leave to bid 
is not ar order, but if he purchases without leave an order is passed 
setting aside the sale. See Ss. 280, 288,284 where “order” is 
used. Order isdefined as an adjudication or decision, which the 
order under 5. 287 is not. 5. 312 desls with an order setting aside 
a sale or refusing to set it aside. (Bhashyam Atyangar, J. In these 
sections no provision is made to summon witnesses because they 
ave Judicial Proceedings, but as the order under S. 287 is not judicial, 
so special provision is made for summoning witnesses and binds them 
to speak the truth. S. 291 etc., provide for carrying out the sale. 
They are not appealable as orders, but they may be made the 
grounds of complaint in an application to set aside the sale 
(Bhashyam <Asyangar, J. That is, these administrative acts will 
be considered when the court is judicially invoked to set 
aside the sale for irregularity). Again when irregularity is com- 
plained, of under S. 3811 relief is granted only if it has produced 
material loss. If this order is a decree and an appeal is preferred 
under S. 540, S. 578 must apply which says that irregularity is no 
ground of interference unless it has affected the merits. In these 
cases mere irregularity is the ground of complaint. It may not 
result in loss to judgment-debtor. The sale itself may not take 
place ; the money may be paid up. Decree is defined as an order 
relating to questions mentioned in 8. 244, but not mentioned in 588. 
That shows that if the matter is one which comes under §, 588, 244. 
will not apply. This comes under 8. 588, Cl. 16 as irregularities 
have to be considered in making the order referred to in that clause 
(Bhashyam Aiyangar, J. but not specified in 8. 588 goes with 
e order”). Graminatically it does not; and no questions are referred 
to or specified in S. 588 (Benson, J. ‘That shows your con- 
struction wrong. Has it ever been construed as you do now. 
Bhashyam Atyangar, J. This point is unnecessary to your case), 


Balamukunda Atyar for appellants: The order is a judicial 
one. (Bhashyam Asyangar, J. TE that is so, why is power given to 
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summon witnesses and why is the Judge protected from liability 
for mistakes). That the order is judicial appears from the rule 
which has been framed by the High Court under the Act. The 
rule clearly requires the court to determine after notice what should 
be entered in the proclamation.  Bhashyam Aiyangar, J. The 
rules are subordinate to the Act). The rules have the force of 
law, and they declare the meaning of the Act. The order relates 
to execution. The order is therefore one under S. 244 (Bhashyam 
Aiyangar, J. Is therean,order within: the definition in the Act, 
These are the acts of the court in conduct of the sale). 20 A., 412 
lays down that the court should decide the price cf property. 
What will be a ground of avoidance of sale afterwards may 
be rectified by court even before sale. In 23 M. 568 the court 
held that such orders as these in execution, if they did not fall 
under 6. 588, is a decree. Seo also 9 C. 214 (Bhashyam 
Atyangar, J'. That won’t carry the matter further than 
80 C the latest case of the Calcutta High Court. Moreover 
if it was an order of Court, no proceeding under S 3J1 
could be taken. There must be irregularity and loss. How can 
you prove that irregular which has been settled by a judicial ordor 
of court). If no appeal js preferred against the order under 
S. 244, I shall have acquiesced in the irregularity and no appli- 
cation under S. 311 will afterwards be granted. See Arunachallam 
y. Arunachallem, 12 M. 19. 

(Bhashyam Atyangar, J. You have not acquiesced. If you 
did not appear on notice, it will be so. But if you object and 
your objections are overruled, you can apply under $. 311, bat you 
cannot appral against the order). 

This appeal against order coming on for hearing, the court ex- 
pressed the following 

OPINION.—Onur answer to the reference is thatin our opinion 
none of the proceedings of a court under 8. 287, C. P. C., and the 
rules framed thereunder in relation tothe proclamation of sale is an 
“ order” within S, 244 and as such appealable as a “ decree”. 


We concur in the reasons given in theorder of reference, and 
we may add that the view that the proceedings in themselves under 


l. 41. L, B., 28. 
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S. 287 are of an administrative and not a judicial character is fur- 
ther supported by the fact that special provision is made in S. 287 
to summon witnesses and make enquiry into the matters referred to 
in the section, ® provision which wonld be superfluous if the pro- 
ceedings were judicial. Weare therefore constrained to dissent 
from the decisions in the cases reported in I. L. R., 28 M. 568, and 
80 C. 617. l 

To allow an appeal, and, as a consequence, a second appeal, in 
regard to proceedings under S: 287 as ii they were orders made 
under §. 244, and theretore decrees, would enormously increase the 
difficulties and delays which even now occur in obtaining the oxe- 
cution of decrees, aud that without any counter-balancing advan- 
tages. For if the sale is eventually held, and a material irregularity 
in publishing or conducting it is proved and losshas thereby been 
caused to the objector he can get the sale set aside ; whereas even if 
there has been an irregularity but no loss has resulted it is contrary 
to the policy of the code (Section 311) to interfere with the sale. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr Justice Benson, Mr. Justice Bhasbyain Aiyangar 
and Mr. Justice Russell. 
Kangar Gurukkal and others... Appellants* (Defendants): 


1 v, 
Kalimuthu Annavi ... ... Respondent (Plaintif). 


Transfer of Property Act, 8s. 58 (a) and (b), 67,68 and (8—Mortgage—Oombination 
pf wsufructuary and symple—Redemption by paying mortgage-money within a 
year —Oovenant to pay. 

Where by a mortgage instrument the mortgagor gives possession of the morigaged 
property to'the mortgagee and states that the mortgagor shall cause the money to be 
paid within a certain date and redeem or recover back the land by paying the money 
on & certain date in a partioular year, but that if he does not so pay within the said 
period and recover the land, he may pay the money on the corresponding date of any 
future year, and recover back the land :— 

Held, (1) that there is r covenant or promise on the part of the mortgagor to pay 

the morigage money, 
(2) that the mortgage is a combination of a simple and an usufructvary 
mortgage within the meaning of 8 98 of the Transfer of Property Act, 
(8) ihat the right to cause the mortgaged property to be sold in default of 
'_ payment is implied within the meaning of B. 68, ol. (b), 
and (4) that the mortgagee is entitled io a decree for the mortgage-mohey 
under S. 68, cl. (a) and a decree for sale under 8. 67. 





' è 8. A. No. 288 of 1902. 17th November 1908. 
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Second Appeal from the decree of the Court of the Subordi- 
nate Judge of Madura West, in A. S. No. 261 of 1901 presented 
against the decree of the District Munsif of Periyakulam in Q. 5. 
No. 209 of 1900. 

The Court (the Honourable Sir S., Subrahmania Iyer, Officiating 
Ohief Justice and the Honourable Mr. Justice Bhashyam Aiyengar) 
made the following 


ORDER OF REFERENCE TO A FULL BENCH :—The res- 
pondent, who is a usufructuary mortgageé, sues to recover the mott- 
gage money both personally from the mortgagor and by sale of the 
mortgaged property. Both the courts below have given a decree as 
prayed for. The principal question raised in this Second Appeal 
preferred by the mortgagor is that there is no covenant to pay the 
mortgage money and the respondent being merely a usuvfructuary 
mortgagee cannot as such sue for the recovery of the money perso- 
nally or by sale of the mortgaged property. The mortgage deed 
after acknowledging the receipt of the consideration of Rs. 200 for 
the mortgege and mortgaging the land with possession the usufract 
apparently going in lieu of interest, contains the following provision 
as to redemption :— 


“Thereafter onthe 80th Panguni Bhava year causing the 
aforesaid Rs. 2U0 to be paid (on paying the aforesaid Rs. 200) we 
shall (redeem) or (recover back) our land. If on the date so fixed 
the amount be not paid and the land recovered back, in whatever 
year we may pay the Rs, 200 in full on the 80th Panguni of any 
year then you shal) deliver back our lands tous” The Tamil of 
which the above is a literal rendering, runs as follows : 


e guute UG Unseen” ade we Cow sem. g, Lm Orgy gs 
Seg Quase Rans slapnI@srerCanuraain, pe amd gral 
gws Orgy 2 ameter PauIOsrer a nzac pie Gut s GR Umer 
eda ule Or. § Lm- Fare GF gysBeliCurGur giura Ques 
ow Aawa Quagcer arin ai_Qa Ganwtsaw,” 


Before disposing of this appeal we refer the following question 
for the opinion of the Full Bench—‘ Whether the mortgagee is 
entitled under the mortgage deed on which the suit is brought to 
sue for the mortgage money personally and by the sale of the 
mortgaged property.” ; 
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K.N. Aiya for appellants. 


P. N. Kivaswami Atyar for respondent. 


S. Srinivasa Atyangar for K. N. Aiya Aiyar for appellant :— 
The question is whether there is a covenant to pay. It must bea 
covenant to pay out of the property. It must be a combination of 
simple and usufructuary mortgage. Otherwise there can be no suit 
for sale. 24 0. 677is in point, T’hedocument there says “ Having 
paid the money in the month of Chait, I shall take back the docu- 
ment” Jt was held that there was no covenant. (Bhashyam Atyan- 
gar, J. Ig there a covenant to redeem. That is the question) Ist. The 
language in this case is nearly the same. The difference, if any, 
is in my favour. The language is “ by paying I shall redeem”. 
(Bhashyam Aiyangar, J. It is more SU @s@sraCarursagw. We 
are bound to redeem). sab does nob import obligation. In the 
ease of other documents the loan itself imports a debt. In the 
case of a usufructuary mortgage the remedy is only to be in pos- 
session. He cannot sue (Bhashyam Atyangar, J. If there is a cove- 
nant to pay he can sue). That is not so. I shall come to the effect 
of the authorities. Tbe document is simply stating what will be 
done by the mortgagor. ‘I shall pay’ expresses simple futurity and 
not any obligation or duty. (Bhashyam Asyangar,J. The docu- 
ments are drawn by unprofessional men. They want to provide for 
the return of documents and for redemption also lest the mortgugee 
may refuse to return the documents). The clause standing by itself 
seems clear. Taking it with the next clause there is no doubt that 
there is no covenant to pay. (Bhashyam Aiyangar, J. If no cove- 
nant was intended, they might have used the language of the next 
sentence. Csa QarOgsra È dwsws SMC. OS Oarwnsaiz), 
That is what was intended. Nobody ever heard of an obligation 
to redeem. It isa right and not a duty. 


P. S. Sivaswami Atyar for respondent :—There is a covenant to 
pay. The translation in the reference is not correct. The Court tran- 
slator is right. It must be translated as I shall be bound to pay and 
redeem and not by paying I shall redeem. The English sentence “ I 
shall pay and redeem ” should be translated by participial forms for 
all but the last verb. That is the genius of the Tamil language. 
There is a special rule in the Tamil Grammar to that effect. See 


Kangay 
Gurukkal 
v. 
Kalimutho 
Aunayi. 


r 
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Kangny Popo’s Catechism of Tamil Grammar, Rule 101. The word gaeas 
‘Gurukkal y i š : 
makes it clearer still (Russell, J. TE there was no 4%sej whut is the 
construction}. Hven then I should contend there is a covenant to pay. 
gsh places it beyond doubt (Bhashyam Atyangar, J. Even with- 
out the word it will be so. That perhaps adds strength to the 
view). I have collected a number of documents, hypothecation 
bonds and pronotes in which the covenant to pay runs in the same 


g 
Kalimuthu 
Annavi. 


language. As was observed the very next sentence shows what . 
language would have been used if it was only a proviso for redemp- ) 
tion. There are two cases in 5 N, W. P. which lay down that an 

undertaking to redeem on a specitied day imports a promise to pay. 

(Bhashyam. Avyangar, J.‘Covenant to redeem’ jars upon the ear, no. 
doubt, but a covenant to pay is often expressed by laymen in the, 
form of a covenant to reedeem on a particular day). (Further 

argument was stopped’. 


The Court expressed the following 


OPINION :—Onur answer to the reference isin the affirmative. 
The first sentence of the extract from the mortgage instrument 
quoted in the order of reference does, in our opinion, contain a 
promise by the mortgagor to pay on the date named,in which 
case there shall be aright in the mortgagor to get back his lands, 


The second sentence of the extract provides thatin the event 
of the mortgagor not paying on the due date, but subsequently, 
he may pay only on the corresponding day of a future year, and 
there shall then be an obligation on the part of the mortgagee to 
give up the land. 


The mortgage is therefore a combination of a simple and an 
usufructuary mortgage, within the meaning of section 95, Trans- 
fer of Property Act, and the mortgagee is entitled to a decree for’ 
the mortgage money under clause (a) of §. 68 and to a decree for ` 
sale under 8. 67, the right to cause the mortgaged property io be 
sold in default of payment being implied within the meaning of 
S. 58 (b) of the Transfer of Property Act. 


+ 
| 
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IN THE HIGH COURT OF JUDICATURH AT MADRAS. 
. (FULL BENOH). 
Present :—Mr, Justice Benson, Mr. Justice Bhashyam Aiyangar, 
and Mr. Justice Russell. 


Bharata Pisharodi ibe ... Appellant® (Plaintif). 


v. 
Vasudevan Nambudri and others ... Respondents (Defendants). 
Act I of 1897, S. 4—Conditional undertaking to prom:se—Pronote. Bharata 


l Pisharodi 

When there is uo unconditional undertaking on the face of the document and the Vasudevan 

undertaking is only ccnditional en the amount being remitted as requested, the Nambudri. 
document is not a promissory note within the meaning of B. 34 of Act I of 1879. 


Channamma v, Ayyanna' overruled. Narayanasatomi v. Lokambalammat? and Bhat 
Narhari Bhat v. Atmaram Moreshwar followed. 


í 
Whero a person wrote a letter to the following effect :—‘‘In addition to Rs. 115 
already received Rs. 885 18 also required. Please send it by the bearer Srinivasan, 
The amount will be returned with interest at 12 per cent. without delay.” -— 
j 


Held, that the letter was not a promissory note. 


Second appeal from the decree of the Court of the Subordinate 
Judgo of South Malabar at Palghat in A. S. No. 248 of 1901 
presented againat the decree of the Court of the District Munsif 
of Nedunganad in O. S. No. 860 of 1899, 


The Court (The Honourable Mr. Justice Subrahmanya Aiyar 
and the Honourable Mr. Justice Moore) made the following 


ORDER OF REFERENCE TO A FULL BENCH :—At the 
hearing of this second appeal before us a question has been raised 
as to whether the following letter, dated the 6th November 1896 
is a promissory note or not. “In addition to Rs. 115 already 
received Rs. 885 is also required. Please send it by the bearer 
Sreenivasan alias Arpu taking his acknowledgment below. The 
amount will be returned with interest at 12 per cent. without 

} 


* S. A. No. 1888 of 1901. 16th October 1903. 
1, T. L.R, 16M, 288 2 I. L, B, 28M. 156 note, 3. -EL R. 18 B. 669, 
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delay.” The District Munsif and the Subordinate Judge (on appeal) 
have on the strength of the decision of Channamma v, Ayyanna! 
decided that this letter is a pro-note. We dissent from this view 
and are in favour of the contrary opinion as expressed in the follow- 
ing cases where similar letters are dealt with. Narayanasams 
Mudakar v. Lokambalammal*? and Dhond Bhat Narhar Bhat v. 
Atmaram Moreshvar’. 


As, in our opinion, the case of Channamma v. Ayyannal was 
wrongly decided, we refer for the opinion of a Full Bench the 
question as to whether the letter set forth in this reference is a 
promissory note within the meaning of that term as used in 8. 34, 
Act I of 1879. : 


J. L. Rosarto for appellant. 
K. P. Govinda Menon for respondents. 


The Court expressed the following 


OPINION :—It is brought to our notice, that the words 
“ taking his acknowledgment below ” do not exist in the document 
which gave rise to the reference, and we deal with the question on 
the footing that these words are not in the document. There is no 
unconditional undertaking onthe face of the document to pay the 
money. It is clear on the face of the document that the under- 
taking is conditional on the amount being remitted as requested. 
The document is, no doubt, similar to that in the case reported in 
Channamma v, Ayyannal, but we are unable to follow that decision. 
We think that the case reported in the foot-note to 23 M. (56 is 
correctly decided. 


Following that decision and the decision of the Division Bench 
of three Judges in the case reported in Dhond v. Atmaram we are 
of opinion that the document under reference is not a pro-note 
within the meaning of that term as used in 8. 34, Act I of 1879. 


1. I. L. B., 16 Mad. 283, 
2. L L. E. 28 M. 156 note. 
3 LL, B.,18 B. 669, . 


t 
i 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| (FULL BENOH.) 

Present :—Mr. Justice Benson, Mr. Justice Bhashyam Aiyangar 
l and Mr. Justice Russell. 


Chinnipakam Rajagopalachari (deceased) Appellants* 
and another. (Plaintif and his 
| legul representative.) 


Lakshmidoss ve a na Respondent 
` (Defendant). 


Ren ee Act, Sa, 2,14 and 88—Ariear of rent for more than a year—Legality of wart 
E or distraint, 


‘ 


Au attachment of the tonant’s immoveable property or a distraint of the tenant's Lakshmidoss. 


moveables made by the landlord more than a year from the time rent became duo as 
specified in the patta tendered by the landlord to the tenant would be illegal as bemg 
out of time under 8s. 2 and 14 of the Rent Recovery Aot. 


Appayasams V. Subba’ overruled. Tayamma v. Kolandavelu? approved. , 
Rent or any instalment of rent is deemed an arrear according to 8. 14 of the 
Rent Recovery Aot if it ig not paid on the date on whioh it is payable according to pho 


terms of the putte or custom although no tender is made prior to the date on which 
the rent or ‘instalment has become payable, but is postpened to the end of fasli. 


Tender is only s condition precedent tothe institution ofthe legal proceedings for 
the recovery of the arrear of rent, but has not the cffect of preventing limitation 
from running. 

Second appeal from the|decree of the District Court of Chin- 
gleput in A. S. No. 181 of 1900, presented against the decision 
of the Court of the Deputy Collector of Saidapet Division in S. 8. 
No. 170 of 1900. 


The: Court (The Honourable Sir S. Subrahmania Aiyar, 
Officiating Chief Justice, and the Hononrable Mr. Justice Boddam) 
made the following 


ORDER OF REFERENCE TO A FULL BENCH :—The 
question raised in this case is whether an attachment of the plaintiff’s 
immoveable property more than one year from the time when the 
rent became due as specified in the tendered putta was in time. In 
the Lower Court it was held to be in time on the authority of Ap- 


«8. A, No. 673 of 1901 16th November 1908. 
i. I, L. Ry 18 M. 468. 2. LL. Bo 12 M, 465. 
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payasami Pillai v. Subba’, This decision appears to have been 
followed in Second Appeal No. 728 of 1899. 


It is urged before us that the reasoning upon which the decision 
of the case in Appayasami Pillai v. Subba’ rests has been greatly 
weakened by subsequent decisions, vis, Sriramulu v. Sobhanadrt 
Appa Row? Venkatagiri Raja v.Ramasam®, Kumarasams Pillai v. 
President, District Board of Tanjoret and see also Str Ramasame 
Mudaliar v. Annadorat Ayyar.’ 


Moreover the decision in Appayasams v. Subba! seems hardly 
consistent with the language of Sections 2 and 14 of the Rent 
Recovery Act. 


If the view in Appayyasamt v. Subba' be strictly followed, 
it would not be easy to hold that a landlord is entitled to distrain 
moveable property within the fasli even though the rent had be- 
come due. There seems to be hardly any ground for holding that 
a landlord is not entitled in such circumstances to proceed for ar- 
rears due to him against moveable property and 8. 38 of the 
Rent Recovery Act would seem to imply that he has such a right. 

We therefore refer to a Full Bench the question whether the 
proceedings against the immoveable property in this case wore 
taken in time within the meaning of S. 2 of the Rent Recovery Act 

T, R. Venkatarama Bastri for P. K. Sivaswami Atyar for 
appellants. 

V. C. Seshachariar for respondent. 

The Court expressed the following 


OPINION :—Our answer to the question referred for our opi- 
nion is that the attachment of the plaintiff's immoveable property 
which was made more than one year after the date when the rent | 
became due as specified in the puttah tendered, was not within the 
time limited by S. 2 of the Rent Recovery Act VIII of 1865. The 
decision reported in Appayasams Pillai v. Subba’ is in direct 
conflict with the decision in Thayamma v. Kolandavelu’ and we think 
that the view taken in the latter is correct. 

1. I.L. R., 18 M. 463. 4, I. L. R., 22 M. 248. 
2. I. L..B.,189 M. 31. 5. I. D. B., 25 M. 464. 
8. I. L. Rọ, 21 M. 418, 6. 1. L.B,12 M, 465. 
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S. 14 makes it perfectly clear that the rent, or any instalment aa Se 
of rent,. is deemed an arrear of rent if it is not paid on the date on y, 
which iti is payable according to the terms of the puttah or custom ; a eHtaeHe: 
and iti is not the less an arrear which accrued due on that date 
because the puttah had not been tendered prior thereto, the tender 
being postponed to the end of the fasli or revenue year.Such tender 
is only a condition precedent to the institution of legal proceedings 
for the recovery of the arrear of rent. Though coercive process 
against the land is postponed by S. 88 of the Act until the 
expiration of the Fasli, yet under S. 2 limitation runs from the date 
when the rent (or instalment of rent) sought to be recovered became 


an arrear under 8. 14. 


Wea add that no real hardship results from these provisious 
of the law as instalments do not in practice fall due dunug the 
first few! months of tbe fasli, and the landlord has therefore a re- 
sonably sufficient time after the end of the fasli to take proceedings 
even in regard to the earliest instalment 10 arrear. 


1 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present.-Mr. Justice Subrahmania Aiyar and Mr. Justice Boddam. 


Naganada Davay and others... Appellants* (8rd Defendants 
| v. Representatives). 
Bappu Chettiar ... ds ... Respondent (Plainésff). 


Contract Act, Ss 108, 178 and 179—Bailor and bailee—Possesaion of baslee—BMeamng N ee 
of “ possession” —Baslee pawning goods batled—Rights of bailor. peta 


Bari 


Where a person took some jewels from the owner to be returned to the latter Chettiar 


after four daye,and after the expiry of the four days the bailee pledged the goods to a 
third person, the laiter is not protected by 8s. 178 and 179 of the Cantract Act and 
the owner may recover the jewels from the pledges. 

Per Boddam J. -— 

| p 

The protection given to pledgees by Contract Act, B. 178, is the same as that 
given to buyers under 8. 108, Excep. I of the same Act. 

The word “ Possession” has the same meaning in both sections It is neither 


custody, nor mere physical control. 





* SA. No. 1531 of 1901. 8th September 1903. 
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Biddomayee v. Sitaram) and Shankar Murlidhar v. Mohanlall* referred to. 


Jewels inthe custody of a wife are not in tho “ possession” of the wife within 
the meaning of 8. 108, Excep. I and 8. 178. 

“ Possession” of a person having a limited intcrest is not “possession” within 
the meaning of S. 178,as that case is specially provided for in 8. 179. 

The “ possession ” of a person under a hire purchase agreement is not such a 


possession as is mentioned in 8. 179, even in the absence of the words “ notwithstanding 
instructions of the owner to the contrary.” 


The word * possession’ in 8. 108, Excep. 1 does not include the case of a persou 
in possession nuder a contravt of hire. 


Per Subrahmanma Atyar J — 


8. 179 of the Contract Aot refers to cases where the pawnor has posseagion which 
is necessarily traceable to and is an incident of the limited interest he has in the 
goods pledged. But 8 178 of the Act refers to oases where the pawnor hasa 
document of title to goods or has possession of goods unconnected with and indepen- 
dent of any mterest of his in such goods. In the latter case the pawnor can, ag ons 
invested with the symbol or indioa of property, make a valid trausfer of the goods 
under certain circumstances notwithstanding the absence of any interest m the goods, 


The possession by a pawnor when such pogsession is traceable to and is an 
incident of his right as the hirer of the goods pawned is not such & possession as is 
contemplated under 8. 178 of the Contract Act. 


The possegsion of goods by a factor is not an incident of his interest in the goods, 
but is directly attributable to his character os agent, whether tho agency is ouo 
coupled with interest or otherwise. 


S. 179 of the Contract Act necessarily implies that the limited interest contem- 


plated therein is such as to mako a pledge valid to some extent and not altogether 
Invalid. 


A pledge by a person who hired the goods after the termination of the bailment 
is a conversion for which the owner may maintain an action against the hirer and 
the pledgee. : 

Second appeal from the decree of the Subordinate Judge’s 
vourt of Negapatam in A.S. No. 580 of 1900, presented against the 
decree of the Court of the District Munsif of Tanjore in O. S. 
No. 528 of 1898. 


1 


P. 8. Stvaswami Aiyar for appellant. 
C. Krishnan for C. Sankaran Nair for respondent. 


P. S. Kivaswami Aiyar for appellant :—Both the Courts have 
misconstrued 8.178 of the Contract Act. It is found here that the 
pawnee acted in good faith. Two conditions are to be fulfilled.—(1) 





L I. L Ba 40. 497. 2. IL. B, 11 B. 704, 
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That the pawnee should act in good faith, (2) That the article 
itself should not have been originally obtained by means of an 
offence’ or fraud. Provided these are fulfilled the pawnee gets 
a valid title to the extent of the money advanced. Here it is not 
suggested that the jowel was obtained by offence or fraud. The 


cases hold that 5. 178 applies only to the case of mercantile agents. 


The earliest case is 12 B.L. R., 42 which is decided under S. 108. 
There is a marked difference between S. 108 and 8.178. Stress is 
laid in that case upon the words in 8. 108 “notwithstanding any 


instructions of the owner to the contrary.” 
f 


[Subrahmania Aiyar, J.—But no instructions to the contrary 
nead be given toa pledgee. But they may have to be given in the 
case of an agent who may have a power to sell. Therefore the words 
are necessary in S. 108 while they will be inappropriate in S. 178]. 
The only question under S. 178 is, is the bailee in possession of the 
goods? There is nothing to qualify those words. [Subrahmania 
Aiyar, J. There is an indication of the class of cases in the 
words which follow]. They are all cases of documents which 
would suggest to a stranger that their possessor is the owner. It 
simply indicates the class of documents. A bailee is a person in 
possession of goods. See 1902, P. 42. S. 179 says that you cannot 
give a pledgee a better interest than you have. If the pledgee is 
unaware of the extent of the pledgor’s interest S. 178 applies. 
If he is aware, 8.179 applies. The general principle is that no 
one can convey a better title than he himself has. 8S. 178 is an 
exception. S. 179 lays down a general rule. It would have been 
more artistic to place 5. 179 before 178. It is somewhat anomalous 
to say that a person merely in possession is entitled to make a valid 
pledge, but if he has also an interest inthe goods in addition, he can 
create a vested pledge only to the extent of his interest. There is 
absolutely no reason to limit the application of the words of the 
section to mercantile agents only. The language of the English 
Factors Act is different from that of 8.178. The casein I. L. R., 8 
B. 501 at 508, is a decision upon S. 108. The case in 11 B. 704 is 
also a case under S. 108. In L. R. 10. C. P. 854 the history of the 
English Law on the point has been fully considered and dealt with ; 
these cases do not apply to a case under S. 178 the language 
of which is more general than that of 8. 108. 
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C. Krishnan for respondents :—The latest case is 24 B. 428, 
where the wife was held to be not in possession of it at all. The 
case in 12 B. L. R., has been accepted there as good law. 8. 178 
cannot be construed liberally, it being in itself am exceptional pro- 
vision, Ss. 108 and 178 deal with the same class of persons whoever 
they may be. [Subrahmanta Atyar J.—How would you explain the 
omission of certain words in 8.178]. In 8. 108 the legislators for 
the first time laid down the law, and they thought it unnecessary to 
repeat them. In cases where S. 108 will not apply 8 179 will 
equally not apply. 

P. S. Stvaswami Atyar in reply. 

The Court delivered the following 

JUDGMENTS :—Boddam, J.—I think that the protection given 
to pledgees by S. 178 of the Contract Act is similar to that given 
to buyers under Exception 1 to S. 108 of the same Act, and that 
the possession intended is the samein both sections. In interpreting 
the section the English cases are of no assistance. The meaning of 
the section must be determined by a consideration of the statute and 
of the words of the section itself. The word ‘ possession’ in the 
section is clearly not intended to cover all cases in which the goods, 
etc, are in the physical control of the pledgor because the “ pos- 
session” in the first part of the section is distinguished from the 
“ oustody” of them in the last paragraph of the same section. It 
has, therefore, been held that goods inthe custody «fa servant, 
though they are in his physical possession, cannot be pledged 
under the section. Biddomayee Dabee Dabee,v.Sitaram and Biddoma- 
yee Datee Datee v., Soobul Das Mullick? and Shankar Murlidhar 
v. Mohanlal Jaduram* and the same has been held to apply ‘to 
jewels in the custody of a wife. Seagar v. Hukma Kesea*. Moreover 
the possession intended is not the possession of a person who has 
a limited interest, becanse that case is specially provided for in 
S. 179. E 

The word “possession” is also used in §.108, exception,and though 
the words in that section are not identical with the words in 8.178, 
they are very similar and I think that the possession intended is 
the same. S. 108 contains the words ‘ notwithstanding any instruc- 
tions of the owner to the contrary’, which are notin 8. 178, and 


1 I. L. R, 4 Oal 497. 2 I. L.B., 11 B. 704. 8, L L. B., 24 B. 458. 
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it has*been held continuously ever since 1878 when Greenwood 
v. Holquettet was decided that the existence of these words 
in the ‘section indicate thatthe possession meant in that sec- 
tion isa possession which is unqualified and not to be restricted 
otherwise than by the owner giving instructions to the person who 
has it. „Tho section was, therefore, held not to apply to a person in 
possession of a piano under a hire purchase agreement, but that 
the possession intended must be similar to that of a factor or agent. 
The possession must be such a possession as an owner has, not a 
qualified possession such as the hirer of goods has, or where the 
possession is for a specific purpose. 


As the word ‘ possession’ in both sections is intended to be 
restricted, and as the wording of both the sections is so similar, I 
think the word as used in S. 178 of the Contract Act is intended to 
have the same meaning as in 8.108, though the words ‘notwithstand- 
ing any instructions of the owner to the contrary’ are not repeated 
in the former section. In these circumstances the pledgee of a 
jewel hired is not, in my opinion, protected. 

I think, therefore, that the decree of the Subordinate Judge is 
right and would dismiss this appeal with costs. 


Subrahmania Aiyar, J.:—I agree. Ss. 179 and 178 of the 
Indian Contract Act, which are the only sections bearing on the 
question under consideration, respectively contemplate mutually 
exclusive cases. 8.1/9 refers to certain cases where the pawnor 
has possession which is necessarily traceable to, and is an incident 
of a limited interest he has in the goods pledged. On the other 
hand, 8.178 refers to cases where a pawnor has a document of title 
to goods or has possession of goods unconnected with, and indepen- 
dent of, any interest of his therein, though as one invested with the 
symbol or indicia of property, he may, notwithstanding the absence 


of any interest, make a valid transfer of the goods in certain oir- 
cumstances, 


In | the present case, the pawnor had, no doubt, possession, 
but as that possession was traceable to, and was an incident of, his 
right as the hirer of the jewel for four days, it was not such 
possession as is contemplated by S. 178. In the course of the 
argument, Mr. Sivaswami Aiyar referred to the case of a pledge by 
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a factor in possession, who has made an advance thereon so as to 
make his agency one coupled with an interest, in favour of a 
pawneoe acting in good faith and without any reason to believe that 
the pawnor was making the pledge improperly, as an instanco 
inconsistent with this view. 

This argument however reverses the true relation of things and 
assumes that the possession of the factorin the case supposed is the 
consequence of his interest,while the fact is the possession is direct- 
ly attributable to his character as agent—in other words it is 
attributable to the agency irrespective of whether it is one coupled 
with an interest or not. | 

As to S. 179, the language thereof assumes and necessarily 
implies that the limited interest contemplated therein is such as to 
make a pledge valid to some extent and not altogether invalid. 
That, however, is not the case here, for, though the pawnor had a 
right to retain and use the jewel for the very limited period of four 
days, yet such right even if it were not merely personal had termi- 
nated at the date of the pledge, which was consequently a wholly 
tortious act—a conversion’ for which the owner may maintain an 
action against the hirer as well as the person taking delivery from 
him. (See Beal on Bailments, pp. 226 and 281). 8.179 also could 
not therefore apply. 

As neither of the provisions of the Contract Act that could be 
relied on in support of the pledge in question applies, the second 
appeal fails and must be dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Boddam and Mr.Justice Bhashyam Aiyangar. 





Palaniappa Chetti... ... Petitioner*® (Counter- Petitioner). 
v 


Annamalai Chetti and others. Respondents (Peittioners). 


Criminal Procedure Code, 8. 195, BSub-Ss. 1,0ls. (b) and (c), 6 and 7, Cl. (a) and 8. 489— 
Civil Procedure Oode S». 197,Cl. (a) 622—Vellage Courts, Act, 1888—Charter 
Act, 8, 16— Penal Code 8.199—Meuning of Court Subor dinate—First Court refusing 
or according sanction—2nd Court setting aside on appeal— Appeal to High Court — 
True theory as to order by Court of appeal—-Afidarit in attachment before judg- 
ment—Lrabilsty of declarant under 8.190, Penal Code for false stalement—Any 

_ Court competent to administer oath of declaration to afidaviti—PVillage Munsif, a 
Gomt. 


* 0. M. P. No, 12319 of 1902 and O. R. P. 25 of 1908. 11th September 1903. 
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An order passed by the court of appeal ia in law the order which onght to havo 
been passed by the Subordinate Court and will, therefore, have the same efficacy and 
operation as the order which ought to have been passed by the latter. 

A petition under 8. 195, Criminal Procedure Code, by way of appeal lios against 
the order of a District Judge granting sanction and passed in an appeal preferred 
from the ‘order of a Subordinate Judge refusing sanction in respect of offences alleged 
to be committed before the Court of the Subordinate Judge. 

Under Sub-8, (6) of S, 195 Criminal Procedure Code, a petition by way of appeal 
hes to the High Oourt in every case in which a Civil or Criminal Court subordinate to 
if within the meaning of Sub-S.7(a) givos or refuses s sanction whether in respect of 
an offence committed before it or one committed before œ Court subordinate to it 
and, in tlie latter cage, whether it gives a sanction refused by the Subordinate Court 
or revokes a sanction accorded by such souri, A 

Under Cl. (b) and (c) of Sub-8 1 of 8. 195, sanction may be accorded in tho first 
instanoe by the Court to which the Court in which the offence is committed ix ' sub- 
erdsnate’ even though no application for sanction has been made to the latter court. 

The High Court, in a oase in which both the Original Orimimal Court and tho 
Appellata Criminal Court refuse 6 sanction, may, s8 a Court of Revision, oall for the 
record under 8, 439, Crimmal Procedure Code, and if the refusal proceeds upon an 
error of law, the High Court may accord sanction which will be operative for the pur- 
poses of E (b) and (c) of Sub-8. 1 of 8. 105, Cruminal Procedure Code. 

Where an affidavit in cases m which evidence may be given by affidavit is intended 
to be used in a judicial proceeding before a Court of Justice and the declarant has 
made a statement therein that is false to his knowledge touching any point matérial to 
the object for which the affidavit is to be used, the declarant will Le guilty underS,199, 
Penal Code. 

A Village Munsif is a Judge of the Court of the Village Munsif established under 
Madras Village Courts Act, 1888. 

Any Court may administer the oath of the deolaration toan affidavit ander 8 197 
Cl. (a), O. P. O. and, therefore, a VillageMunsif can sign the declaration to an affida- 
vit intended to be used in support of an application for attachment before judgment. 


A statement made in an affidavit in which the declaration is signed by a Village 
Munsif may render the declarant hable for, perjury for which sanction may properly 
be obtatied: 

Where sanction had been accorded by the Sub-Judge and confirmed by the 
Distriot Judge,although the High Court might not interfere under 8.622, Civil Proce- 
dure Code, where the couts below did not act illegally or with material irregularity, 
yet where tho High Court had to consider the subject matter of the sanction upon the 
merits in connection with another application by way of appeal under 8. 195, Crimi- 
nal Procedure Code, with respect to the sanction of other offences on the same mate- 
rials and the High Court held that the sanction ascorded’ was not proper, the High 
Court might, in exercise of the powers vested in them under 8. 15 of the Charter Act, 
set aside the sanction for the offences accorded by both Courts. 


Application praying that, in the circumstances stated therein, 
the High Court will be pleased to set aside the order, passed by 
the District Judge of Madura in O. M. P. No. 178 of 1902. 
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Petition under 8. 622 of the Civil Procedure Code and S. 15 
of the Charter Act, praying the High Court to revise the order 
dated 5th November 1902, passed by the District Court of Madura 
in C. M. P. No. 172 of 1902. 

The sanction in this case was refused by the Sub-Court but 
granted by the District Court. 

V. Krishnaswamy Asyar, P. R. Sundara Aiyar and K. Jagan- 
nadha Aiyar for the petitioner. 
T, Rangachariar for the respondents, 
T. Rangacharsar:—Thore is a preliminary objection to the hear- 


‘ing of the petition. -According to cl. b of S. 195, the courts whose 


grant of sanction will invest the criminal court with jurisdiction is 
either the Sub-Court or the District Court. The sanction by the 
High Court will be of no avail. The code does not contemplate a 
second appeal). Bhashyam Asyangar J. That will be so if the two 
courts below are concurrent ; but not where the lower courts are 
not concurrent). If under cl. 6 the High Court gives sanction, it 
will not be valid under cl. b; when in the case of a conviction 
itself a second appeal is not given by the Legislature, in the case of 
a bare sanction a second appeal could not have been contemplated. 
To read cl. 6 consistently with cl. b, the grant or refusal in cl. 6 
should be the original granting or original refusal :— 

V. Krishnaswam Aiyar for petitioner. 

The argument of anomaly will not hold water. There are 
greater anomalies than this, e. g., Letters Patent appeal is prefer- 
able from the decision of a single judge granting or revoking 
sanction. 26 M. 189 is in point, though it is not a decision on the 
point. [Bhashyam Atyangar, J, Suppose the High Court as a court 
of revision grants a sanction whether under S. 622, C. P. C., or 
439 Or. P. C.] S. 489 also says that the High Court can pass any 
order which an appellate court may pass under Ð. 195. 

T. Rangachariar :—The High Court will not pass an original 
order in revision (V. Krishnaswams Aiyar. That is contrary to 
the very words of §. 439, Cr. P. 0.) 


(The objection was overruled]. 

V. Krishnaswam: Asyar.—A statement is made inan affidavit 
for attachment before judgment that the defendant is preparing 
or attempting to alienate properties. He is examined as a witness 
before the granting of the application and he says he heard go, 
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Both should be taken together for the purpose of granting sanction. 
B. 491, C. P. C., gives power to the court to grant compensation 
if attachment is obtained on insufficient grounds. 

T: Rangachariar for counter-petitioner. The statement has 
been made because the law requires him to make it. In the 
affidavit he says that he declares. It would be perjury if he 
Says a thing which he has no reason to believe, 

The Court made the following 

ORDER.—In C. M. P. No. 1819 of 1902:—This purports to 
be a petition presented under S. 195, Criminal Procedure Code, 
praying for the revocation of a sanction given by the District Judge 
of Madura for the prosecution of the petitioner for alleged offences 
under Ss. 198, 196 and 200 of the Indian Penal Code, which sanc- 
tion had been refused by the Subordinate Judge’s Court of Madura 
(Hast),.m which it is alleged that the offences were committed. 
The respondents’ pleader takes the preliminary objection that no 
petition lies to thisCourt under 8. 195, Criminal Procedure Code, in- 
asmuch.as the application for sanction has been considered and 
dealt with both by the Subordinate Judge’s Court and the District 
Court,to which alone the Subordinate J udge’s Court is subordinate 
within the meaning of Sub-S. 7 (a) of S. 195, Criminal Procedure 
Code. Taking the converse of the present case, viz., a case of sanc- 
tion having been given by the Subordinate Judge’s Court, and the 
samme being revoked by the District Court under Sub-S. (6), he 
argues that the sanction prescribed by clauses (b) and (c) of Sub- 
S. (1) is'a sanction to be accorded either by the court in which the 
offence ‘was committed or by the Court to which such court is 
‘subordinate’ within the meaning of Sub-S. 7 (a), that therefore a 
sanction, accorded by the High Court in cases in which the offence 
was committed ina court not subordinate to it within the meaning 
of Sub-S. 7 (a) will be inoperative, that Sub-S. (b) is controlled 
by clausa (b) and ‘c) of Sub-5. (1), and that it should therefore 
be held that Sub-S. (6) does not contemplate a petition by way 
of appeal to the High Court in such cases. If this contention 
were well founded, it would no doubt follow that a petition to 
the High Court would not be under Sub-S. (b) in the present case, 
simply because the relief sought is the revocation of a sanction 
accorded, by the District Court and not the granting of a sanction 
refused by the District Court. We are clearly of opinion that 
the argument advahced on behalf of the-respondents is untenable, 


Palaniappa 
Chetti 
v 


Aunan 
Chetti, 


Palaniappa 
Chetti 


Vv » 
Annamalai 
Chetti, 


78 THE MADRAS LAW JOURNAL REPORTS. (VoL, XIV. 


and that under Sub-S. (6) a petition by way of appeal lies to 
the High Court in every case in which a civil or criminal court 
subordinate to it within the meaning of Sub-S. 7 (a) gives or 
refuses # sanction whether in respect of an offence committed 
before it, or of one committed before a Court subordinate to it, 
and in the latter case, whether it gives a sanction refused by the 
Subordinate Court or revokes a sanction accorded by such court. 
Under clauses (b) and (c) of Sub-S. (1) the sanction may be 
accorded in the first instance by the court to which the court 
in which the offence was committed is subordinate even though 
no application for sanction has been made to the latter court. 
Tho contention that for purposes ofclauses (b) and (c) of Sub-S. (1) 
a sanction accorded by the High Court would not operate as 
a sanction accorded by a court subordinate to it, viz., the District 
Court, is manifestly untenable and proceeds on a misapprehen- 
sion of the jurisdiction exercised by an appellate tribunal. An 
order passed by the Court of appeal is in law the order which 
ought to have been passed by tha Subordinate Court, and will 
therefore have the same efficacy and operation as the order which 
ought to have been passed by the latter. A reference to 5. 439 
of the Code of Criminal Procedure places the matter beyond all 
doubt. That section expressly provides among other things that 
the High Court as a court of revision may exercise the powers 
conferred on a court of appeal by 8. 195 In a case in which 
both the original criminal court and the appellate criminal court 
refuse a sanction, the High Court as a court of revision may 
call for the record and if the refusal proceeds on an error of 
law, it may accord the sanction which ought to have been granted 
by the appellate criminal court, and such sanction will of course 
be operative for purposes of clauses (b) and (c) of Sub-S.1. We 
therefore overrule the preliminary objection and proceed to dispose 
of the petition on the merits. 

The petitioner in a suit brought by him forabout 2 lakhs of 
rupees against the respondents and others applied under B. 488, 
Civil Procedure Code, for an attachment before judgment, and in . 
an affidavit which was filed in support of the petition, he declared 
that the defendants 1 to 11 without having good intention, but 
with bad intention, were attempting to dispose of the immoveable 
properties belonging to them by alienation or otherwise. The 
petitioner was examined vtva voce in support of his petition and 
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deposed in his examination-in-chief that the defendants were, he 
heard, going to alienate their immoveable properties and in cross- 
examination stated that he knew this only from hearsay but could 
not remember the names of the persons who said so. The petition 
was dismissed. This application for sanction to prosecute was then 
brought and the Subordinate Judge granted sanction only for an 
offence! under S. 199, Indian Penal Code, and refused sanction for 
offences under Ss. 198, 196 and 200 of the Indian Penal Code, for 
reasons which it is unnecessary to go into. The sanction was not 
based upon any statement made by the petitioner in his oral 
evidence but upon the abovementioned declaration made by hin 
in his afidavit. The respondents preferred an appeal to the 
District: J udge under S. 195, Criminal Procedure Code, against the 
refusal of the Subordinate Judge to accord sanction under Ss. 198, 
196 and’ 200, Indian Penal Code. The District Judge holding that 
a Village Magistrate isa Magistrate within the meaning of clause 
(a) of B. 197, Civil Procedure Code, accorded sanction for the 
prosecution of the petitioner also under the above sections of the 
Indian Penal Code. 


We are clearly of opinion that the District Judge did not 
exercise’a sound discretion in according sanction for the prosecution 
of the petitioner. Although in his affidavit he did not state that 
he based his statement made therein upon hearsay, yet the decla- 
ration in his affidavit is not inconsistent with his having based it 
upon hearsay, and in his examination as a witness he clearly stated 
in his examination-in- -chief itself that his statement was based upon 
hearsay and the sanction sought for and accorded is not for having 
falsely deposed asa witness. The interests at stake in the suit were 
considerable and there is nothing whatever on the record to show 
that he: acted dishonestly in applying for attachment before 
judgment, and we do not think that the ends of justice demand 
that he should be prosecuted for the statement he made in hig 
affidavit which statement, it is clear, he made only on hearsay. 

We'theretore set aside the sanction grauted, by the District 
. Judge, for offences under Ss. 198, 196 and 200 of the Indian 
Penal Code. ) 

mo C. k. P. No. 25 of 1908. 

This is a petition to set aside the sanction granted by the 
Subordinate Judge of Madura (Hast) for the prosecution of the 
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petitioner under S. 199 of the Indian Penal Code which sanction | 
was affirmed by the District Judge. 

It is needless to repeat the facts which led up to this sanction 
as they have already been stated in our Judgment in C. M. P. No, 
1319 of 1902. 

_It is unnecessary to consider and decide whether as held by 
the District Judge a Village Magistrate in this Presidency is or is 
not a Magistrate within the meaning of B. 197, clause (a), Civil 
Procedure Code as that expression is defined in the Imperial 
General Clauses Act (Act I of 1868 and Act X of 1897) for we find 
that the affidavit in question was sworn to beforea Village Munsif 
who perhapsis also a Village Magistrate and the expression (Village 
Munsif) is defined in the Madras Village Courts Act 1888 as the 
Judge of the Court of a Village Munsif established under that Act 
and under clause (a) of 8. 197 of the Civil Procedure Code “any 
court may administer the oath of the declaration to an affidavit,” 
Under Ss. 195 and 488 Civil Procedure Code, evidence may be given 
by affidavit in support of an application for attachment before 
Judgment and if such affidavit is intended to be used in a judicial 
proceeding before a Court of Justice and the declarant has made a 
statement therein that is false to his knowledge,touching any point 
material to the object for which the affidavit is to be used the 
declarant will be guilty of an offence under S. 199, Indian Penal 
Code. We cannot therefore hold the courts below acted illegally 
or with material irregularity in the exercise of their jurisdiction 
within the meaning of 8. 622, Civil Procedure Code, in granting and 
upholding the sanction for an offence underS.199,IndianPenalCode 
and if the matter to which the sanction relates had not come before 
us on its merits in C. M. P. No. 1319 of 1902 in which we have 
just held that the case was one in which sanction for a-criniinal 
prosecution ought not to have been granted, we should have simply 
rejected this petition and should not have thought it necessary to 
exercise the extraordinary power of superintendence conferred on 
this court by S. 15 of the Charter Act. 


As, however, we have already had to quash the sanction accorded 
in the same matter though under different sections of the Indian 
Penal Code, we think it right and proper that in this case also, in 

exercise of our powers under S. 15 of the Charter Act, we should 
set aside the sanction-granted and we accordingly do so. -` 


ey 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Prosent: --Mr. Justice Benson, Mr. Justice Bhashyam Aiyangar 


and Mr. Justice Russell. 
(FULL BENCH). 


Nellayappa Pillaiyan and others .. Appellants* (Defendants). 
v. 
Ambalavana Paudara Sanuadhi . Respondent (Plaintiff). 
Rent, Recovery Act, Ss 3 and 612-—Surrender of tenancy—Intermedtate landholder Nellayappa 


pi Sh Pillaiyan 
S. 12 of the Rent Recovery Act doos not apply to a person who is in the position y 


of an intermediate landholder who though paying rent to a superior landlord ander Pandara 
an arrangement which amounts to a lease in perpetuity or for a verm of years receives Sannadhi. 
rent in turn from his tenants. 


Appasams v, Ramasubba'’ Subbaraya \. Srinivasa’ Basharasams V. Stvacait and 
Ramchandra v. Narayanasame overruled. , Ramasam: y. Bhaskarasamt? and Lakshme- 
narayana ‘Pantulu y Venkatarayanam® followed. 


The lessees of a melvaram are farmers under an [namdar and belong to the class 
of landholders specified in §. 3 of the Rent Recovery Act. 

Second Appeal from the decree of the Subordinate Jude’s 
Court at, Tinnevelly in Appeal Suit No. 205 of 1900, presented 
against the decree of the District Munsif’s Court of Ambasamudram 
in O. S: No. 125 of 1899. 


The Court (the Officiating Chief Justice and Mr. Justice Rus- 
sell) made the following 


ORDER OF REFERENCE TO A FULL BENCH :—Ac- 
cording ‘to Exhibits A and 11 the arrangement between the parties 
is a permanent lease of the plaintiff's melvaram right to the 
defendants. One of the questions raised in the case is whether tho 
defendants are tenants entitled to relinquish under the proviso to 
section 12 of Madras Act VIII of 1865. There is a conflict on 
this point between the decisions in Subbaraya v. Srinivasa? and 
Krishna v.Lakshminaranappa’. In the former a lessee in the posi- 
tion of the present defendants was held to come within the pro- 
‘visions of section 12 of the Act. In Krishna v. Lakshintnaranappa? 
a mulgeni tenant was held not entitled to relinquish, one of the 
grounds being that section 12 did not.apply to the case of such a 





S, A. No. 167 of 1902, Tth December 1903, 
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tenant. Owing to the conflict we consider it necessary to refer 
for the decision of a Full Bench the following question :— 


Are the defendants entitled to relinquish under section 12 of 
Act VIII of 1865 their interest under Exhibit A? 


P. B. Sundara Asyar for appellants. 
F. Krishnasawamsi Avyar for respondent. 


P. R. Kundra Atyar for appellant:— The question is whether 
an intermediate holder can relinquish his holding to his overlord ? 
(Benson, J. Is there any authority’). Thereis, 7M. 680 (Bhaxhyam 
Aiyangar, J. That is not directly on this point. The reasoning 
may apply). J contend that the proviso to S. 12 authorises me to 
relinquish. (Benson, J. The tenant may relinquish, Are you 
not a landlord within 8.37?) That may be. The plaintiff is cer- 
tanly a landlord. I am a tenant because I pay rent to him. 
(Russell, J. Whatis rent?) What a lessee pays to lessor. See 
Transfer of Property Act. That Lam alessee is clear. (Russell, J. 
Are you a tenant bound to exchange patta and muchilika with 
your landlord?}). We have dispensed with the exchange after 
1886. Before that we were exchanging pattas and muchilika. In 
law I am not bound. See 21 M. 116. 8. 3 refers to exchange. With- 
in that section I am nota tenant. 8.4 refers to terms of patta. 
8. 5 says that nothing more should be levied. Ss. 6, 7, 8, 9, 10 don’t 
apply to Inamdars. B. 12 refers to Ss. 10 and 41. 8,10 does not 
apply. 8.41 willapply to my case. Even if it did not, the proviso 
is wider. Ss. 3 to 11 deal with cultivating tenants and landlords 
above them. 8.138 applies to the second class of landlords under B. 2. 
Where a ryotwar holder has a le-see under Lim and takes an instru- 
ment from him, he can proceed to distrain. S. 14 contains an indica- 
tion against me because crops won’t exist in the case of the kind of 
lessee I mention. The explanation will be either that the section does 
not show that such crops will invariably exist or that the lien of the 
lessee on the crops may be spoken of as crops. 8. 41 states thatin the 
absence of sufficient distress or attachable interest the landlord may 
enter upon the premise and take possession. S. 73 also speaks of 
occupancy. These may seem to be against my view. But S. 12 proviso 
is wider, (Bhashyam Aiyangar, J. I would confine it to the classes of 
people referred to in the previous clause). The occupancy tenants can 
relinguish to the landlord under whom they hold. (ussell, J. That 
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need not be under 8. 12. Bhashyam Atyangar, J. That will depend 
on custom.) No. The existence of the right in ryotwari tracts is a 
veason to construe 8. 12 widely. Then the only proper definition of 
tenant is that which I understand. (Bhushyum Aiyangar, J. No. 
How I read itis this. Tenant is one who pays rent to a landlord 
but whois not himself a lundlord as defined before). Those words don’t 
appear. There is no reason to suppose that a tenant with or without 
occupancy should not have relinquishment. That makes a wide con- 
struction of 5. 12 probable. That is not without analogy. See 
2 M. 67 where proviso to 8, 11 was considered applicable to other 
tenants. (Bhashyam Atyangar, J. They did not express any 
opinion. Anyhow there is no reason to construe S. 12 widely. 
Speaking for myself though it is not necessary in this case, if a Zemin- 
dar gives a lease for a term of waste or pannai lands on special 
terms and not on merely customary tenure; there may be no right of 
relinquishment). That comes to this, that tenants with rights of 
occupancy can relinquish. (Bhashyam Aiyangar, J. I dont say 
that. I say that the proviso was intended to apply to customary 
tenures as in Zamindari—to the kind of tenauts who were dealt 
with in 20 M. 299 and 28 M. 319). The Regulation XXX of 1802 
8. R, and Reg. V. of 1822, 5. 8, are in terms which support my con- 
struction. (Bhashyam Atyangar, J. That goes against the decision of 
the P. C. or at any rate the decision of the F. B. in 21 M. 116). 
Coming to the cases, 7 M. 580 held that a farmer can claim roinstate- 
ment on ejectment under $. 12. 7 M. 262 held Inamdar a tenant. Seo 
also 8 M. 196, 10 M. 229,16 M. 40, (15 M. 67 contra): (Bhashyamn 
Atyangar,J. Your contention is that the only consistent view is to 
hold that there.can be no distraint, no ejectment, against an inter- 
mediate holder and that S. 18 should also be limited to ryots and 
their cultivating tenants). That would be so if B. 12 is not to apply 
to this case. (Bhashyam Aiyangar, J. That result represents the 
correct view). 

V. Krishnaswami Aiyar for the respondent was not called 


upon, 


The Court expressed the following 


OPINION :—The reference states the defendants are permanent 
lessees of the melvaram rights of the plaintiffwho is a Zemindar. 
Althoug hthe defendants are the “tenants” of the plaintiff in the 
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sense that they- are bound to pay rent to the plaintiff, yet tho 
defendants are obviously, we think, not tenants in the sense in which 


_ that word is used in section 12 of the Act. The defendants being 


lessees of tho melvaram are farmers under an Inamdar and belong 
to the class of landholders specified in 8. 3 of the Act. Ss. 3 to 
12 inclusive refer to the relations between these landholders and 
their tenants. For the purposes of S. 12, the defendants are 
not in the position of tenants, but of landlords. ‘The proviso in 
S. 12 embodies the common law rule with regard to tenants 
(ryots) holding under the landholders named inS 3, bnt was 
not intended to apply to persons who like the defendants are land- 
holders though bound themselves to pay rent to a superior landlord 
for a term of years or in pertetuity under a lease. 

This decision is in accordance with the views of the Full 
Bench in Lakshminarayana Pantulh v. Venkatarayanam? and of 
the Privy Council in Ramasami v. Bhaskararamiè, 

We think that the view taken in Subbaraya v. Sranivasa3, 
relating to the reinstatement of an intermediate landholder who 
was ejected by a superior landholder and the decisions in Appa- 
sami v. Ramasubba*t and Ramachandra v. Narayanasams*, relat- 
ing to distraints by a superior landholder for recovery of rent due 
by an intermediate landholder, and also the decision in Baska: a- 
sami v, Sivasami’, relating to a sale by a superior landholder for 
sale of the tenure of an intermediate landholder, so far as. they 
proceed on the supposition that the word “tenant” as defined in 
S. 1 of the Act is applicable to an intermediate landholder who 
has to pay rent to a superior landholder, are erroneous, 
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and thero is a pious obligation on the part of the son to discharge such judgment- 
debt unless it is illegal or immoral 


A 'suit by the creditor to enforce as against the son the debt oreated by a 
judgment obtained egainst the father is not “ a guit upon a judgment” and is governed 
by Art. '120 and not Art. 122 of the Limitation Act. 


Per. Bhashyam Aiyangar J.:—A son is not personolly liable for debts incurred by 
the father. His interest, however, in the joint family proporty is liable for the same 
during the father’s life-trmo. But if the father should die before attachment, the 
zon cannot be proceeded against ın execution with reference to the joint family 
property though it will be otherwise with reference to the fither’s self-acquisition. 
The joint family property cannot also be procoeded against in execution in a case 
where the suit is brought against the father who dies pending the same and 
continued against the son as the father’s legal representative. 


During the life-time of the father, the creditor cannot bring a smt against the 
son only for a debt due by the father but the son may be joined as a party 
defendant in a suit brought against the father. 


The, son cannot contend in execution that the father’s debt is :llegal or immoral. 


Second Appeal from the decree of the Subordinate Jndge’s 
Court ‘of Bellary and Salem at Salem in A. S. No. 186 of 1901 
presented against the decree of the Court of the District Munsif 
of Salem in O. S. No. 700 of 18%9. | 


The facts are sufficiently set forth in the order of reference. 


The Court (Subrahmania Atyar and Boddam, JJ.) made the 
following 


ORDER OF REFERENCE TO A FULL BENCH :—The 
present suit is for the recovery of money which in the first ins- 
tance became due in respect of the purchase of certain goods. 
The purchases were made (speaking generally for the purposes of 
this case) in September 1894. 


On the 12th November 1896 the plaintiffs obtained a decree 
against the father of the appellants alone. He died in 1897, 


On proceeding to execute the decree against the family pro- 
perty in the possession of the appellants and other members of 
the family execution was refused. 


The plaintiffs thereupon instituted the present swt cn the 25th 
September 1899 against the undivided brothers of the deceased 
and his'sons-the appellants, As against the former the suit was 
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dismissed, but the claim was decreed against the appellants in the 
Lower Appellate Court. 


The main. question is whether the suit is in time. 


The plaint after referring to the original purchase and the 
subsequent proceedings including the obtaining of the decreo, 
treats the cause of action as having arison on the date of the 
decree. 


Jf in a case like the present the cause of action is to be taken as 
having arisen on the date of the original purchase, the question 
of limitation will depend upon which article of the Limitation 
Act applies to the case. In a suit as against the father undoubtedly 
Art. 52 would have applied. It is contended that that article 
would not apply here and that Art. 120 ıs the only article 
applicable. Natasuyan v. Ponnusami', Ramayya v.Venkataratnam?, 
and Narsingh Misra v. Lalji Misra’, lay down that the latter 
article applies. 


A. A. O. No. 14 of 1900 decides the contrary and lays down 
in effect that the article applicable is that which would have 
applied to the suit against the father himself. 


A further question which arises with reference to the question 
of limitation is whether Exhibit R which was apetition put in on 
behalf of the defendants by their vakil (one of the major defen- 
dants being described therein as the appellant’s guardian, he, 
however, not having been appointed under the Guardians and 
Wards Act) in the course of the execution proceedings on the 
decree against the father after his death operates as-an acknowled- 
ment within S. 19 of the Limitation Act as against the appellants 
who are minors. l 


In Sothanadri Appa Rau v. Sreramulu', it was held that it 
was competent to a mother not appointed under any Act as 
guardian of her minor child to bind her child by acknowledging 
a debt on the part of the minor, provided that it is not barred 
by limitation at the date of such acknowledgment. 


In Annapagauda v. Sangadigapa®, it was held that a guardian 
appointed under the Guardian and Wards Act can sign an 


l. LL. R., 16 M. 99. 2. 17 M 122. 3. 28 All, 206. 
si Á. I, k. R, 17 M. 231. 5. E L. R., 28 Bom. 231. 
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acknowledgment of liability in respect of, or pay part of the 
principal of, a debt, so as to extend. the period of limitation against 
his ward in accordance with Ss. 19 and 20 of the Limitation 
Act, provided it be shown in each case that the guardian’s act 
was for the protection or benefit of the ward’s property. Whether 
in thejcase of a porson not appointed as a guardian under the 
Guardian and Wards Act the proviso in the Bombay case would 
bo held necessary does not appear to have been decided. 


On the other hand it has been held in Wajibun v. Kadir 
Bukshi, that a mother as natural guardian of her child has no 
authority to make an' ackuowledgmént on behalf of the minor 
SO as to give a fresh start for limitation. 


As to the contention that the cause of action is to be taken 
as arising on the date of the decree—that is to say if the right 
sued upon is not the original sale but a right crested by the 
decree—-it was urged that in circumstances like the presept it is 
not open to the plaintiffs to found a cause of action on the decree. 
This has not been definitely considered and decided so far as 
We are aware although the casein Ramayya v. Venkataratnam? 
would seem to support this view. 

Having regard to the importance of the questions involved 
and the conflict of authorities we refer for the consideration of 
the Fall Bench the following questions :— 


Whether mdependently of the alleged debt arising from the 
original transaction, the decree against the father by its own force 
creates a debt as against him, which his sons, according to the 
Hindu Law, are under an obligation to discharge, unless they show 
that such debt was illegal or immoral. 


What is the article of the Indian Limitation Act applicable 


to the suit against the son either upon the original debt or on 
the debt, if any, arising from the decree ? 


Whether a petition presented and signed by a Vakil appointed 
on behalf of a minor representative of a deceased judgment-debtor 
by his natural guardian, in which there is an acknowledgment 
the debt, is, within the meaning of ‘8. 19 of the Indian Limitation 
Act, an acknowledgment which would- give a starting point against 
the minor. 


. 1, L L R, 186, 292, 2 Tu. B., 17M. 123, 
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Periasami Joseph Satya Nadar for appellants. 
Mudaliar . 
Y : - 
E N R. Subramania Atyar for respondents. 
Chettiar. Joseph Sutya Nadar for appellant :—The first 1s a ee of 


limitation. On this point 1 may draw attention to a petition put in 
during the pendency of the execution petition asking for time for . 
the payment of the debt. If that petition operates as acknowledg- 
mentthe suit may be in time. Otherwise the suit is barred as itis - 
more than 8 years from the date of the debt. (Bhashyam Aiyangar, J. 

lf the cause of action arose on the decree?) ‘Thon it would not, be 
barred. But there is but one cause of action which arose on the 
date when it arose against the father. (Bhashyam <Aiyangar, J. 
Debts may arise by an order of the sovereign directing payment. 
That order creates a debt for which the son will be liable. Take a 
decree for costs. We need not take fines because the Hindu Law . 
exempts the son from liability for the fines of the father). The“ 
decree is not executable against the son. The decree as decree is ` 
not binding. He has to bring another suit on the original cause - - 
of action. (Bhashyam Aiyangar, J. That is the result of the 
processuallaw. Why can he notelect to sue either upon the original 
debt, or upon the debt of record created by the judgment of the 
Court?). The authorities show that the only cause of action he has 
against the son arises at the same time as against the father. 
(Bhashyam Atyangar, J. In English Law a suit can be brought 
against the judgment-debtor upon a judgment for a definite sum), * , 
That would lead to endless litigation. In this country it will not 
be permitted. (Bhashyam Aiyangar, J. That is because of S. 244. 
Where S. 244 does not bar the suit it will still lie. If as in Bombay 
the decree against the father is executable under 8. 244 against 
ancestral property in the son’s hand after father’s death, then this 
suit is barred by 8. 244). It was held at one time that the cause _ . 
of action arose only after the father’s death, (Bhashyam Atyangar, 
J. That was so under the Hindu Law. That is the ground on 
which the father was permitted to sell the son’s share so.as to save 
him from prospective liability. The Courts also exercised the 
power of sale on his behalf on that ground). I shall place before 
the Court all authorities which lay down that there is only one cause 
of action (Bhashyam Atyangar, J. I don’t say that the suit is 
strictly upon judgment because the cause of action against the 
son has not merged in the decree and also because all judgments 


é $ 
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are not binding. The*son can show that the judgment-debt is not 


. binding on the ‘ground of the immorality or ilegality or non- 


- f 


existence of the debt. I don’t yet understand what is the illegality 
or immorality of a debt which does not bind the son, but will bind 


`" the father himself. However the son can show that, whatever that 


is)., There are no suits upon jadgments heard of here. (Bhashyam 
Asyangar, J: There are many cases of suits upon judgments. If the 
decrée was of the Agents Court at Vizagapatam, a svib will lie 
upon the judgment). I may referto 10 M. L. J., 248 and 28 M. 
292, which lay down that the cause of action arose only on the 
date ofthe original debt. (Bhashyam Asyangar, J. ‘Ihe observation 
in 23'M. 292 is right because techineally it is not a suit on judg- 
ment.) " Their Lordships ruled in 23 M., 292 that there was but 
one cause of action against the son, not two, one before father’s 


„death and another after his death. (Bhashyam Atyangar, J. That 


. is upon the original debt. They don’t refer to decree-debts and 


the cause of action arising therefrom.) 22 M.49 lays down the 
same thing (Bhashyam Atyangar, J. Take this case. Suppose 
the father and his creditor submitted their disputes to arbitra- 


. tion and an award was passed. What then is the cause of action 


against ‘the son?). An award can be filed and a decree obtained 
within the time fixed by the Limitation Act. No such procedure can 
be adopted in the case of decrees of Courts. (Bhashyam Asyangar, J. 
Take the case of a suit against the father as trustee and a decree 
is given against him. It may not beexecutable, but why not a suit 
be brought ?). I submit no such suit can be brought. If we go 
back#to the origin of the suit, the son is not liable at all ‘(Bhashyam 
Aiyangar, J. Thatis the mistake committed in these cases. The 
liability is not‘on the original cause of action, but for the father’s 
debt under the decree). Is it not open to the sons to show that 
the debt was not as much as the decree against the father states it 
to be? ı 


The next question is, what is the article applicable to suits 
upon the original cause of action or upon the decree debt? On 
the first view Art. 62 applies. (Bhashyam Atyangar, J. If it is 
strictly asnit on judgment, Art. 122 will apply. If it, isnot, Art. 
120 will apply. Is there any article for recovery of debts of 
record ?); No article except 122, (Bhashyam Atyangar, J. Lt may 
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Periasami be Art. 120, as where the decree directs the father to pay on a 
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of action. 10M. L. J. 248. To hold that the period of limitation 
is 8 years against the father and 6 years against the son, will 
land us in very anomalous consequences. ’ 


As to the acknowledgment, see 26 B. 221, 20 B. 61, 26 C. dl. 
(Bhashyan Atyangar, J. Can a minor appoint a guardian’). He 
cannot. (Bhashyam Atyangar, J. The Bombay High Court hold 
that if the acknowledgment is beneficial to the minor, he is anagent 
under S. 19 of the Limitation Act). That is in 26 B. 221 F. B. 
In 20 B. 61 and 26 C. 61, it has been held that a guardian is not 
an agent. In 10 C. L. R. 877, P. C. lay down that the guardian had 
no business to bind the minor by acknowledgment, (Bhashyam 
Aiyangar, J. You must not import Hindu Law in the construction 
of the Act.) | 


R. Subramania Aiyar for respondent .—Judgment upon a debt 
creates a fresh ‘cause of action. (Russell J. What is the cause of 
action given in the plaint?). The cessation of the execution pro- ` 
ceedings is given. All the necessary facts are stated. The decree 
was stated to be the starting point before the Division Bench 
(Bhashyam Aiyangar, J. No plaint ever states the cause of action 
correctly. Russell, J. When did the idea originate?), Itwas put 
forward in the lower courts also, but the judgments don’t proceed 
on that ground. A suit upon a jadgment-debt or a debt of ygcord 
may be maintained. See Leake On Contracts, pp. 80,104 and 106. 
(Russell, J. How do you apply it to this country ?) Where the 
decree is not executable under 5. 244, and 8. 244 which bars a 
fresh suit is not applicable, a suit will lie even here. It appears 
from the provisions of English Law, a suit will be upon a judgment 
except upon judgment of county courts. (Bhashyam Atyangar, J. 
Agent’s decrees cannot be transferred to regular courts. You can 
only bring a suit upon the judgment of the Agent?) It will be 
seen that there are cases of damages, etc., where a debt is created 
for the first time by the judgment. (Russell, J. The cases hold that 
the only cause of action against the son is the original debt, See 23 
M. 292.) Upon the original debt there is but one cause of action. 
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The cause of action on the decree was not considered. (Bhashyam 
Atyangar,J. There is now & provision in the Pres. B. 0,C., Act 
that no suit should be brought on the decree). S. 94 of the Act pro- 
vides so. Before the Act suits were being brought upon the decree 
of the Small Cause Court. I shall refer to those cases to show that 
decrees did create debts ‘Russell J. Of what use is it now when suits 
cannot’ be brought on judgment?). To show that the decree creates 
a fresh debt which, though executable against the father, can be 
enforced against sons only by suit. (Bhashyam Aryangar, J. The 
judgment against father is filed to show the existence of the debt 
against the futher under S. 44, Evidence Act, and the sun is made 
liable for the father’s debt evidenced by it.) For suits upon 
decree-debts, see 8 B. 1,6 B. H. O. 231, 4 M. Jurist 127, 7 O. 74, 
6 M. 1P. C. (Bhashyam Aiyangar, J. The Judgment in 6 M. 1 
speaks of the son as representative). No, it treats the property 
as ancestral and P. C. hold that the son was liable for the debt 
created by the decree against the father. In 11 M. 418, where 
execution was held impossible,‘ the Judges say that a suit will 
lie to enforce the son’s liability for balance of judgment-debt. In 
16 M. 99 and 17 M. 112 the Judges held that the original debts 
merged. in the decree, but the further observation of their Lordships 
that the father’s death gave a fresh cause of action has now been 
overruled. These cases show that the decree does give a cause of 
action. , 


I contend that upon the debt the period of limitation is 6 years 
agaifst'the son and 3 years against the father. (Russell, J. What 
is the article?) Art. 120. (Bhashyam Atyangar, J. Then the son 
will be:lable even after this debt is barred against the father). 
If there is no debt against father, there 1s none against son. 
(Bhashyam Aiyanga:, J. Why do you give a different period against 
sons any more than against representatives and sureties?). That 
view is taken in 16 M. 99,17 M. 122. (Russell,J. They are over- 
ruled). | Not as to period of limitation (Russell J. ‘Their view as to 
the nature of the obligation is no longer correct), 23 A. 206 takes 
the same view, though as to starting point they dissent from 16 
M. and 17 M. It gives good reason for holding Art. 120 applicable 
(Bhashyam Aiyangar, J. Why is the article for a suit on a bond 
not applicable)? Because the borrower: alone is. liable undor- that 
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Article. (Bhashyam Aiyangar, J. Why so? The Limitation Act 
does not say so and the suit is upon the father’s bond and their 
liability is the result of the substantive law) 12 M. 139 decides that 
the son’s liability des not arise on a contract, See 23 Q. B. D. 316, 


In 4 M. 1 the son’s liability is treated as a part of the law of in- 
heritance (Bhashyam Atyangar, J. The law of inheritance makes 
sons liable for father’s contract.) 


As to acknowledgment, see S. 19 & 20 of the Limitation Act 
(Payment by receiver is payment by agent. See Darby and Bos., 
p. 142, 8 & 4 Wil. IV. Ch. 27, S. 40 and Chinnery v. Hvans 11 B. R 
1281. 


In 26 B., 221, the court followed the House of Lords case, and 
discussed the later anthurities in England and also Indian authori- 
ties. (Bhashyam Aiyangar,J. What about the acknowledgment 
of natural guardian ?). That is put on the same footing as the power 
of the guardian appointed under the Act. The Judges hold that the 
binding nature of the Act depends on whether the guardain acted 
for the benefit of the minor. (Bhashyam Atyangar, J. What is the 
benefit test? The guardian is an agent under S. 19 if he made 
the acknowledgment after pressure from the creditor; otherwise 
not. That would be importing Hindu Law in the construction of a 
statute). 17 M.221 lays down the law. (Bhashyam Atyangar, J. 
That is a renewal of a debt and its validity will be tested by the 
doctrine of benefit). This decision and the case in 5 M, 169 F. B. 
show that if he can bind by renewing debts, hy can acknowledge 
also, See also 18 M. 456. (Bhashyam Atyangar, J. The renewal 
depends upon the law of contracts, but acknowledgment is a crea- 
ture of the Limitation Act. The acknowledgment is not by the 
guardian bat by the Vakil. Howis that within the rulings quoted ?). 
The Vakil was appointed to ask for time. He prays for time, 
promising to pay the decree debt within such time, 


Vakil’s petition may be an acknowledgment. See 8 C. 716, 3 A. 
246. (Bhashyam Aiyangar, J. The words “duly anthorised in this: 
behalf” are not in the English Statute). No, but the Jaw will ba 
the'same withont those words, 
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- Joseph Satya Nadar in reply: suit will not lie on the decree. 
Seo 4 M. 1, 5 M. 87 and 22 M. 49. (Bhashyam Aiyangar, J. What 
do yow say to the H. L. case. Why is not the Vakil’s act binding f) 

- Because he is not the guardian appointed by the Court. 


The Court expressed the following 


OPINIONS :—Brwson J.—With regard to the first question 
referred for our decision, it is difficult to see on what principle a 
judgment-debt due by afather should be less the subject of a 
pious obligation on the part of his son than any other debt due by 
the father. That the debt is not the same as the original debt 
seems clear. It may, in fact, be more, or it may be less. Even 
though it be more than the original debt the father by virtue of 
the nee mens is bound to discharge it. A judgment of a compe- 
tent: court creates a duty on the part of the father to discharge the 
sum decreed, and there isno reason why such a debt should be 
excepted from the rule of Hindu Law which imposes a pious obli- 
gation on the son to discharge his father’s debts, provided thoy 
were not incurred for what are technically described as immoral or 
illegal purposes. 


I would, therefore, answer the first question in the affirmative, 


As' ‘regards the second question, if the snit had been brought 
on the original cause of action the article of limitation applicable 
would have been the same as against the father, ¢. e, Art. 52; 
but as the suit has been brought on the cause of action arising 
from the decree against thefather, the article applicable is 120. 
Art. 122 has, in my opinion, no application, for the suit is not, 
in any view, “a suit upon a judgment”. It is a suit to enforce a 
son’s pious obligation under the Hindu Law to discharge his father’s 
debt. There is therefore no bar by limitation and there is no 
necessity to answer the third question in the reference. 


Busssyam Alyanaar, J.—Before answering the Istand 2nd 
questions referred to the Full Bench for its opinion it is desirable 
to state succinctly the substance of the course of judicial decisions 
defining the obligation of a son, under the Hindu Law, to discharge 
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debts incurred by his father. It has now been clearly established 
that though the son is not personally liable for such debts—eithor 
during or after the life-time of the father—yet his interest and 
share in the joint family property belonging to himself and his 
father is equally with the father’s share and interest in such pro- 
perty, liable for the father’s debts during his life-time; and after 
his death the entire joint family property in the hands of the son 
is liable for the same. Such liability however does not attach to 
the son’s share in the joint family property during the father’s life 
time or to any portion of the joint family property in the hands of 
the son, after the father’s death, if the father’s debt be one of the 
specified classes excepted by the Hindu Law, such exceptions being 
generally referred to in judicial decisions—though not very accu- 
rately—as illegal or immoral debts. Ifthe father slienates joint 
family property for the discharge of a debt—not illegal or immoral 
—due by him, or if such property is sold in discharge of such debt 
in execution of a decree passed against the father, the voluntary 
alienation or execution sale will bind the son’s interest also in the 
property alienated or sold though he was not a party to the alien- 
ation or decree. If, however, the son has not joined in an alienation 
by the father or if a sale takes place in execution of a decree passed 
against the father only, 1t will be open to the son to contend that 
the alienation or sale does not affect his interest in the joint-family 
property by showing that the debt in question of his father was 
one contracted or incurred by him for an illegal or immoral purpose 
and as such is not binding upon him. 
4 


Though during the father’s life-time the suit could not be 
brought against the son only, for recovery of a debt due by the 
father, yet the son may be joined asa party defendant ina suit 
brought against the father and if the plaintiff succeeds in the suit 
against both the father and the son, a sale of joint family property 
which takes place in execution of such decree will bind the son 
also—though such decree cannot be executed against him person- 
ally—and he will be precluded from bringing a suit to contest the 
sale on the ground that the debt was incurred for an illegal or 
immoral purpose—a plea which, if well founded, he ought to have 
advanced and established in the original suit in which case the 


‘PART IL] THR MADRAS LAW JOURNAL REPORTS. 95 


decree would have been passed against the father only and the suit 
would have been dismissed as against the son. 


If the decree was obtained against the father only and the 
father dies before the decree is executed or fally executed, the 
decree can of course be executed against the son (under S. 234 of 
the Civil Procedure Code) in his character as ‘legal representative’ 
of the deceased judgment-debtor ; and-in that case only the separate 
or self-acquired property of the deceased father can be attached 
and sold as the property of the deceased which has come to the 
hands of the legal representative, but according to the course of 
decisions in this Presidency, the joint family property in the hands 
of the:son could not be attached and sold either in whole or in part 
the ratio decidendi of these decisions being that in executing the 
decree. against the son on the death of the father, the question 
whether the debt is an illegal or immoral one cannot be raised in 
execution proceedings and that the decree can be executed against 
the son under S. 234, Civil Procedure Code, only as the legal re- 
presentative of his deceased father, who, equally with the father, 
will be bound by the decree whatever may have been the character 
of the debt but who will be liable to satisfy the decree only to the 
extentiof the ‘assets’ of the deceased father, ¢. e., his separate or 
self-acquired property, which have come to his hands. 


In my opinion the result will be the same if pending a suit 
brought against the father only, the father dies before decree and 
the plaintiff instead of bringing a fresh suit against the son as such 
prosecutes the suit against hifa as the legal representative of his 
deceased father and obtains a decree against him in that charac- 
ter. | 

It ;has also been establishsd by judicial decisions that notwith- 
standing that æ decree has been obtained against the father, the 
creditor may after the father’s death sue the son, subject of course 
to the law of limitation, upon the original cause of action—which 
so far As the father was concerned has merged in the decree against 
him—and obtain a decree against the son for the debt due by the 
father or for so much thereof as has not been paid or recovered in 
execution of the former decree against the father himself or (after 
his death) against the son in his character as legal representative 
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and that the period of limitation in respect of such a suit against 
the son begins to run not from the date of the death of the father 
but from the date from which limitation commenced to run against 
the father himself, Mallesam Naidu v. Jugala Panda}. In such a 
suit against*the son, he can of course plead the illegal or immoral 
character of the father’s debt, but if he fails to establish that 
defence and a decree is obtained against him it cannot be executed 
against him personally but only by attachment and sale of the 
whole or any portion of the joint family property in his hands. 


The difficulty arises in cases in which such an action against 
the son, upon the original cause of action is barred at the time of 
the death of the father, though the execution of the decree obtained 
against the father is not barred. This difficulty was sought to be 
overcome in the case reported in Mallesam Naidu v. Jugala Panda} 
by attempting to treat the suit against the son asa suit upon the 
judgment which had been obtained against the father—in which 
case the period of limitation wonld, under Art. 122, be 12 years 
from the date of the judgment. In that case the Division Bench 
which referred it for the opinion of a Full Bench on another point 
overruled this contention on the ground that the sons not being 
parties to the judgment it was not binding upon them and they 
could not therefore be sued upon a judgment obtamed against the 
father. As against the judgment-debtor himself or against his legal 
representative (who as such is equally bound by the judgment) it 
has long been held that under the Indian processual law the remedy 
is only by way of execution of the decree and that no suit could be 
brought upon the judgment (Merwanji Nowrojt v. Ashabai’ and Ñ. 94 
of the Presidency Small Cause Courts Act XV of 1882) expressly 
provides that no suit shall lie on any decree of the Small Cause 
Court, and this provision is directly applicable to the present case 
in which the judgment against the father was passed by the Presi- 
dency Court of Small Causes at Madras. 


The principal question which has been referred to the Full 
Bench in this case is whether a decree for money against the father 
by its own force creates a debt binding on the father, which his 
sons are under an obligation to discharge, unless they show that 
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such debt was illegal or immoral. This question does not appear 
to have been ever before directly raised or considered, though 
the numerous cases in which asale of joint family property 
in execution of a decree for money against the father has been held 
to bind the son’s share and interest therein really proceed on the 
a that the decree-debt as a debt of record is binding upon 
the son and that therefore the sale is binding upon him and the onus 
has not been cast onthe purchaser atsnch sale to prove and 
establish as against the son, indopendently of the judgment, the 
original antecedent debt or obligation in justification of the sale, as 
he would have had to do if there had been no judgment against 
the father but the father had made a voluntary sale of joint family 
property for the discharge of an alleged antecedent debt. In my 
opinion the first question referred to the Full Bench must be answer- 
ed in the affirmative for the following reasons. As the decree-deht 
cannot be recovered from the son (after thedeath of the father) by 
executing the decree against him personally or in respect of joint 
family, property in his hands and as it is always open to him to 
contend that the decree debt is illegal or immoral and therefore it 
does not bind him, the reason why no suit could be brought against 
the father himself for recovey of the judgment-debt is inapplicable 
to a suit being brought against the son for recovery of the decree- 
debt. 'No doubt, as held in the order of reference in the case in 
Matlesam Naidu v Jugala Panda! already referred to, a suit would 


not lie against the son on a judgment obtained against the father to 


which the son was no party and which, therefore, as a judgment 
could not bind him. But I can see no reason why a suit could 
not be brought against the son to recover a debt of record due 
_by the!father, which debt the father was under an obligation to 
discharge, quite independently of the cause of action or the alleged 
original debt on which the suit had been brought against him. 
Under the English law a judgment that the plaintiff shall recover, 
against the defendant, a sum of money as debt or damage or costs of 
suit, creates a debt which is therefore a debt or contract of record 
anda judgment for the defendant that he shall recover a sum 
of money for his costs of defence also creates a debt of record. 
Judgments of courts not of record and judgments of foreign and 
colonial Courts create simple contract debts. (Leake on Contracts, 
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p. 183). Payment of these debts can be enforced not only by 
‘execution of the ordinary process of the Court,’ but also by an 
action of debt upou the judginent except in respect of judgments 
of the Statutory County Courts in regard to which it has been 
held—as it has been held in India with reference to the judgments 
of all courts governed by the Code of Civil Procedure—that an 
action upon the judgment would be inconsistent with the remedies 
on the judginent provided by the County Courts Acts. There is 
no reason whatever for holding that, under the Hindu Law, judg- 
ments given by the Sovereign or by judicial tribunals established 
by him are less solemn or less obligatory by their own force than 
they are under the English Jurisprudence. A Hindu father there- 
fore against whom a decree has been passed for a sum of money is 
under no less obligation — legal and religious—to obey the decree 
and disharge the debt thereby imposed upon him than to discharge 
debts ‘contracted’ by him; and the pious obligation of the son to 
discharge his father’s debts extends us much to the one as to the 
other. The whole of the joint family property in the hands of the 
son must be held lable to satisfy the dekt imposed upon the father 
by the judgment, asa solemn debt of record, quite independently 
of the original cause of action or alleged debt on which the suit 
against the father had been brought. In cases in which a canse of 
action against the father, for a tort, may not survive him or though 
surviving him the tort committed by tho father may be one in res- 
pect of which the son as such may not under the Hindu Law be 
under a pions obligation to make good the damages out of joint 
family property, no suit could, on the death of the father, be brought 
against the son; bat if a decree for damages had been obtained 
against the father in respect of such tort the amonnt awarded as 
damages wonld, subject to the exceptions under the Hindu Law, 
be binding upon the‘son as a debt of record due by the father and 
on his death a snit could be brought against the son to enforce 
payment of the same out of joint family property in his hands 
though no snit could be bronght against him on the original canse 
of action against the father. ‘The decree against the father can of 
comse, like any other decrvo against him, be executed against the 
son, in his character as legal representative to the extent of the 
separate or self-acquired property of the father which has come to 
his hands, 


l 
| : 
PART I1] THE MADKAS LAW JOURNAL REPORTS, 99 


In cases, therefore, where a decreco for money has been 
obtained against the father, but he dies before execution of the 
same, ‘Lhe creditor las, besides executing the same against tho son 
as legal representative, tho option of suiug the son eibhor un the 
original cause of action—il it bo one in respoct of which the son as 
such would be hable—vor to enforce payment of the decree-umount 
as a debt of record due by the father. In tho tormer caso the 
judgment against the father cannot bo relied upon by the creditor 
as binding the son and he must prove and establish the cause of 
action or the alleged debt just as if no such sait had been brought 
against the father and judgment obtained. In the latter case, the 
judgment ws such would not bind the son and it will be admissible 
only to prove the existence of a judgment-debt due by the father at 
the date of the judginent ; and the only defences open to the son 
will be either that the decroe-debt is uot one which is binding 
upon him—as being illegal or immoral under the Hindu Law—or 
that the same has beon discharged, whether such discharge (by 
payment or adjustment) has been recorded as certified (vide sec. 258, 
Civil Procedure Code) or not. 


I need hardly add that it will not be open to tho creditor, aftor 
tho death of the father against whom he had obtained a judgment 
which has not been satisfied, to recover the amount twice over from 
the son both by suing him on the original cause of action and also 
on the judgment-debt, any more than he could at present recover 
the amount twice over by suing the son on the orginal cause. of 
action ‘and also by enforcing payment of the judgment-debt by 
executing the decree (obtained against the father) against the son 
in his character as legal representative. The same is the case under 
general law in respect of all joint and several liabilities in regard 
to which though judgment against oue—which remains unsatisfied 
—is no, bar to the recovery of judginent against any other or others 
of the debtors—there being u canse of action against eack severally 
—yet the amount can be realized only once and the satisfaction in 
whole or in part of the decree against any one will in law operate 
a8 & satisfaction in whole or in part of the cause of action against 
each of the other debtors and if any decree had been obtained 
against} any of them, as a satisfaction, in whole or in part, of such 
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judgment-debt also. (Dhunput Sing v. Sham Soonder Mitter+; 
Leake on Contracts, 8rd Edition pp. 877 and 780.) 


_ Where the creditor sues the son on the original ¢ cause of action, 
the law of limitation—including the article in the 2ud schedule to 
the Limitation Act—applicable to such suit will be just the same as 
that which would be applicable to it if it had been brought against 
the father himself. ‘I'his is conclusively established Ly the ) pr inciple 
of the decision of the Court of Appeal in Beck v. Pierce?. It was 
there held that the cause of action in respect of which a husband 
is liable for his wife’s ante-nuptial debts is his wife’s contract, not 
his own, and the statute of limitations had always been regarded as 
beginning to run in his fayour as well as in his wife’s from the time 
when the cause of action accrued against her and any ackowledg- 
ment or part-payment by her before marriage kept her debt alive 
both against her and her after-taken husband. In the case of a; 
contract, no doubt, the only person who can under the general law 
be ordinarily sued on it is the contracting party or his legal repre- 
sentative or in some cases his assigu. But if a son is under the 
Hindu Law under an obligation to fulfil the father’s contract of 
debt, as a husband is under the English Law to fulfil his wife’s ante- 
nuptial contract of debt, the suit against the son or the husband is 
a suit on the contract just as much as a suit against the legal 
representative of a contracting party. lt may be that the liability 
of the contracting party himself is unlimited but that of the son or 
the: husband or the legal representative on the same contract is 
limited, in the case of the son to the extent of the joint family 
property in his hands, in the case of the husband to the extent of 
his wife’s property which he may have ucquired, and in the case of 
the legal representative to the extent of the assots of the deceased 
which may have come to his hands. But in all these cases the 
cause of action on which the son, husband or legal representative 
is liable to bo sued is that against the father, wilo or person 
represented respectively, and the law of limitation applicable is 
therefore the same. 


In Narasinga v. Subba?, however, it was held by this Court 
that a suit on a bond against the executant thereof and his sons was 
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not, with reference to the proyisions of Act XJ of 1865, a suit of a 
nature cognizable by a Court of Small Causes, so far as it sought 
relief against the son. No reasons are stated in the judgment, but 
if, as ‘contended by the respondents’ pleader, the inference to be 
drawn from the judgment is that the suit, as against the sons cannot 
be regarded as founded upon a ‘contract within the meaning of 
S. 6 of Act XI of 1865, I am, with all respect, unable to concur 
in that decision. 

The decision in Beck v. Pierce (already referred to) 18 also 
Beciere on the question that the recovery of a judgment against 
the father—which has however not been satisfied—is no bar toa 
subsequent suit against the son on the same cause of action. 


Where the creditor however sues the son, not upon the origi- 
nul cause of action, but to recover the debt created by the decree 
(against the father) as a debt of record, the article of the Limitation 
Act applicable to the suit would be the residuary article No. 120 
which prescribes a period of 6 years commencing from the time 
when the cause of action accrued. The cause of action for sucha 
suit being the contract of record which imposed the decree debt 
upon the father, time will begin to run from the date of the 
judgment against the father unless the decree itself provided for 
payment of the decree-debt at a future date, in which case time 
will yun from such date. It should however be borne in mind that 
the sonis not legally boand to discharge the father’s debt if it was 
not a subsisting debt at the date of the father’s death. If there- 
fore thé execution of the decree against the father was barred at 
the date of his death, the creditor cannot bring a suit against the 
son to énforce payment of the debt of record though the period of 
6 years from the date of the judgment has not expired. 


’. ‘The answer to the second question therefore is that if the suit 
against the son is apon the original cause of action, the law of 
limitation applicable thereto is the same as that which would have 
applied ito the suit if it had been bruught against the fathor, him- 
self ; but if the suit is for the recovery of the debt of record arising 
from the decree against the father, the article of the law of limita- 
tion a pplics ble to it is No. 120 of the 2nd schedule toAcl XV of 1877. 


As‘regards the third question referred to the Full Bench, it 
is admitted by both sides that in the view which we have expressed 


° 
1 


Poriasami 
Mudaliar 
v. 
Scetharoma 
Chettinr. 
Bhashyam 
Ajyangar, J. 


102 THE MADEAS LAW JOURNAL REPORTS. [VoL. xy. 


Periasami on the first and the second questions this question becomes unneces- 
i sary aud as the point is one of considerable difficulty involving w 
paris conside:ation of several English and Indian decisions cited before 
us, I prefer to express no opinion on it in a case in which the ques- 
tion does not really arise beyond observing that, for purposes of 
giving a fresh starting point for computing the period of limitation, 
payment of interest or part payment of principal by a Receiver or 
guardian may stand on a different footing from an acknowledgment 

of liability made by him. 


RUSSELL, J :—I concur. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Bhashyam Aiyangar and Mr. Justico Moore. 


Rajah of Vonkatagiri ... Appellant® in all (Plaintif). 
v. 
Musani Chenchi Reddi ... Respondent in 8, A. No 92 of 


1902 (Defendant). 
Rajah of Bandlurd and tenanti—Tenant’s holdi ug—Relingtsshment of portion—Validity. 


TOR MAEN Whore a tenant relinquishes portions of the dry lands in his holding, such 


Masani Chen- relinquishment is invalid if tho portiuns are not oar-marked aud not capable of identi- 
chi Beddi. fication and tho tenant pays a consolidated assessment on hig holding. 
If tho portion 1s u separate holding bearing u separate assessmout, thon the 
relinguishment will be valid. 
Where a tenant holds dry and gardon lands, it is open to him to relinquish tho 

dry lands keeping the gardon lands when the latter bear a separate assessment. 

Suit by the Raja of Venkatagiri against 3 ryots under Act 
VIII of 1865 for oxecntion of a Muchilika. | 

The detendant’s contention was that the patta tender was not 
proper as it contained also a portion of land relinquished by the 
defendant in writing. ‘The Snb-Collector held that the land held 
by the defendant was “ varvadai’ and that they could not there- 
fore inake a partial relinquishment. Upon appeal to the District 
Court the District Judge held that there was no rule that a partial 
relinquishment of varvadai lands could not be made and directed 
the patta to be amended by omitting the lands so relinquished. 
Hence this second appeal. 

[Varvadai lands are dry lands in which a portion pays a higher 
assessment than the rest. Originally the ryots of these holdings 
were entitled to certain privileges]. 


* 8. A Nos. 02 to 94 of 1902. 18th August 1902. 
s 
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Second appeals from the decrees of the District Court of 
Vellore i in A. S. Nos. 134, 18 and 136 of 1900; presented against 
the decision of the Court of the Sub-Collector at Nellore in §. S. ° 
Nos. 62, 65 and 55 of 1900 respectively. 

S. Subrahmania Asyar for appellant. 

The Court delivered tho following 

JUDGMENTS :—Jn S. A. Nos. 92 and 98 of 1902.—In those 
two cases, we must hold that the plaintiff was entitled to refuse to 
accept, the relinquishments proposed to be made by the tenants 
inasmuch as these relinquishments were of portions of the entire 
dry lands comprised in the holdings which portions, are not car- 
marked and not capable of identification. It appears that what 
ig virtually a consolidated assessment is imposed on the whole 
of the dry land in each holding although in ariving at the 
total sum the rent on a portion of the area is calculated at n 
higher rato than on the rest of the dry land. Under such a 
system, it is elear that a tenant cannot relinguish a portion 
of his dry holding as if that portion was a separate field bearing n 
separate assessment. We accordingly allow these two second 
appeals with costs in this court and in the Lower Appellate court, 
set aside the decrees of the District Judge, and restore the judg- 
ments|of the Snb-Collector. 

In 8S. A. No. 94 of 1902.—Here the holding of the tenant 
includes dry lands and garden lands and the tenant has relinquished 
the whole of the dry lands retaining the garden lands which bear a 
separate assessment. We agree with the District Judge that this 
relinqaishment should be accepted and we uccordingly dismiss this 
second appenl, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice Davies. 
Lakshmi Ammal ...Appellant* (1st Deft. Judgment-debtor), 





i v. 
Subramania Pillai ... Respondent (Plaintif Decree-holder). 
Execution, order in, res judicata—Trantfer of Property Act 3. 90. 


Whore an order was passed allowing execution to isso against properties othor 
than that mortgaged end comprised in the deoree a subsequent objection that no sale 
of such propertics could be held in the absence of a decroo under 8, 90 of the Trans- 
fer of Property Act could not be allowed to prevail. 
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Appeal from the order of the District Court of Timnevelly, 
dated 12th November 1901, in Appeal against order No. 18 of 1901 
presented against the order of the Court of the District Munsif of, 
Ambasamudram, dated 17th August 1901 passed on M. P. No. 915 
of 1901 in O. S. No. 107 of 1893. 


This was a petition by the plaintiff (decreo-holder—in-O. S, 
No. 107 of 1898) to confirm the sale of the properties belonginty to 
Ist defendant held in execution of the above decree and purchased 
by the plaintiff himself on 11th January 1901. Ho also stated 
that he filed a petition on 5th March but as notice was not served 
he was directed to putin a fresh petition. 


This petition was filed on 26th Juno 1901. The judgment- 
debtor (1st defendant) opposed this application on 16th August 
190] although he did not put in any application within the time 
prescribed by law to set aside the sale. The petitioner then stated 
that he withdrew this petition. The District Munsif thereupon held 
that the effect of such withdrawal was to cancel the sale and 
thereupon cancelled the sale. Upon appeal the District Judge 
reversed this and held that the effect of the withdrawal was not to 
cancel the sale in the absence of an application to set aside the 
sale at the instance of the jadgment-debtor. He held that the 
proper procedure was that laid down in 10 M. L. J. R. 205. Hence 
this second appeal. The appellant’s objection was that the decree 
was a mortgage decree, that the sale was of properties not comprised 
under the decree and that such sale could not be held in the 
absence of a decree under S. 90 of Transfer of Property Act. 


AM. R Ramakrishna Atyar for appellant. o 
V. C. Seshachariar for respondent. 
The Court delivered the following 


JUDGMENT :—It appears that an application for a sale of 
property other than that mortgaged was made in 1898 and execu- 
tion granted after notice to the appellant. In the face of that 
order the present objection cannot be taken. 


The appeal is dismissed with costs. 
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‘Present :—Sir S. Subrahmania Aiyar, Officiating Chief Justice, 
; and Mr. Justico Bhashyam Aiyangar. 


; t 
Vidyapurna Thirtha Swami, minor, by: 

next, friend Vyasacharya . Appellant *(Plainirf). 

v. í 

Vidyanidhi Tirtha Swami (died), a 

lunatic adjudged to be so under 

Act XXXV of 1858, and others .. Respondents (Defendants, 
; party respondent in place 
' of 2nd respondent removed 
and legal representative of 
: f the deceased lst respondent). 


- f 
Religious endowmeni—Muit— Headship of Mutt—Corporation sole—Hffect of lunacy— er sais 
hirtha 


Facancy— Powers of mathadhapait—Practsce—Second Counsel. Swami 


Y, 
The head of a mutt being a corporation gole does not forfeit his position by his Vidyanidhi 
subsequent lunacy. He is not a mere trustee and his subsequont lunacy does not Thiriba 


: Swami. 
creste any Vacancy in his office. 
$ 


A debt incurred by the head of a mutt, though proper and appropriate with 
reference to the head who incurred it will not bind the property of the institution in 
the hands of his successors if the debt is not shown to have been inourred for n 
purpose’ necessary fur the maintenance of the institution as a mutt. Sammantha 
Pandara v. Sellappa Cheit? discussed. 


Per Subrahmanta Iyer, Offg. O. J. :— 

The law gives heads of mutts full power of disposition over what remains 
of the sncome after defraying the established charges of the institution while in 
respeot of the corpus it treats the individuals composing the line of succession cs 
if they were tenants for life. 


The consecrated idol in a Hindu temple is a juridical person 


In the caso of mutts the ideal porson is the office of the spiritual teacher 
(Acharya) which, as it were, is mcarnate in the person of each successive Swami who 
for the time is a real owner and not a mere trustee. 

Per Bhashyam Atyanyar, J. :— 

. Property of a mutt like the benefice of n bishopric of the Christian church 
ig substantially inalienable. 


Thé head of a mutt has absolute dominion over the revenues accruing during his 
lifetime’ subject, however, to the limited burden of maintaining the mutt. 


* A. No. 237 of 1900. a8 6th January 1904, 
P 1, I. L, B., 3-M.'176. 
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The conception of a “ corporation” is not foreign to the Hindu Law and has, 


been worked out not only in respect of religions foundations and clomosynary insti. 
tutions but algo in respect of lay institutions and offices. d 


” 


A second counsel can be heard for the same party. 


Appeal from the decree of the Subordinate Judge’s Court of 
South Canara in O. S. No. 39 of 1899. 


The Advocate-General (J. B. P. Wallis), C. Sankarun Nair, 


K. Narayana Rao and T. Narasimhachartar, for appellant. 


C. Ramachandra Rao Sahib, P. R. Sundara Atyar, K. P. 


Madhava Rao, C. Krishnan, H. Narayana Rao, A. Srintwasa Poi, 
and K. N. Arya, for respondents. 


Their Lordships delivered the following 


JUDGMENTS -Tur Orrriciating Cuine Justice :—The plaint 
mentioned mutts, Bhandarkare in South Canara and Bhimasetu in 
Mysore Territory, are two ancient mutts presided over by Swamis 
or ascetic heads of the Madhwa persuasion. The case of the 
plaintiff—a minor—is that the iwo mutts are dwandva or inter- 
dependent mutts, the Swami of each being entitled to appoint to 
the other, in the event of the Swami of either dying without having 
appointed and leaving a successor, or a vacancy otherwise occur- 
ring; that he was appointed as the head of Bhandarkare Mutt by 


the present Swami of Bhimasetu Mutt on the death of one Vidya- — 


samudra, who had been ordained and appointed by the Ist 
defendant the deceased Swami of Bhandarkare Mutt as his junior 
before he (the 1st defendant) became and was, on inquisition under 
Act XXXV of 1858, found to be a lunatic. 


The argument on the plaintiff’s behalf in the appeal was that 
the 1st defendant as Swami was in the position of a trustee, that on 
his becoming a lunatic he ceased to be the head of the mutt and 
that Vidyasamudra being dead at the date of the plaintifl’s appoint- 
ment, that appointment by the Bhimasetu Swami constituted the 
plaintiff the head of Bhandarkare matt. The contention on the 
other side was that there was no dwandva right as alleged, that 
the Ist defendant’s position as Swami was void of real analogy to 
that of a trustee, that his lunacy did not divest him of his right to 
the headship, that until his death there -was no vacancy and that 


e 
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the plaintiff therefore derived no right to the mutt by virtue of the Vidyonnims 
appointinent relied on by him, even granting that the Bhimasetu Swami 


Swami had the power to fill up a vacancy should any such have Vidyanidhi 


Thirtha 
occurred. Swami. 


—— 


` ¢Thé 1st defendant having continued to be a lunatic down to his arm 
death pending the suit, the question for detcrmination is, whether 
the appointment relied on by the plaintiff was made in circum- 
stances which could confer on him the status claimed, assuming 
that the Bhimasetu Swami had a right to nominate as alleged—in 
short, whether at the date of the suit or prior to it there was a 
vacancy in the headship of Bhandarkare mutt. 
\ 


Now there can be no doubt that institutions of the class under 
consideration were established a8 centres of theological learning, 
and in order to provide a line of competent teachers with reference 
to the established Hindu creeds of the country. If any proof of 
this statement were necessary, that is furnished by the unquostion- 
able connection which exists between some of the more important 
of this class of institutions and the leading exponents of the tenets 
of those creeds. As pointed out in’Mr. Ghose’s Hindu law, p. 680, 
no less than seven mutts, being among the most celebrated, owe 
their origin to the great Adwaita Philosopher Sankarachariya. 
Other mutts not less. numerous or important following the tenets of 
the Vishishtadwaite system of Ramanujacharya are traceable to 
that teacher. The well-known eight mutts at Udipi, the centre of 
the Dwaita system of thought, are on all hands admitted to have 
been founded by Madhwacharya, the great expounder of that 
system. The Sudra mutts, of this Presidency, of which those at 
Dharmapuram and Tiruvaduthorai are the chief, represent what is 
known as the Saiva Siddhantam. 


The influence exercised by mutts as centres of learning on the 
religious and other literature of the country cannot be denied. The 
varied, and well-known contributions made thereto by the famous 
Vidyaranya Swami, of the Sringeri or Sarada Mutt, or under his 
auspices, are among the most conspicuous examples of this kind. 
There is scarcely a branch of learning considered by Hindus as 
important, to which Vidyaranya or the scholars whom he gathered 
round him, did not make valuable contributions, and it is to his 
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commentaries that the modern world owes its knowledge of the 
traditional meaning of the oldest of sacred books—the Rig. Veda. 


- Nor has the influence of the mutts at Dharmapuram, Tiruvadu- 


thorai, &c., on the Dravidian literature been inconsiderable. 


Though in recent times the men who have succeeded to the 
headship of the mutts have genorally been inferior, their predeces- 
sors, as a whole, were men of learning and piety, who adequately 
ministered to the spiritual wants of the community, and even now 
the heads of some of these mutts enjoy the esteem of the community 
and continue to serve more or less the purpose intended. Such 
having been the origin and object of these institutions, which have 
vinbraced the whole Hindu population of the country, and numbered, 
among their adherents and supporters, princes and noblemen, it 
goes without saying that the establishment of these mutts was 
followed by their being more or less well endowed. 


As to the rights of the Swamis in relation to the mutts and 
their endowments there was on the one hand the cardinal principle 
of the law of the land that properties given for the maintenance of 
charities, religious or otherwise, were ordinarily inalienable, (West 
and Buhler, Hindu Law, pp. 201—202, Maharanse Shibessoort v. 
Modoornath!, Prosunno Kumari v. Golapchund*, Narayan v. 
Chintaman”, and Collector of Thana v. Harisitaramt, and on the 
other, the fact that the Swamis were not mere employees or 
subordinates in the institutions, but heads thereof, whose duty it 
was to promote learning and further the interests of religion ; such 
heads moreover as ascetics not prone to be affected by motives 
incident to worldly life, requiring less restraint in dealing with 
property than ordinary men. It followed, therefore, that the law 
gave them over what remained of the income after defraying the 
established charges of the institution, a full power of disposition, 
while in respect of the corpus it treated the individuals composing 
the line of succession as in the position of tenants for life (Baboo 
Annada Prasad v. Nil Madheb Bose®, Khusalchand v. Mahadev- 
girt®, I think it right to add that I am unable to agree with the. 
conclusion in Sammantha Pandara v. Sellappa Chetti", if that is 


1. 13 M.I.A. 270. 4, I. L. R., 6B. 646. 
3. LR, 21. A. 145. 5. XX W. R. Ori. Rulings, p. 47L 


3. I, L. R5 B. 398. 6. 13B. H. 0. R., p, 214. * 
7. LLR, 2M. 176. "ER 


PART 111. | THE MADRAS LAW. JOURNAL EBPORTS, 109 


to be understood as implying that a debt incurred by the head of a vape 
mutt, though proper and appropriate with reference to the head Swan 
who incurred it, would bind the property of the institution in the Vidyanidhı 
hands of his successors even though the debt is not shown to have Paiak 


been incurred for a purpose necessary for the maintenance of the a 
ə Off. 


institution as a mutt, Chief Justi e, 


Nevertheless it must be admitted that there is no direct 
authority pointing out the precise jural character of the heads 
of institutions of the kind referred to above. In determining what 
that is,it is but right and necessary to refer to the view taken 
by the law with reference to another set of institutions which owe 
their origin to the same causes that operated to bring mutts into 
existence. Of course, I refer to temples along with mutts, which 
in ordér that organized worship of God and spiritual knowledge 
might go hand in hand, the religious instinct of the people designed 
as places of public resort for worship, and which were endowed 
far more richly than mutts. No doubt those that have made and 
still make such endowments do not look upon what the endowments 
are dedicated to in the light the law views them. Even with reference 
to donors in countries where anthropomorphic ideas of God find 
little place, it has been observed: ‘“‘ His worshippers who gave 
him lands and goods regarded him, if in one sense as & super- 
natural person, yet in another and a very real sense, as a natural 
person; he was no creature of human thought, he lived and could 
hold property” (Pollock and Maitland’s History of the English 
Law, Vol. I, p. £91). It is not strange, therefore, that in a 
country like this, where the sacred books of the people abound 
in personified descriptions of the Deity, His powers and attributes, 
the belief of donors should be similar and even stronger, as will 
be seen from Doorga Prasad v. Shiva Prasad) where MacDonnel, 
and Tottenham JJ. observed: “ According to Hindu notions when 
an idol has once been so to speak consecrated by the appropriate 
ceremony being performed and mantra pronounced, the deity of 
which the idol is the visible symbol resides init.” Itis to give 
due effect to such a sentiment, widespread and deep-rooted as it 
has always been, with reference to something not capable of 
holding property as a natural person, that the laws of most 
countries have sanctioned the creation of a fictitious person in the 


e 1, 70. L, Bno 278, 
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matter, as is implied in the felicitous observation made in the 
work already cited : ‘Perhaps the oldest of all juristic persons 
is the God, hero or the saint” (Pollock and Maitland’s History 
of English Law, p. 481). 

That the consecrated idol in a Hinda temple is a juridical 
person has been expressly laid down in Manohar Ganesh v. Laksh- 
miram! which Mr. Prannath Saraswati, the author of the Tagore 
Lectures on endowments rightly enough speaks of as one ranking 
as the leading case on the subject, and in which West, J., discusses 
the whole matter with much erudition. And in more than one 
case, the decision of the Judicial Committee proceeds on precisely 
the same footing (Maharanee Shibessouree Debia v. Mothoranath 
Acharjo* and Prosunno Kumari Debya and another v. Golab' 
Chand Baboo*, Such ascription of legal personality to an idol 
must however be incomplete unless it be linked to a natural person 
with reference to the preservation and management of the property. 
Hence the treatment of idols as if they were infants perpetually, 
and providing them with human guardians designated by various 
names in different parts of the country. In Prosonno Coomar Debia 
v. Golapchand* the Judicial Committee observe thus: It is only 
in an ideal sense that property can be said to belong to an idol 
and the possession and management must in the nature of things 
be entrusted with some person as sebait or manager. It would 
seem to follow that the person so entrusted must of necessity 
be empowered to do whatever may be required for the service 
of the idol and for the benefit and preservation of its property 
at least to as great a degree as the manager of an infant heir’—~ 
words which seem to be almost an echo of what was said in 
relation to a church in a judgment of the days of Edward I: 
“ A church is always under age and is to be treated as an infant 
and itis not according to law that infants should be disinherited. by 
the negligence of their guardians or be barred of an action in case 
they would complain of things wrongfully done by their guardians 
while they are under age” (Pollock and Majitland’s History, Vol. I, 
p- 383}—a principle which it were to be wished the law held fast 
to in the matter of the application thereof to a greater extent than 
is now the case in connection with the law of limitation for suits. 


L LL.B, 13 B. p 247. 3. L. R., 2I. A. 145, 
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' Such being the position unequivocally taken up by the law with ee lee 

regard to one set of those kindred institutions, it seems but right Swami 
to adopt a similar theory with reference to the other set of insti- Vidyonidhi 
tutions also with only so much modification as certain special Thirtha; 
features of the latter necessarily call for. In the case of temples —§ —— 
the ideal person being the idol itself, the natural custodian of the Chick ia ae 
property, who has no beneficial interest whatsover in the endow- 
ments, but occupies the fiduciary position of a mere manager, 
(Juggadamba Dossee v. Puddomoney Dassee’) may not improperly 
be looked upon as subject strictly to the liabilities of`a trustee. 
In the case of ‘the mutts, however, though there are idols connected 
therewith, the worship of such is quite a secondary matter, the 
principal purpose of such an, institution being the maintenance in 
circumstances likely to command due respect and estimation a line 
of competent religious teachers, who as already shown are given 
for the welfare of the foundation itself a real and so to speak 
beneficial interest in the usufruct, the restrictions governing the 
disposition whereof by them being of the nature of a mere moral 
obligation. Having regard to these facts it is obvious that the 
correct view to be taken is that in the case of mutts the ideal: 
person is the office of the spiritual teacher Acharya, which, as. 
it were, is incarnate in the person of each successive Swami who 
for the time is a real owner and not a mere trustee. 


He is, as he would be described in England, a corporation 
sole. The circumstance that some controversy hang, round this 
phrase of the English law need not deter one from applying to 
cages like the present the concept which underlies it; the objection 
is but to the name (Wooddeson’s Vinerian Lectures on the Laws 
of England, p. 471), while the concept itself is not peculiar to that 
system of Law, (Lord Mackenzies Roman Law, VII Edn., p. 168) 
and is, as Mr. Salmond rightly observes, (Jurisprudence, p. 487 
note) perfectly logical and capable of serious andlprofitable uses, 
"as shewn by the fact that modern legislation has in effect created 
similar legal persons with reference to certain public offices. The 
following observation of the learned author just referred to (Juris- 
prudence, p. 349), may be qnoted as serving to clear up the source 
of ‘error and confusion in regard to this particular kind of legal 

L 15 B. L, R. 318 at p. 330, 
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Vidyapurna personality. “The chief difficulty,” he says, “in apprehending 
Swami the true nature of a corporation sole is that it bears the same name 
Vidyanidhi as the natural person who is its sole member for the time being 
healer and who represents it and acts for it. Hach of them is the 
=. sovereign, or the bishop or the solicitor to the treasury. Never- 
The Offg. 5 ; 

Chit Justice, theless under each of these names two persons live, one is a human 
heing administering for the time being the duties and affairs of 
the office. He alone is visible to the eyes of laymen. The other 
is a mythical being whom only lawyers know of and whom only 
the eye of the law can perceive. He isthe true occupant of the 
office. He never dies or retires; the other, the person of flesh 
and blood, is merely his agent and representative though whom 
he performs his functions, The living official comes and goes, but 
this offspring of the law remains the same person.” And it seems 
to me the concept thus well explained is the one best adapted to 


carry out the objects and purposes of institutions of the character 
of these mutts. 


t 


This being my view as to the real and precise jural character 
of the head of a mutt of the kind under consideration, I must hold 
that the Ist defendant did not forfeit his position as a head of 
the mutt by the mere fact of his lunacy, in the absence of any 
satisfactory evidence of custom with reference to this particular 
mutt—a point on which I am in entire agreement with the Su bor- 
dinate Judge, considering that what evidence there is on the 


question points altogether against the existence of any such 
custom. 


It is scarcely necessary to ray that under the Hindu Law 
itself, lunacy does not operate to divest riglts already acquired ; 
and the analogy, so far as this question of lunacy is toncerned, 
presented by the cases of a bishop and of a beneficed clergyman 
in England is distinctly in favour of the conclusion arrived at by 
me, Asin them so here, lunacy could only result in the lunatic’s. 
power of action remaining suspended during the continuance of 
the distemper and the vicarious discharge of his functions being 
provided for in accordance with the established requirements of 
the institution (cf. Burn’s Eoclesiastical Law, Vol. 1), p. 806, Title 
‘Co-Adjutor and Pope on Lunacy, 2nd Ed., pp. 870—871—a matter 
to which, as the evidence shows, due attention appears to have 
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been paid by the committee appointed to take charge of the estate eee te 


of the 1st defendant when the inquisition was found. 


It is thus clear that neither on the date of the plaintiff’s ap- 
pointment as alleged by him, nor at tne date of his suit, was there 
a vacancy in the headship of the mutt to be filled up by whomso- 
ever such filling up may have had to be done. The appointment 
relied on by the plaintiff could not therefore be held to have con- 
ferred on him any right to the mutt, assuming the existence of the 
dwandva right, as to which, however, it is uot in the circumstances 
necessary to give any opinion. 


] would therefore dismiss the appeal with costs (one sot). 


Buasnyam ÅIYANGAR, J.—l'he plaintiff (appellant), a minor, 
sues for a declaration that he has been duly ordained und appoint- 
ed swaini or head of the Bhandarkare mutt by the swami of the 
Bhimasetu mutt, for recovery of possession of the mutt with all its 
properties and endowments, from the 2nd defendant, and for 
recovery from the drd defendant of some of the mutt idols and 
jewels in his possession. ‘heplaint mutt, which is endowed with 
the landed property standing in the name of the presiding deity 
and an annual tasdik allowance from Government, is situate about 
ten miles from Udipi, the centre of Madhwa religion, and is one of 
a number of ancient mutts in that part of the country; the Bhima- 
setu (or Bhimanakatte) mutt (about 54 miles from Udipi) situate 
in the present Mysore Province is another of them. The plaint 
mutt was till lately presided over by the Ist defendant who admit- 
tedly had been duly appointed to the office by his predecessor. On 
the 24th June 1896, the Ist dcfeudant was, on inquisition, found a 
lunatic by the District Judge of South Canara under Act XXXV 
of 1858. Some time prior to his lunacy he had selected and ordained 
his brother’s son Vidyasamudra, his disciple and successor; and it 
is admitted that the said Vidyasamadra, a minor of about 15 or 16 
years of age, continued to perform the worship of the deities of the 
mutt after the lunacy of his preceptor. The disciple, however, died 
on the 9th October 1898, and the head of the Bhimasetu mutt, 
claiming that the two are dwandva, mutts, purported to ordain and 
appoint the plaintiff as swami of the plaint mutt on the 28rd 
November 1898. lt is uot cloar from the plaint whether the plain- 
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Le elas tiff’s appointment was as successor to the lst defendant or to the 
Sram deceased young swami (the disciple of the 1st defendant). The 
Vidyaniahi Bhimasetu swami, however, as the plaintiff’s 20th witness, declared 
Thirthe that he appointed the plaintiff to succeed both, the 1st defendant 


Sw 
ding and his disciple. The position taken by the plaintiff apparently is 
Perang zy, that the Ist defendant by reason of his lunacy vacated his office, 


that thereupon he was succeeded by his disciple swami Vidya- 
samudra, that on the death of the latter without nominating a suc- 
cessor, the office of head of the matt became vacant and that thè 
Bhimanakatte swami, by reason of the two mutts being dwandva 
mutts, was entitled to appoint him successor. In this view it is 
contended that the appointment of the 2nd defendant, under S. 9 
of Act XXXV of 1858, as ‘ manager’ of the estate of the 1st defend - 
ant will be inoperative so far as the mutt and its properties are 
concerned—-as these properties wero held by the lst deferidant 
merely us trustee—though his appointment under S. 10 of the Act 
as the ‘guardian’ of the person of the lunatic will hold good. 


On the first of ‘these poiuts, the Subordinate Judge tinds that 
the plaintiff has entirely failed: to establish that the head of the 
mutt forfeits or vacates his office by reason of his becoming a luna- 
tic. He further finds that there exist no dwandva rights between 
the plaint mutt and the Bhimanakatte mutt and that the plainuiff’s 
appointment was therefore invalid even if there was a vacancy of 
the headship of the plaint mutt. On these findings he has dismissed 
the plaintiff’s suit; and the principal contentions raised in appeal 
are that the office has become vacant by reason of the 1st defendant’s 
lunacy or that at any rate, in accordance with the principles of the 
law applicable to trustees, the appointment of the plaintiff asa new 
trustee or head of the mutt in place of the 1st defendant who hag’ 
become lunatic is legsel and valid and that tho plaintiff has estab- 
lished the existence of dwandva rights between the plaint mutt 
and the Bhimanakatte mutt. 


In the view which 1 take ot the case, it is unnecessary to con- 
sider and decide whether the plaint mutt and: the Bhimanakatto 
mutt are dwandya mutts." Having regard, however, to the fact that 
the lst defendant died since the institution of this suit and thus a 
vacancy has in any view occurred, Ishould have preferred to.decide 
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this question also, if our decision thereon could bind all parties con- Vidya purna 


cerned. But I refrain from doing so—though the point was argued 
before us at considerable length—as any decision that we may 
come to on the point, in the present suit, will not bind the Bhima- 
nakatte mutt, the head of which is no party to this suit, nor the 
Paryaya swami, for the time being, of the Udipi Srikrishna temple, 
on whose behalf aright of nomination is set up, though he is no 
party to the suit and who, in fact, has, on the death of the 1st 
defendant subsequent to this appeal, ordained and appointed a 
person as successor who for the purposes of this appeal, has been 
joined-a the (8th respondent and) legal representative of the Ist 
defendant. 

On the other question argned before us, I am clearly of opinion 
that the Subordinate Judge has come to a right conclusion in hold- 
ing that the lst defendant has not vacated his office by reason of 
his lunacy. His conclusion is fully supported not only by the evi- 
dence of the defendant’s witnesses—some of whom are the heads of 
some of the Udipi mutts—but also by the evidence of several of the 
plaintiffs witnesses—among whom also there are the heads of 
some others of the Udipi mutts. An instance is also referred to, 
by the defendant’s 10th witness, of a swami of the Puttige mutt 
having beon a lunatic for a time—during which his disciple per- 
formed the puja~and having resumed his office on recovery. In 
the present case too, the Subordinate Judge finds that the Ist 
defendant himself was on a former occasion a lunatic for about a 
year und.then recovered for a short time and that even after he had 
been adjudged a lunatic in 1896, ho has had lucid intervals. The 
evidence in the case as to the effect of lunacy is also in consonance 
with the principle of the Hindu Law that insanity does not divest 
a person of rights and estates that have already vestedin him. The 
Subordinate Judge has therefore mghtly held that the disciple 
Vidyasamudra never became the head of the mutt or succeeded the 
1st defendant, that in fact he was never installed in the Gadhi on 
the declaration of lst defendant’s lunacy, and that the mere fact of 
the disciple worshipping the mutt deities during his guru’s insanity 
does not amount to his installation, agit is shown by the evidenco 
on both sides that any other swami also might on such occasions 
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al a I may add that the attempt made on behalf of the plaintiff to 

Swami establish that the Ist defendant has also forfeited his office by 

Vidyantahi reason of his immorality has entirely failed asthe 1st defendant 

rumba has not, for any such cause, been outcasted or excommunicated—as 

— was once done in the case of the Puttige swami (vide Ap. No. 66 

Puen of 1881)—in which case the head of the mutt can be properly 
deposed from his position. 


No usage or custom having been proved regulating the proce- 
dure consequent on the Junacy of the head of a mutt, the important 
question to be decided is ‘ What is the effect of it, under the general 
law as regards his relation to the mutt and its endowment? On 
behalf of the appellant it is urged by the learned Advocate-Gene- 
ral, that the head of a mutt is a trustee or at any rate his position 
is analogous to that of a trustee, and that on the analogy of the 
English Law of Trusts—which is compendiously reproduced in 
Ss. 78 and 74 of the Indian Trusts Act—it should be held that a 
new head of the mutt may be appointed in his place, by the person. 
if any, entitled to do so or by the Court, if the former head, by 
reason of his lunacy, becomes personally incapable to act in the 
trust. 


If the head of the mutt was a trustee and the trusts of the in- 
stitution were of the class to which the general law of trust relates, 
this argument will no doubt carry weight; and in a case, like the 
present, in which the head of the mutt has been on inquisition found 
alunatic by the District Court, which is the ‘Principal Civil Court 
of Original Jurisdiction’ referred to in Ñ. 78 of the Indian Trusts Act 
—the person, if any, entitled to appoint a new head need not make 
any special application to such Court for an adjudication that the 
head of the mutt is, by reason of his lunacy, personally incapable 
of acting in the Trust, but may without such application appoint a 
duly qualified person as head of the mutt in the place of the 
lunatic. The fact that a manager of the lunatic’s estate has, in 
this case, been appointed under S. 9 of Act XXXV of 1858, 
will make no difference (cf. Lewin on Trusts, 10th Edition, 
p. 8204; Pope on Lunacy, pp. 280 to 290) ; tor the estate of the 
lunatic, whether the same be a trust estate or his own, will still 
continue vested in him. and the manager can only manago the 
estate of the lunatic, but not execute the trust which involves the 
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exercise of «discretion. The appointment of the 2nd defendant, in 
this case, as guardian of the person and manager of the estate of 
the Ist defendant (vide Siturama Charya v. Kesava Charya), will 
be no impediment to the plaintiffs appointment as trustee and 
head of the plaint mutt, if the nomination of its head in cases of 
vacancy rested. according to usage and custom, with the head of the 
Bhimasettu Mutt. 


I am, however, of opinion that the head of a mutt, as such, is 
not a trustee in the sense in which that term is generally understood 
in the Law of Trusts, and the decision of the question under 
consideration cannot therefore properly be governed by the 
principles regulating the appointinent of new trustees or by analo- 
gies derived therefrom. J may also add that in the case of 
hereditary trustees in India and other trustees having a beneficial 
interest in the trust property, the principles of the English Law of 
Trust—embodicd in the Indian Trusts Act—as to the appointment 
of new trustees, when a trustee becomes incapable of acting by 
reasou of unsoundness of mind, &c., are inapplicable. So far, at 


any rate, as mahunts and heads of mutts are concerned, the real. 


analogy isin my opinion to be derived from the law relating to 
Common Law ‘ Corporations,’ particularly ‘ Ecclesiastical Corpora- 
tions Sole’, for in many respects there is a striking similarity 
between these English Ecclesiastical Corporations and the ancient 
and well-established mutts in India like the plaint mutt. Jam 
nnablé to accede to the learned Advocate-General’s contention 
that the idea of a corporation is an advanced conception of 
jurisprudence unknown to the Hindu Law. Without implying 
that ‘Trusts’ in the ordinary sense are unknown or foreign 
to Hindu Law (see the Tagore Case)*, I should say that the 
notion' of a corporate body as a legal entity is clearly recog- 
nized and is decidedly more in conformity wth the genius of the 
Hindu Law than the conception of ‘Trusts’ (Webb v. Macpherson’, 
recently decided by the Privy Council). In Manohar Ganesh 
Tambekar v. Lakhmiram Govindram’, Sir Raymond West, a 
profound jurist and eminent Hindu lawyer, observed (at pp. 263, 
264) “that the Hindu Law, like the Roman Law and those derived 
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from it, recognises not only corporate bodies with rights of property 
vested in the corporation apart from its individual members, but 
also the juridical persons or subjects called foundations. A Hindu 
who wishes to establish a religious or charitable institution may, 
according to his law, express his purpose and endow it, and the 
ruler will give effect to the bounty or at least protect it so far at 
any rate as it is consistent with his own dharma or conceptions of 
morality- A trust is not required for this purpose ; the necessity 
of a trustin such a case is indeed a peculiarity and a modern 
peculiarity of the English aw. In early times, a gift placed, as 
it was expressed, ‘on the altar of god’ sufficed to convey to the 
church the lands thus dedicated. Under the Roman Law of pre-, 
Christian uges, such dedications were allowed only to. specified 
national deities. After Christianity had become the religion of the 
Empire, dedications to particular churches or for the foundation of 
churches and of religious and charitable institutions were much 
encouraged. ‘The officials of the church were empowered specially 
to watch over the administration of funds and estates thus dedicat- 
ed to pious uses, but the immediate beneficiary was conceived as a 
personified realization of the church, hospital or fund for ransoming 
prisoners from captivity. Such a practical realism is not confined 
to the sphere of law; it is made use of even by merchants in 
their accounts and by furnishing an ideal centre for an institution, 
to which the necessary human attributes are ascribed (Dhadphale 
v. Gurave)', it makes the application of the ordinary rules of law 
easy, 28 in the case of an infant or a lunatic. Property dedicated 
to a pious purpose is by the Hindu as by the Roman Law placed 
extra commercium, with similar practical savings as to sales of 
superfluous articles for the payment of debts and plainly necessary 
purposes. Mr. Macpherson admitted for the defendants in this 
case that they could not sell the lands bestowed on the idol Sri 
Ranchhod Raiji. This restriction is like the one by which the 
Emperor forbade the alienation of dedicated lands under any 
circumstances. It is consistent with the grants having been made 
to the juridical person symbolized or personified in the idol at 
Vakor”. Dealing with the same subject, the learned’ authors of: 
the Digest of Hindu Law (W. & B. H. L., pp. 201—202) remark: 
“ The idol, deity or the religious object is looked on as a kind of 
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human entity and the successive officiators in worship us a corpo- YV A 
ration with rights of enjoyment, but not generally ot partition ori Swami 
alienation, except so far as this may be necessary to prevent greater Vidyanidhı 
injury. Such endowments are frequently founded by subscriptions sen 
and are angmeuted by gifts and bequests simply to the institution. 

No rules have, in a majority of these cases, beon formally prescribed. ser ha 
The intention of the founders has to be gathered from the tradi- 

tional practice and the succession is thus determined by tho cus- 

tom of each particalar institution though this may have become 
embraced in some more extensive custom. And as to the manage-' 

ment ‘of an endowment, it is not competent for the holders in one: 
generation to impose rules on those of another. The endowment} 

once made cannot be resumed, but performance of the duties’ 

may be enforced”. Again (at pp. 185, 186, footnote) “The ideal 
personality of the idol is recognized in many cases. Under the 

Roman Law, the res secre, in the higher sense, were dedicated to 

the public divinities and this dedication required the concurronce 

of thé public authority * * * * * X, The sense of the dominant 

interest’ of the sovereign makes itself manifest, even amongst the 

pious Hindus, in Nuradu’s rule that ‘whoever gives his property 

away (i.¢., makes a religious dedication, as gifts for merely secular 
purposes were discountenanced) must have a special permission to 

do so, from the King. ‘This is an eternal law’ (Narada, Transl., 

page 115. See also, Vyav. May, ch. IV, sec. VII, para. 23), * * * 

#*% *#%*, No legal restriction has been placed on the dedication 

of property to either public or private religious purposes * * * * * x, 

The inalienable character of land consecrated to religious purposes 

has been generally recognized, under the Roman, Christian and 
Muhathmadan systems as well as by the Hindu Law and under all 

has sometimes been found as an embarrassment ”’, 





In Maharanee Shibessourt Debia v. Modooranath', in which 
it was held that lands dedicated to the services of an idol cannot 
be alienated by a shebait, though he can create derivative tenures 
and estates conformable to usage (ef. Proviso 2 to sec. 11 of the 
Madras Rent Recovery Act, VIII of 1865), their Lordships of the 
Privy Council virtually base their decision on the theory of the idol 
being a jaristic person and they observe (at p. 278) ‘that the 
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rents constituted therefore, in legal contemplation, its property. 
The shebait had not the legal property, but only the title of 
manager of a religious endowment.’ Again in Prosunno Kumari 
v. Golubchand!, in which it was held that shebaits who succeed one 
another form a continuing representation of the debutter property, 
that though such property is generally inalienable, yet it is compe- 
tent for the shebait to incur debts for the proper expenses of 
keeping up the religious worship, repairing the temple, &c., and 
that Judgements obtained against a shebait in respect of such debts 
are binding upon succeeding shebaits, though the decrees could 
be executed only against the (current) rents and profits of the 


_ debuiter property, Sir Montague Smith, in delivering the Judg- 


ment of the Judicial Committee, referred to the idol as the owner 
of the property in an ‘ ideal sense’, though in the nature of things, 
its possession and management must be entrusted to some person 
as shebait or manager, In Jugadamba Dosse v. Poddomone Dosse? 
the High Court of Calcutta observed (at page 830) “the ownership 
of the debu‘ter property is vested in the idols, the shebaits being, 
strictly speaking, not trustees for the idol, byt managers”. In 
Narayan v. Chintaman? and the Collector of Thana v. Hari 
Sitaram?’ it was held on the authority of the decision of the Privy 
Council in Prosunno Kumari v. Golabchand® above referred to, 
that religious endowments in this country whether Hindu or 
Mohamedan are not alienable, though the annual revennes of such 
cndowments, as distinguished from the corpus, may be pledged for 
purposes ossential to the institution endowed. 


The religious foundations known as debutter, devastanams or 
lemples are the most numerous in India and have the largest 
cndowments, especially in the shape of lands, assignment of public 
revenue and jewellery. These institutions have boen established - 
for the spiritual benefit of the Hindu community in general or for 
that of particular sects or sections thereof. The management of 
these institutions is vested in one or more persons variously known 
iu this Presidency as dharmakartas, panchayets, uralans, &c., but 
referred to in the Religious Endowments Act (XX of 1863) and in 


——— 
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judicial decisions as trustees, managers or superintendents. Their 
office is either hereditary or for life and as a general rule they have 
no beneficial interest in the endowments or their income. As already 
stated, the worshippers are beneficiaries only in a spiritual sense 
and the endowments themselves are primarily intended for spiritual 
purposes, though indirectly and incidentally a good number of 
. people derive material or pecuniary benefit therefrom as office. 
holders, servants or objects of charity. In the decisions above 
referred to at length, the presiding idol is treated as a juristic per- 
son in whom the properties constituting the endowments are vested. 
The question has not been suggested or considered, whether the 
community itself for whose spiritual benefit the institution was 
founded and endowed may not more appropriately be regarded as a 
corporate body forming the juristic person in whom the properties 
of the institution are vested and who act through one or more of 
the natural persons forming the corporate body,—these latter being 
the dharmakartas or panchayets, &c., charged with the execution 
of the trusts of the institution and possessing strictly limited powers 
of alienation of the endowments, as defined in the cases cited above. 
Though a fluctuating and uncertain body of men cannot claim a 
profit a prendre in alieno solo, nor be the grantee of any kind of real 
property (see Goodman v. Mayor of Saltash)', yet there is high 
authority for treating such a community a8 a corporation of juristic 
persons in relation to religious foundations and endowments. Deal- 
ing with the history of Church Endowments, Savigny says :— 
(‘Jural Relations’ translated by Rattigau, pp. 196—198). “Since 
then, under the Government of Christian princes, Church Institu- 
tions appeared as juristical persons, what is the precise point to 
which we have here to ascribe the personality, or how are we to 
form an accurate conception of the subject-matter of the Rights of 
Property existing in them? Above all, the following contrast to 
the earlier period is here unmistakeuble. The ancient gods were 
conceived as individual ‘Persons’ resembling individual visible 
men that one sees around one, and nothing was more natural than 
that each of them should have his own personal property, while it 
was only a further development of the same thought when the God 
who was venerated ina particular temple was represented as a Juris- 
tical Person and indeed even granted personal privileges, The 


L L. BaT A, O. 638, at p. 648, 
0 % 


Vidyapurna 
Thirthg 
Swami 


Vs 

Vidyanithi 
Thirtha 
Swami. 


Bhashy Bh 
Atyangar, J. 


ee THE-MADRAS LAW JOURNAL REPORTS. [vole XIV. 


Vidyapurna Christian Church on the other hand rests on the belief in One God 
Sane and itis united together by this common belief and by the distinct 
Vidyanidhi revelation of that one God to one Church. It was an casy matter 
roe therefore to import the same principle of unity also into Froperty- 
— relations, and this conception in fact finds expression in wholly 
Peering z, different periods of time, as well in the teachings of writers as in 
-~ the sentiments and mode of expression of the individual Founders 

of Endowments. Thusit happened quite commonly that at times 

Jesus Christ, at other times the Universal Christian Church, or 

her visible head, the Pope, was designated as the Proprietor of the 

Church Estate. But a closer consideration must lead to the convic- 

tion that this conception is wholly inapplicable to the necessarily 
restricted province of law and that the recognition of individual 

juristical persons even with reference to Church Property must be 
substituted for it * * * x * ** * * The subject of the succes- 

sion (where a testator leaves property to a church) is therefore a 
particular Church Community, thatis to say, the corporation of 
Christians appertaining to that church * * * * +, These writers 
uniformly recognize the particular Church Community as the pos- 

sessor of the church property, for instanco, therefore, in regard ‘to 
Parochial Estates, the Totality of the Parishioners.” (See also Pollock 

and Maitland, History of the English Law, Vol. I, p. 4804). For all 

practical purposes, however, it is immaterial whether the presiding 

idol or the community of worshippers is regarded as the corporution or 

juristic person in whom the properties are vested, though from juristic 

point of view there may be a difference of opinion as to which theory 

is the more scientific. In the words ofa recent writer on Jurisprudence 
(Salmond’s Jurisprudence (1902), p. 846) “ the choice of the corps 

into which the law shall breathe the breath of a fictitious person- 

ality is a matter of fori rather than of substance, of lacid and 
compendious expression rather than of legal principle,” though, as 

pointed out by the same writer, the tendency of English law is to 

prefer the process of ‘incorporation’ (of human beings) to that of - 
‘personification ’ (of objects, e. g., a charity, or of institutions, 6. g., 

a church, &c.). 2 


Next to these temples and devastunams, the most important 
religious foundations in this country are the ancient mutts presided . 
over almost invariably by learned and pious ascetics. The origin 
and growth of these mutts is described in the J udgments of this 
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Gont. in Sammantha Pandara v. Sellappa Betti! and Geyana’ 
Sambandha Pandara Sannadht v. Kandasami Tambtran* and 
in the recent work of Mr. Ghose on Hindu Law (Ch, VOI). As. 
stated ‘already, there is a considerable similarity between these 


mutts and ecclesiastical corporations in Europe, in respect of their ` 


origin, growth, and object. Speaking of the early history of 
bishops m Europe, Cripps, in his ‘Law of the Church and Clergy’ 
(8rd Edition, at page 74) observes: “For many centuries after 
the Christian era the bishop was the universal incumbent of his 
diocese and received all the profits, which were then bnt offerings 
of devotion, out of which he paid the salaries of such as officiated 
ander him as deacons and curates in places appointed. After- 
wards’ when churches became founded and endowed he sent out 
his clergy to reside and to officiate in those churches, reserving 
to himself a certain number in his cathedral to counsel and 
assist him.” The origin and growth of mutts in this country 
8 thus described .i in the two Judgments of this Court already refer- 
red to : “ A preceptor of religious doctrine gathers around him a 
number of disciples whom he initiates into the particular mysteries 
of the order and instructs in its religious tenets. Such of these 
disciples as intend to become religious teachers renounce their 
connection with the family and all claims to the family wealth and 
as it were, affiliate themselves to the spiritual teacher.whose school 
they. have entered. Pious persons endow the school with property 
which is vested in the preceptor for the time being and a home for 
the school is erected and mattam constituted, Sammantha Pandara 
y. Sellappa Chetti'. The ascetics who presided over them were held 
owing to their position as religious preceptor, and often also in 
consequence of their own learning and piety, in great reverence 
by: ‘Hindu princes and noblemen who from time to time made large 
presents | to them and endowed the mutts under their control with 
grants. of land. Thus a class of endowed mutts came into 
existence, in the nature of monastic institutions presided over by 
ascetics or sannyasis who had renounced the world.” The object 
of these mutts is generally the promotion of religious knowledge, 
the imparting of spiritual instruction to the disciples and followers 
of the mutt and “ the maintenance and strengthening uf the doc- 
trines and tenets of particular schools of philosophy. These 
pa Na a a cele ee 
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institutions have thus exercised considerable influence over the 
laymen in ‘their neighbourhood, becoming centres of classical and 
religions learning.” The two classes of institutions, vtz., temples 
and mutts, are thus supplementary in the Hindu Ecclesiastical 
system, both conducing to spiritual welfare, the one by affording 
opportunities for prayer and worship, the other by facilitating 
spiritual instruction and the acquisition of religious knowledge— 
the presiding element being the deity or idol in the one, the 
learned and pious ascetic in the other. The position of the 
head of the mutt is thus not the same as or analogous to 
that of managers or dharmakartas of devastanams and temples, 
but resembles more that of Bishops and Archbishops in the 
Christian System of Europe. In the case of temples, the endow- 
ments whether in the shape of landed property or tasdik allowances 
have to be devoted to the carrying out of the specific purposes con- 
nected with the temple, t. e., the daily worship and the periodical 
ceremonies and festival—purposes defined and settled by usage and 
custom and generally recorded in what is known as the ‘ dittam’— 
and the dharmakartas are mere trustees for the carrying out or 
executing of such trusts. In the case of mutts, however, such defin- 
ed and specific purposes immediately connected with the mainten- 
ance of the mutt as an institution, are, in the nature of things, very 
limited and a large part of the income derived from the endowments 
of the mutt as well as from the money-offerings of its disciples and 
followers—which offerings as a rule are very considerable—is at 
the disposal of the head of the mutt for the time being, which he 
is expected to spend, at his will and pleasure, on objects of 
religious charity and in the encouragement and promotion of 


_ religious learning. His obligation to devote the surplus income 


to such religous and charitable objects is one in the nature only 
of an imperfect or moral obligation resting in his conscience 
and regulated only by the force of public opinion and he is in 


_ no way, whether as s trustee or otherwise, accountable for it in 


law. A corporation, however, like any natural person can act 
as a trustee (Lewin on Trusts, 10th Edition, p. 30; Kent’s Com- 
mentaries, Vol. 2, p. 280), and itis not uncommon that a mahunt 
or head of a muit, as a corporation sole, is appointed as a trustee, 
manager or superintendent of important temples, devastanams und 
katalais and in that capacity, he is accountable and responsible, 


F 
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like any other trustee, manager or superintendent of such religious 
institutions. In legal contemplation, therefore, the head of a mutt, 
as such, has an estate for life in its permanent endowments and an 
absolute property in the income derived from the ofterings of his 
followers, subject only to the burden of maintaining the institution. 
Over the corpus of the endowment, however, his power of dispo- 
sition is very limited as in the case of managers of temples and 
devastanams. He canuot alienate or charge the corpus or the 
income beyond his own life-time, so as to bind the mutt and his 
successors, except for purposes plainly necessary for the maintenance 
of the: mutt. It should however be borne in mind that such neces- 
sity can arise but rarely in the case of mutts and at any rate not to 
the extent to which it may, in the case of temples. And except 
under ‘such circumstance, an alienation of the corpus or a charge 
thereon made by him and debts incurred by him will not bind the 
mutt or his successors, merely because the same was made or 
incurred for general religious and charitable purposes appropriate 
to an ascetic or the head of a mutt. If the decision of this Court in 
Sammantha Pandara v. Sellappa Chetti! is to be taken as a ruling 
that a, debt incurred by the head of a mutt is binding upon his 
successor, because it was incurred for such purposes though it was 
not plainly necessary for the maintenance of the mutt as such, I 
am with all deference unable to concur in it. 


It will thus be seen that the property of the mutt is, like the 
benefice of a bishopric of the Christian church, substantial] yinalien- 
able; the head of the mutt for the time being, has, like the 
bishop (vide Stephen’s Comm., Vol. 2, p. 765; Wall v. Nison”, 
Encycl. of the Laws of Eng., Vol, IV, tit. ‘Ecclesiastical Corpo- 
rations’): subject however to the limited burden of maintaining the 
mutt, absolute dominion over the revenues accruing during his life- 
time. Thus in Knight v. Mosely’, Hardwicke speaking of the 
estate" of a parson—which is even more analogous to that of 


the head of a mutt in India—said that he ‘has a fee simple qualified 


and under restrictions in right of the church, but he cannot do 
everything that a private owner of an inheritance can.’ To the 
same effect, but speaking more generally of all ecclesiastical corpo- 
rations sole, Jessel M. R.in Mulliner v, Midland Railway Company’ 
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since decided as to rectors, vicars and others that though in a 
certain sense owners in fee simple, yet in many respects they had 
only the powers of tenants for life. Of course no owner in the fee 
simple can actually enjoy beyond his life and therefore to that 
extent, they were no better and no worse off than other owners 
in fee simple. But it was said that being seized in right of their 
churches, they had not the ordinary powers of other proprietors in 
fee simple * * * * * and they were not allowed to use their pro- 
perty in the same way as ordinary owners of land.” The Master 
of the Rolls then points out that ‘such restricted ownership and 
restricted rights’ are nothing ‘new or remarkable,’ and by way of 


„further illustration refers to charity corporations and municipal: 


corporations. The head of the mutt being an ascetic, there are no 
rights of inheritance between him and his blood-reiations and the 
unexpended portion of the revenues devolves, according to custom, 
on the succeeding head of the mutt, along with the corpus of tho 
mutt property. In this respect the case of the bishop is different, 
as the properties belonging to him personally —including his savings 
from the revenues of the benefico—devolve upon his legal represen- 
tatives or heirs, as the case may be, and not upon his successor in 
office, As regards succession, it is regulated in the case of mutts by 
the custom or usage of each particular mutt, but in most cases, especi- 
ally in Southern India, the euccessor is ordained and appointed by 
the head of the mutt daring his own life-time and in default of 
such appointment, the nouunation may rest with the head of some 
kindred institution or the successor may be appointed by election 
by the disciples and followers of the mutt or in the last instance by 
tho Court as representing the sovereign. But whatever differences 
of detail there may be between the head of a mutt in India and a 
bishop or other similar ecclesiastical person in Europe, there is a 
striking similarity between the two in respect of the corporate 
character of the office and the beneficial enjoyment of the income 
by the incumbent and in my opinion therefore the head of a mutt 
is as much a ‘corporation sole’, as æ bishop admittedly is, each 
being equally with the other “a body politic having perpetual 
succession and being constituted in a single person, who in right of 
some office or function, has a capacity to take, purchase, hold and 
demise (and in some particular instances, under qualifications and 
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restrictions, power to alien) lands, tenements and hereditaments, to 
him and his successors in such office for ever, the succession beiug 
perpetnal but not always uninterruptedly continuous”. (Grant on 
Corporations p. 625; see also Kent’s Commentaries, Vol. 2, p- 
274), , | As in the caso of a bishopric, perpetual succession ina mutt 
is secured by the provision for nomination of a successor (whether 
by the head: of the mutt or otherwise) and by the restriction against 
alienation—though owing to delay in the nomination of a successor, 
in cases In which the deceased head of the mutt, has failed to ordain 
and nominate a successor, there may occasionally be periods of 
interregnum or vacancy during which there is none in existence in 
whom the corporation resides and is visibly represented (seo Challis, 
Real. Property, 2nd Edition, p. 91). 


The continuity in the designation of the head of the mutt 
(though in some cases, with a slight variation to identify the 
natural person) and the use of a corporate seal are other indicia of 
the corporate character of the institution (cf. a notable instance of 
an ecclesiastical corporation sole,in S. A. No. 388 of 1902* quite 
recontly dispused of, being the spiritual office of ‘ Veda Vrithi’ in a 
village; endowed with a sinall Inam, the advowson or the right of 
presentation to the office belonging to the Brahmm community of 
the village). 


Far from being foreign to the Hindu Law, the conception of a 
‘corporation’ was worked out not only in respect of religious 
foundations and establishments and eleemosynary institutions, but 
also in respect of lay institutions and offices. The King in India 
was as much a corporation sole as the King in England, and many 
subordinate chiefs of principalities and feudatories which were 
in the nature of a Raj, were also, by custom, prescription and 
sometimes even by charter, ‘corporation sole’ in analogy to the 
King, though the chiefs themselves were not really invested with 
sovereign authority. Several ancient zemindaris, both here and in 
the north,—which were in tho nature of a Raj or principality—and 
the ancient “stanoms’ of Malabar, really fall under this category. 
In two learned articles in the Law Quarterly Review (Vol. XVI, 
p. 885, and Vol. XVII, p. 131), Professor Maitland has made an 
pace to criticise the ‘concept’ of a ‘corporation sole,’ and 
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seh a especially as regards the Crown, he suggests that the King is 
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properly not a ‘corporation sole, but “the head of a highly complex 

and highly organised corporation aggregate of many”, he and his 
subjects together forming the corporation. Referring to these 
articles, Mr, Salmond in his ‘ Jurisprudence’ (Edition of 1902, p. 
847 footnote) pointsfout that “ corporations sole are not a peculiarity 
of English Law”, that ‘ the distinction between the two forms of 
incorporation (viz. aggregate and sole) is well known to foreign 
jurists’ and that the conception of a corporation sole “is perfectly 
logical and capable of serious and profitable uses”. Whichever 
may be tho more correct theory as regards the Crown—and even as 
to this, the same learned writer explains (p. 363) that under a 
monsrchical system of Government, where “everything which is 
public in fact in conceived as royal by the law, there is no need 
or place for incorporate commonwealth, res publica or wneversitas 
regnt” and ‘ the citizens of the State are not fellow-members (with 
the King) of one body politic and corporate, but fellow-subjects 
of one sovereign-lord’ who is a corporation sole. Whichever may 
be the more correct theory as regards the Crown, it is undoubted 
that the holders of several public offices have been constituted 
corporations sole, by recent statutes and described as such (vide 
Pollock on Contracts, 7th Edition, at p. 116; XVII, Law Quarterly 
Review (1901), pp. 144 to 146. For an instance, in India, see S. 6 
of the Charitable Endowments Act, VI of 1890). In a similar way 
xœ corporate character also formerly belonged to several important 
public offices in India, especially military and police, notably poli- 
gars, Except in the case of the ‘ stanoms’ of Malabar,—which still 
preserve their original corporate character, the stanis still being 
corporations sole—the corporate character of ancient zemindars and 
poligars, has, by a long course of judicial decisions, been destroyed 
and an anomalous law of impartibility and of descent to a single 
heir based unscientifically on family custom sabstituted therefor, 
with the result that an issue is raised in each case as to whether 
the zemindari or poliem is partible or impartible—an issue alto- 
gether alien to and unmeaning in respect of a corporation,—the 
onus being thrown on the party affirming its impartibility. The 
incident of inalienability attaching to the corporate character has 
suffered still more. In the earlier decisions ending with the case 
of Chintulapats Chinna Simhadri Raj v. The Zemindar of Vizia- 
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nagaram* the principle that a Zemindar had only an estate for 
life was generally recognised and acted upon, In the case last 
mentioned, Holloway, J., said : “ The ratio decidendi of all the cases 
down to the two latest (1 Mad. H. C. R., pp. 148 and 455) 
clearly is that the zemindar has really an estate analogous to an 
estate tail as it originally stood upon the statute De Donts. He 
is the owner, but can neither encumber nor alienate beyond the 
period of his own life. If he had sold, the sale would be inopera- 
tive beyond his life and would amount merely to an alienation of 
his life interest. It was most unfortunate that the estate of an 
‘ancient zemindar in India should have been likened by that eminent 
Judge to an estate tail under the English Law, as it stood under 
the statute De Donis instead of to the estate of a natural person 
constituting with his predecessors and successors, a corporation sole. 
The result has been that the theory of an estate for life had to be 
gradually abandoned as the same was not based on any intelligible 
or sound legal basis. Until the decision of the Privy Council in Rani 
Sartaj Kuard’s case”, the trend of judicial decisions in India was to 
apply io alienations made by the holder of an impartible zemindari, 
the principles of the Mitakshara Law applicable to alienation of 
ordinary partible property. If the zemindar had no coparceners 
who if the property were partible would be entitled to a shave, 
it was held that the zemindar could at his will and pleasure 
alienate the whole or any part of the zemindari, whether by act 
ènter vivos or by will notwithstanding that the zemindari was au 
ancestral one. Where however the zemindar had such coparoc- 
ners he was regarded as occupying the position of managing 
member of an undivided Hindu family and his alienations were 
upheld only if they were within the powers of such managing 
member. Since the decision of the Privy Council in Girdhare Lall 
v. Kantoo Dall’ in 1874, even the doctrine of the pions obligation 
of the son to discharge the debts of his father, if they were not 
illegal or immoral, has been extended to the holders of impartible 
zemindaris. The restriction of the alienation of an impartible 
zemindari having been falsely based on the Mitakshara doctrine 





1, 2M. H.O, R, 128, 3. I. L, B. 10 A. p. 272. 
3 L,R. L L A 831:5. C. 14 B, L. R. 187. 
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eee applicable to joint family property owned by all the coparceners 


the result was that when the question was raised -before .the 


. Judicial Committee in Sartaj Kuari’s case, it was decided that the 


Mitakshara doctrino was inapplicable, the coparceners not being 
joint owners with the zemindar and that the zemindar thorefore 


could, as sole owner, alienate zemindari or any portion thereof 


at his will and pleasure. If the succession of a single heir by a 
rule of promigeniture or the selection of the most competent 
among the heirs to succeed to the zemindari or poliem—subyect 
in either case, to confirmation by the ruling power, the property 
of a corporation not being, in law, an estate of inheritance—and 
the incident of inalienability had both been based on what I 
consider was the sound jural basis, viz., that the zemindar. or 
poligar was a civil corporation sole, charged (even now) with 
quasi-public duties (vide the Judgment of Judicial Committee 
in the Madras Railway Company v. Zemindar of Kavatinagar)', 
and that each natural person who for the time bemg was zemindar 
or poligar, had, as in the case of ecclesiastica] corporations, .only 
a life-estate in the zemmdari with a very restricted power of 
alienation for necessary purposes, but witk absolute beneficial enjoy- 
ment of the revenues, subject only to the burden of maintaining 
or making suitable allowances for the members of the family, the 
question as to whether poliems and ancient zemindaris were in 
each case purtible or impartible would not have arisen; the 
anomaly of resting their impartibility on family custom and of 
applying to zemindars and poligars the law regulating the powers 
of managing members of undivided Hindu families—powers which 


‘supplemented as they have been by the English equitable doctrine 


laid down-in Hanuman Prasad’s case are ample and elastic enough . 
to bring about in course of time the disintegration of. zemindaris 
and poliewms, no less than of ordinary partible estates;and the 
decision of Sartaj Kuarv’s case which was but the logical outcome 


‘of basing the impartibility of those estates on the unsound principle 


of family custom ‘regulating succession by primogénitare would 
have’been averted. Tho corporate. character of these institutions 
having however long been destroyed-by judicial decisions, and by 
the fiscal laws relating to the sale of land for arrears of revenue 


due to Government and in no small degree, by a stereotyped form 


1. 14 B. L. R., 209 at p. 317. 
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of sannad which was indiscriminately issned under Regulation 
XXV of 1802 in the case-of all estates whether they were ancient 
zemiidaris and poliem or merely ‘mittahs or proprietary estates 
crodted under the Regulation—in respect of which latter class alone 
the form of sannad was appropriate—it is unnecessary to elaborate 
any further the theory of ‘lay civil corporations’ under the common 
‘law of this country and advert at any length to the origin and 


growth of these as important political and official institutions. 
spaa A 
1 


-h 


' Į confess that the theory of the ecclesiastical and lay institu- 
‘ tions above referred to being “‘ corporations sole” may seem an ‘ old- 
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fashioned sort of notion’ not likely to commend itself readily to the | 


modern mind imbued with the equitable doctrine of ‘Trusts’ on the 
cone hand and the ideas of ‘municipal corporations’ and ‘joint-stock 
‘companies’ on the other, as well as with ideas of unfettered freedom 
of alienation both inter vivos and by will and of acquisition by 2 
trespasser or wrongdoer of ownership and of limited interests in 
immoyeable property under the operation of the law of limitation by 
‘the wrongdoer persevering in his wrong for over the statutory 
. period whether he be conscious or unconscious of his wrong. But 
I sincerely trust that in the interests of the moral well-being to the 
people of this country and of its ‘peace and good government’ the 
notion will not die out in the case at any rate of. ecclesiastical and 
eleemosynary institutions as it has died out in the case of lay 
institutions, and that their corporate character will be preserved 
and their disintegration arrested by extending to them the bene- 
ficent provision of Madras Regulation X of 1831, which saves tho 
landed estate of minors from liability to sale for arrears of revenue 
‘> due tó Government—the Collector of course being at liberty to real- 
` -ize the arrears by assuming management of the estate under Act 
ALT of: 1864, —by prescribing in lieu of the existing period of 12 
years from the date of the alienation or adverse possession (vide 
Gnanasambantha v. Velu Pandaram,') a period of limitation of 60 
years for suits to recover possession of immoveable property forming 
the endowment of a public charitable or religious institution, which 
has been improperly alienated or held adversely to the institution, 
and lastly, (though not least) by amending the Religious Endow- 
pai Act ZX of 1868) so as to better define the constitution of 


ooo L LL. R 23 M, 271 P. O. ae i 


' ‘Vidyapurna 
Thirtha, 
Swami 
Y. 
Vidyanidhi 
Thirtha 
Swami. 


Bhashyam 


Aiyangar, J. 


182 THE MADRAS LAW JOURNAL REPORTS. [VoL. XIV, 


the committees established under it, the powers and duties of 
committees and trustees and their mutual legal relations and render 
more effective the control of the judiciary over the administration 
of religious endowments, without in any degree departing from the 
fandamental principle of the Act, of severing the connection of 
the executive authorities with such administration. 


Reverting now to the subject of religious or ecclesiastical cor- 
porations sole, the question to be next considered is the effect of 
lunacy on the status and rights of a mahunt or head of a mutt. He 
no doubt becomes incapable of discharging the spiritual as well as 
the temporal functions of his office, but his lunacy cannot divest 
him of the life-estate which he has in the properties of the mutt, 
nor can it divest him of his status as head of the mutt. The only 
course for the purpose of securing the due discharge of the spirit- 
ual function of the office and the management and preservation of 
the endowment and its income 1s to provide suitable agency for the 
purposes. Whereas in the present case, the head of the mutt las 
been found a lunatic on inquisition under Act XXXV of 1858, no 
diffculty will arise. Under section 9 of the Act, the Court ap- 
points a ‘manager’ of his estate; and the lunatic has a life-estate 
in the endowments of the mutt—subject to the obligation of main 
taining the mutt out of the income—the manager is entitled tu take 
charge of such estate and manage the same on behalf of the lunatic 
and provide for the conduct of the necessary worship and the reli- 
gious ceremonies of the mutt, by appointing persons duly qualified 


! for the purpose. The surplus income left after meeting the neces- 
/ gary and customary expenses of the mutt, will accumulate for the 


! 


benefit of the lunatic and his successors. If the head of the mutt 
showld recover his sanity and such recovery is declared by the Court 
under section 21 of the Act, he will of course be entitled to resume 
the rights and duties of the office and discharge his temporal 
and spiritual functions. This procedure is substantially the same as 
the one obtaining in Europe both ander the Canon Law, and in the 
Church of England, when a bishop becomes insane. The author 
of the ‘Praelectiones Juris Canonici’ (Vol. I1, p. 351) refers to the 
opinion of some who think that from the point of view of the ‘jus 
naturalis a bishop loses his jurisdiction from the vory fact that he 
falls into a state that he can never enjoy it; and combating this 
view, he observes that this cannot be accepted inasmuch as human 


| 
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rights once lawfully acquired are retained even though he who 
holds them cannot exercise them himself, for they can be exercised 
in his name by delegating them—a principle which is in accordance 
with the genius of the Hindu Law. Under the Canon Law, when 
an archdeacon or any other person installed in an ecclesiastical 
office'is attacked by lunacy or a disease by which he is rendered 
unfit : to carry out the duties which appertain to him, his Dignity or 
Office or Benefice does not fall vacant, nor is he to be deprived of 
it, but provision is to be made for a co-adjutor to him, a portion 
suitable for the livelihood of the co-adjutor being deducted from 
the returns. Moderate clothing and food should be provided for the 
co-adjutor in such a way that the whcle of what is left of the pro- 
fits (after such provision has been made) should remain to the in- 
capacitated prelate or beneficiary (vide Tit ‘ Juris Canonici Theoria, 
Vol. I; p. 84). In Burn’s‘ Ecclesiastical Law’ (Vol. IL, p. 806 Tit. 
‘ Co- - Adjutor’) itis stated : “In cases of any habitual distemper of 
the mind whereby the incumbent is rendered incapable of the admin- 
istration of his cure- such as frenzy, lunacy and the like, the laws of 
the church have provided co-adjutors”. The procedure in the 
English law is even now substantially the same and is regulated by 
the provisions of 6 & 7 Victoria, ch. 62 (see also Pope on Lunacy, 
p. 870). Applying the above principles to the present case, we find 
that after the Ist defendant was adjudged a lunatic and the 2nd 
defendant was appointed manager of the mutt, the late disciple of 
the lst defendant was during his life-time, carrying on the cere- 
monies of the mutt and the worship of Gopinath the idol installed 
in the mutt and of Ramadeva, the personal God of the head of the 
mutt—he being qualified to perform the puja for both the idols. 
Subsequent to the death of the disciple, the 2nd defendant has 
made due provision for the worship of Gopinath by employing a 
duly-qualified Grihastha (not an ascetic) and for the worship of 
Ramadeva—which can be done by an ascetic alone—by entrusting 
it to the 8rd defendant, the head of one of the Udipi Mutts; the 
manager himself attends to the secular and temporal affairs of the 
mutt. .The manager appointed under S. 9 of the Act XXXV 
of 1858. being really an officer of the Court, it is of course competent 
to the District J udge to give him such directions as may be necess- 
ary from time to time for the due discharge of the spiritual and 
secular functions appertaining to the office of head of the mutt. 
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The appeal therefore fails and'I would dismiss it with one set 
of costs. - 

BY THE COURT.—At the hearing of the appeal when Mr. 
Sundram Aiyer, junior vakil for the 2nd respondent, began to argtie 
the case following his senior, Mr. C. Ramachundra Row Sahib, objec- 
tion was taken on behalf of the appellant to second counsel being 
heard for the same party. This objection we overruled as it is the 
well-established practice not only in England including the Judicial 
Committee of the Privy Council but also in this country, though 
this right is not frequently exercised in this Court the only limita- 
tion being here as in England that a third counsel is not at liberty 
to address the Court on behalf of the party entitled to the reply. 
We are aware second counsel have been heard in this Court and 
some of the cases in which this was done were referred to by the 
learned pleader for the 2nd respondent. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Mr. Justice Benson and Mr, Justice Bhashyam Aiyangar. 


Pakkiam Pillay ae ... Appellant® (2nd Deft.). 
v. 


, Seetharama Vadhyar and others .. Respondents (Lst PUf., 
3rd PIF. and legal 
representative of the 
2nd PIF., 4th PIF., 5th 
Piff’s legal. represen- 
tative, Pliffs. 6 to 11 
and Defts. 1 and 3). 


Sy itual office—Inam~—Nature of estate—Effect of inam patla. 
Where land is held by a person as emoluments attached to a spiritnal office 


Seotharama in a village (the right to appoint to the office being vested in the Brahmin Com- 


Vadbyar. 


munity of the Village) such person is entitled to hold the land so long as'hè is 
the holder of the office and any alienation of the land to a stranger wil] be void 
us against the rightful holder. 

Where an inam title-deed is granted by the Government to the holder for 
such lands and the title-deed contains a term that the inam is the absolute pro- 
perty of the holder which he may hold or dispose of, as he thinks proper, the 
stipulation has operation only as Letwoen the holder and the Government bat docs 
not alter the nature of the estate taken under the omginal grant. 


* S, A. No. 388 of 1902. 22nd December 1908, 
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Second appeal from the decree of the Additional Subordinate 


Tudge’s Court of Tinnevelly in A. S. No. 272 of 1900 presented 


against the decree of the Court of the District Munsif of Srivilliput- 
tur iï in, O. 8. No, 45 of 1906. 


A. &. Balasubrahmanya Aiyar for appellant. 
l M. B: Ramakrishna diyar for respondents. 
The Court delivered the following 
JU DGMENT :—The inam appears to have been granted 


originally for the support of a spiritual office in the village, the 
` right to appoint to the office being vested in the Brahman Commu- 
~ nity ‘of the village. Atthe time when the inam title-deed was 


issued in 1865 the holder of the office was Rama Sastri, in whose 
name the title-deed was issued. Butit is clear from the Inam 
statement (Exhibit H) of Rama Sastri that hedid not claim tho 
.inam'as his hereditary personal inam, but only as the then incum- 
bent ‘of the office. It is found that the Ist plaintiff is now the 


de facto and de jure holder of the office. The inam title-deed, no 


doubt, in terms declares that the inam is the absolute property 
of Rama Bastri which he may hold or dispose of, as he thinks 
proper, but this must be construed as intended to operate only as 
between Rama Sastri and the Government which could have 
resumed it under Regulation XXV of 1802. 


The inam title-deed, therefore, cannot confer on the 1st defend- 
ant any title or right which Rama Sastri had not got under the 
original grant. 


The alienation to the 2nd defendant by the Ist defendant (the 
son of Rama Sastri) is, therefore, void and the plaintiffs are entitled 
to a declaration that the Ist plaintiff, as the present holder of the 
office, is entitled to hold and enjoy the office, with its emoluments— 
viz., the inam and cash allowances so long as he isthe holder of 
the office. 

We vary the decree accordingly, but as the appellant has 
substantially failed, he must pay the costs of this appeal. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Bhaushyam Alyangar. 


Periasami Thalavar su Appollant® (Plaintif). 
Y. 
Subramanian Asari p4 Respondent (lst Deft.). 
Poeun Contract— Penaliy—Hsgh rate of intereot, 
n Whero under the terms of a bond executed to tho stuko-holdorg of a certam chit- 


EEE fund the obligor bound himself to pay 27 cottas of paddy in certain instalment and 
Asari that on default to pay 1/16th cotta per cotta per diom for interest from date of 
default. 


Heid that the stipulation was not unenforceable. 


Second appeal from the decree of the Additional Subordinate 
Judge’s Court of Tinnevelly in A. S. No. 453 of 1899, presented 
against the decree of the Court of the District Munsif of Amba- 
samudram in Q. 8. No. 212 of 1899 


Plaintiff and 5th defendant were joint stake-holders of aw 
lottery or chit. 1st defendant held a share in the same and obtained 
his prize of 30 cottas of paddy in the Ist drawing. As security for 
his paying in the subsequent drawings he executed a mortyage-bond 
promising to deliver 27 cottas in half-yearly instalments of 8 cottas 
each. Under the terms of the bond, if there was any default in the 
date of any single mstalment the whole was payable with interest 
at bth cotta per cotta of the debt per decree from date of default. 
The plaintif alleged that the 1st defendant did not pay the 5th. 
instalment and the suit therefore was fer the balance of the whole 
debt, t.6., 18 cottas with interest mentioned under the terms of the 
bond. The question was whether this stipulation to pay interest was 
not penal and therefore not enforceable. The Munsif held it was not 
penal. But the Sub-Jadge held it was penal and awarded interost 
at cotta per cotta a year. Hence this second appeal. 


V. C. Destkachariar for appellant. 
B. Panchapagesa Nastri for respondent. 
The Court delivered the following 


JUDGMENT :—There is no allegation that the defendant did _ 
not cuter into the transaction with his eyes open, or was deceived 


* S.A, No. 1077 of 1901. _ 24th November 1902. 


i 
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as to its terms. The bond was entered-into in accordance withthe  Periasami 


rules òf the Chit fund, which are not in any way illegal. ‘There is 
no ground for not allowing the rule to be given effect to. 


We set aside the decree of the Lower Appellate Court and 
restore that of the District Munsif ‘with costs in this and in the 
Lower: Appellate Court. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘Present :—Sir Charles Arnold White, Chief Justice, 
| and Mr. Justico Bhashyam Aiyangar. 


{ 
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Rangan Pattar ae is ... Appellant® (Ctr. 
. g Ptr. Decree-holder). 
Lakshmi Neithiar and 3 others ... Respondents (Petr. 


Civil Procedure Code, 8. 244-—Objection thal property belongs to Tavazhi—Question 


tn emecution. 
? 


An objection by a defendant that immoveable property attached in execution of 
u decreetis not the private property of the judgment-debtor but that of the tavazhi 
consisting of the defendant, the judgment-debtor and others is one falling within 
S. 244, C, P. 0., and an uppeal will lie from the order of the Court of First Instance. 


t 
Ramaswann Sastrulu v, Kameswaranima! followed. 
1 


Appeal from the order of the Subordinate Judge’s Court of 
South Malabar at Palghat, dated 4th March 1902, in A. S. No. 860 
of 1901 presented against the order of the Court of the District 
Munsif! of Palghat, dated 11th October 1901, in O. M. P. No, 1755 
of 1901. 


The appellant obtained a money decree in O. S. No. 328 of 1898 
against defendants 1 to 3. He attached the properties in dispute 
as the private property of the defendants 2 and 3. The 6th 
defendant in the suit objected on the ground that the properties 
were not the private properties of defendants 2 and 3, but 
belonged toa tavuzhi consisting of defendants 1 to 9. The District 
Munsif held that the properties were acquired by defendants 2 and 3 


t 


= A. As A. O. No. 25 of 1903, 11th December 1902. 
| 
| 
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and rejected the claim. Upon appeal under 8. 244, ©. P. C., the 
Sub-judge held that it was the property of the tavazhi and allowing 
tho 6th defendant’s appeal raised tho attachment. Henow..tlis 


second appeal. 


lst defendant was the wife of Kombi Achen and her daughter 
was the 2nd defendant and her son the 8rd defendant.’ Defendants 
4 to 9 were the children of the 2nd defendant. The properties 
were gifted to the 2nd and 8rd defendants and the question was 
whether the gift was exclusively for the 2nd and 8rd defendants 
or for the tavazhi which they represented (8rd defendant being the 
eldest male and one of the 2 managers). The Sub-judge held on the 
authority of Kuntacha Umma v. Kutht Mamme Haju! that the 
gift was to the tavazhis. . 


T. B. Ramachandra Atyar for appellant. 
C. Sankaran Nair for respondent. 


The Court delivered the following 


JUDGMENT .—As regards the first point relied on by the 
appellant, viz., that no appeal lay from the order of the District 
Munsif we are concluded by authority. See the judgment of 
the Full Bench in Ramaswamt Sastruln v. Kameswarummna?, 
The Judgment of the Privy Council in Chowdry Wahed Als v. 
Mussamat Jamee*, a case in which, in the language of that Judg- 
ment, tho circumstances were peculiar and exceptional, is not in 
conflict with the decision of the Full Bench of this Court. 


A3 regards the facts, it is not necessary to determine whether 
the burden of proof was on the execution creditor the 6th defend- 
ant. There is a finding of fact by the lowér appellate Court that 
the 6th defendant proved that the property in question formed ‘the 
tavazhi property of the defendant. There is evidence to support 
the finding. The appeal is dismissed with costs. 


1, I. L.B., 16M. 201. 2. I.L. R., 23 M. 361 
8. 11 B.L. B., 149. eo 
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IN, THE HIGH COURT OF JUDICATURE AT MADRAS. 
Presént :—Mr. Justice Benson and Mr. Justice Bhashyam Aiysngar. 


Kalliyanasundaram Pillai, minor, by his natural 
father and guardian Chidambara Pillas ...  Appellant* 
| (3rd Defendant). 


e- r T. 
Sabba Moopanar alias Chinnathambi Moopanar 
and others a eas ... Respondents 
EE (Plaintiffs). 


Hindu | Law—Co-twidows—Mortgage by senior rwidow-—Necessity-—Valid as against Kalliyanasun- 


: junior, widow and reversioncrs—Son of neat reversioner made defendant—Costs— 
Common ground-—Locus stand: of anpellant—Civil Procedure Code, 8, 540 
w Whore i in a suit upon & mortgage by one of two widows, the next reversioner and 
his gon are'brought i in ag claiming under a settlement exeouted by the other widow and 
a decree is obtained, the son of the next reversioner who 1s 80 impleaded as defondant 
has a locus standi to maintain an appeal and to appeal against the whole decree under 
S. 540,'0. P. C. 


In'the case of mortgage or other alienation made by the senior widow, the onur 
is npon the alienee to show that the consideration was in faot paid and thnt the loan 
waa raised or the alienation made for a purpose binding on the junior widow and 
the revergionary heirs; and the fact that the executant of the deed by her written 
statement fully supports the plaintiff's case in no way affects the onns 


Costs incurred by a widow in respect of n claim which is not bonafide and which 
the widow does not believe to be bonafide are not a legitimate charge on the hus- 
band’s estate and will not constitute a necessity to jusmfy alienation, but costs incar- 
red by the widow in defending the husband’s estate in a snit brought by third parties 
against’ her as the heir of her husband will be necessity sufficient to justify an alienation. 


l 
A mortgage executed by the senior widow fora necessary purpose without the 
concurrence of the junior widow will be binding upon the Intter and the reversioner. 
16 M. 1 distinguished. 
Appeal from the decree of the Subordinate Judge’s Court at 
Kumbakonani in O. S. No. 79 of 1899. 


B. Nagappa, C. Sankaran Natr, V. Sankaranarayana Sastri 
and C. S. Venkatramana Sastri for appellant. 
1 V. Krishnasamé Aver and T. Rangachartar for respondents. 

The Court delivered the following 

JUDGMENT :—This a suit onan hypothecation bond (Ex- 
hibit A) executed onthe 4th November 1886, by Athakutti, the 
senior widow of the last male owner of the property in favour of 
Appayu Moopanar ; a deceased undivided member of the plaintiffs 





* A. No. 48 of 1901, 21st October 1902, . 
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TR family. The bond was repayable on the 4th November 1887 with 
v. interest at 12 per cent. to that date, and thereafter at 15 per cent. 
Ta The 1st defendant Sellathachi, is the surviving junior widow 
of the deceased owner, and defendants 2and 8 are the reversionary 
heirs in whose favour the lst defendant executed an instrument 
of renunciation (Exhibit 7) in 1898, and who are joined inthe suit 
&s being in possession of the property jointly with the lst defend- 
ant, The defendants 2 and 3 pleaded that the mortgage was with- 
out any lawful consideration, in that the money was not in fact 

. lent. The Subordinate Judge, however, gave the plaintiffs a decree 
for the full amount sued for andthe 8rd defendant now appeals 
against the whole decree. A preliminary objection is taken by the 
respondents that the 3rd defendant has no locus standi to appeal 
a8 he is the son of the 2nd defendant, who is the immediate rever- 
sionary heir. We overrule the objection. Both the 2nd and 8rd 
defendants were joined as deriving title under a settlement made 
by the ist defendant and being in enjoy ment of the property jointly. 
The decree proceeds on a ground common to both the defendants. 
That being so,it was competentto the 3rd defendant to appeal 
against the whole decree under S. 540, Civil Procedure Code. The 
onus of proving that consideration wasin fact paid,and that the loan 
was raised for a purpose binding on the junior widow and the rever- 
sionary heirs, clearly lies on the plaintiffs, and the fact thatthe Ist 
defendant by her written statement fully supports the plaintiffs in no 
way affects the onus. We cannot agree with the Subordinate Judge 
that the plaintiffs have satisfactorily proved either the payment of the 
whole consideration or that the transaction was one beneficial to the 
estateand as such binding on the defendants. The consideration for 
Exhibit A is made up of two sums, viz., Rs, 1,524 and Rs. 975. The 
former is said to be the principal with interest of the sam secured 
by Exhibit C, a simple mortgage for Ra. 1,500,dated 15th Septem ber 
1886, and executed-by the senior widow in favour of the said 
Appavu. Assuming that there was in fact a payment of the whole 
or any portion of the consideration for Exhibit C, we are clearly of 
Opinion that the amount was not borrowed for a purpose beneficial 
to the estate or that Appavu made proper enquiries and bonafide 
believed that the money was required for tho benefit of the estate. 
The purpose is stated to meet the expenses of O. S. No. 24 of 1886, 
which the senior widow, and she alone, brought against one 


i 
| 
| 
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E Salninatha Chetty forthe redemption of certain lands mort- Kalliyanasnn- 
gaged to him for Rs. 10,000 by the widow’s deceased husband. ia Sni 
The j junior widow was impleaded as 2nd defendant, and both she Subba 
and Saminathe put in written statements giving particulars of the ii 
settlement made on the 15th June 1886 between the two widows on 

the one hand and Saminatha onthe other, whereby the equity of 
redemption was released in favour of Saminatha for substantial con- 
sideration. If the specific statements made in the written state- 

ments! were false, the senior widow would certainly not have with- 

drawn the suit as she did, but would have prosecuted the claim 

with success. We find, howev er, that on the 27th February 1887 

she executed a release (Exhibit 15) reciting among other things 

that her claim was unfounded, and withdrew the suit on payment 

of Rs.!1,100, of which Rs. 1,000 wasin the form of a pro-note. These 
proceédings therefore clearly show that she did not bring the suit 
believing that she had a bonafide claim, but that she must have 

been set up to make upa false claim by way of speculation, and 

even if the whole of the sum of Rs. 1,100 was really paid to her, it 

would) have hardly left any margin beyond dofraying the costs of 

the suit. Appava also must have been aware of the pleadings in 

the suit at the time when Exhibits Cand A were obtained, and 

there is no evidence that he made any enquiry of the junior widow, 

who did not join inthe suit, bat resisted it, or that he was other- 

wise led to think that the suit was a bonafide one for the pro- 

tection of the estate. We must, therefore, disallow this item, at any 

rate, against the reversionary interest ot defendants 2 and 3 on the 

death of the 1st defendant. 


As to the other part of the consideration of Exhibit A, viz., 
Rs. 975, the recitalis that it was received for payment of the 
maintenance due to Sivagami Achi and for discharging debts 
already incurred in O. S. No. 13 of 1881 and O. S. No. 230 
of 1881 which terminated in second appeal in 1886. Sivagami 
_Achi had a decree for the maintenance and there is evidence 
that the sum of Rs. 200-0-0 was, in fact, paid into Court on 
this account. We find that this sum was borrowed for a parpose 
binding on the estate and should be allowed to the plaintiffs with 
interest as provided in Exhibit A from the date of Exhibit A. It 
is also proved by Appavu Pillay that he received Rs. 770 on 
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the date on which Exhibit A was executed, in discharge. .of 
Exhibit B (1), a pro-note, dated JOth December 1883, executed in 
his favour by the senior widow. He also proves that, out of the 
sum of Rs. 575 which he lent under Exhibit B (1) Rs. 452 was paid 
on the same date in discharge of Exhibit B, a pro-note dated -5th 
November 1882 for Rs., 400, in favour of Saminatha Chetty, and 
executed by both the widows. The execution of Exhibit B -by 
both the widows is proved by the plaintiffs 3rd witness and he 
also proves that the two sums, making up Rs. 400, therein recited 
as lent for the conduct of O. S. Nos. 3 and 280 of 1881, were 
spent for those suits. The suits were brought by third parties 
against the widows in respect of their late husband’s estate, and 
were successfully defended. Considering that the amount of Exhi- 
bit B was borrowed by both the widows and for the purpose of 
defending the said saits, we may fairly hold that that amount with- 
interest at 1 per cent. per mensem (the rate in Exhibit B) till date 
of Exhibit A with future interest at the rate therein provided i 18 
binding upon the property mortgaged as against the defendants— 
but we cannot allow the difference between the sum paid for the 
discharge of Exhibit B (Rs. 452-10-0) and the sum borrowed 
under Exhibit B (1) (Rs. 575), as Appavu gives no evidence to 
support the claim for the remaining consideration for Exhibit B (1). 


The Subordinate Judge finds that Rs. 500 towards interest 
due on Exhibit A was paid by both the widows on the 28rd 
February 1890, which payment is evidenced on Exhibit A. The 
endorsement purports to be marked in token of signature by both 
the widows, and attested by four witnesses. | 


We aro unable to accept the finding’ nobwithstanding that 
three of the attesting witnesses have deposed to the payment of 
the money. This is the only payment cither on account of interost 
or principal ever made during the interval of more than 12 years 
between the execution of Exhibit A and the institution of the suit, 
and the conduct of the Ist defendant when she executed the 
renunciation deed in 1898 in omitting to mclude this debt along 
with the other debts therein specified, is inconsistent with her 
having adopted and ratified Exhibit A, as she must necessarily 
have done if she had joined the senior widow in making a part 
payment towards that debt. If she had really made such payment 
in 1890, it is extremely unlikely that she would not have included 


| 
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the debt under Exhibit A in the list of admitted debts scheduled T 
in Hxhibit 7. Ib is clear from Exhibit E (8) that the Ist l 
deferidant knew of the existence of a possible claim under Exhibit maoy 
A anid obtained an indemnity from the 8rd defendant’s guardian 

in case the claim should be substantiated. If she had really 

paid Re, 500, towards the claim and admitted the debt in writing 

by signing the endorsement of payment on Exhibit A, she certainly 

would not have treated the claim as a contingent claim that might 

possibly be substantiated. She would rather have included it in 

the’ list of undisputed debts scheduled in Exlubit VIL. 


The alleged payment by the Ist defendant on account of 
‘Exhibit A not being proved, there is nothing to show that sko 
adopted or ratified Exhibit A, and the mortgage, therefore, cannot 
be enforced even in respect of her life estate, as it might be, 
notwithstanding the renunciation, if she had ratified Exhibit A 
before executing the renunciation. 


It was contended on behalf of the appellant, that Exhibit A is 
totally invalid because the junior widow, who was then estranged 
from; the senior widow, did not join in its execution; and in 
support of this contention reliance is placed on the a of the 
Privy Council in the case in Sri Gagapati Radhamani y. Maharani 
Sri Pasupati Alakajeswart’. That ocase, however, is clearly 
distinguishable from the present. In that case the senior widow 
when she executed the mortgage was disputing the status of the 
junior widow as a widow at all, and was also contending that the 
junior widow, if a co-widow, was entitled only to maintenance. 


It has been held in Jtyoytamba Bayi Saiba v. Kamakshi Bayi 
Saiba, (generally known as tho Tanjore Ranes case), that the 
position of a senior widow does, as in the case of other co-parceners, 
i give: her a preferable claim to the care and management of the joint 
property, and to the extent therefore of the two sums already 
referred to the mortgage under Exhibit A, though executed only 
by the senior widow, did create a valid charge in favour of the 
plaintiffs as against the junior widow and the reversionary heirs. 
The decree of the Subordinate Judge must be modified as above 
indicated. The appellant and respondents will pay and receive 
proportionate costs of this appeal and the plaintiffs and defend- 
ants will pay and receive proportionate costs of the Court below. 


. 1. DLR, 16 AL L 2% 3 M.E. 0. R., 424. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Prosent :~Mr. Justice Boddam and Mr. Justice Bhashyam Alyangar.’ 


Gangathara Aiyar and another ... Appellants* (Piffs. 1 & 2). 
v. l À 3 
Veta Chetty and others > ... ,. Respondents (Defendants): 


Court Fees Act, 8.7,ct. 8—Atiachment not binding—Suit to set aside gale is one lo 
set aside attachment—-P:actice—Procedure—Objectton in appeal by defendant ap- 
pellant that plaint not properly stamped. 

A guit which is in terms to set aside a sale on the ground that an re ig 
not binding is virtually a guit to set aside m attachmont and Court-fee should be 
paid ou the amount of the attachment or the valuc of the land attached whichover is 
Jess under § 7, ol. 8 of the Court-fees Act. 

Where u plaint is not properly stamped and u doorce is given im plaintiff’s favor 
nnd objection is taken in appeal, the appellant should bo made to pay the proper 
court-fee before the respondent is called upon to pay the deficient stamp duty 
payable in the Court of the first instance. 


Second appeal from the decree of the Subordinate Judge’s 


‘Court of Bellary and Salem at Salem in A. S. No. 147 of 1900, 


presented against the decree of tho Court:of the District Munsif 
of Krishnagiri in O. S. No. 18 of 1899. 

P. S. Sivaswami Aiyar for appellant. 

T. Subrahmanya Atyar for respondents. 

The Court delivered the following _ 

JUDGMENT :—The plaintiffs preferred a claim which was 
disallowed and the attachment continned. This suit, therefore, is 
virtually a suit to set aside the attachment, which is within clause 
8 of 8. 7 of the Court-Fees Act, though in terms it was a suit to 
set aside the sale on the ground that the attachment was not 
binding. We, therefore, hold that the plaint and the appeals 
hercin should be stamped under cl. 8 of 8. 7 of the Court-Iees Act. 

The appellants in this second appeal must pay within three 
weeks from this date the additional stamp duty on the memorandum 


of second appeal calculated upon the amount for which the land in ` 


suit was attached ; this being admittedly lower than the valuo of 
the land. 


The second appeal being adjourned for payment of the propor 
fees and coming on for final hearing. 

The Court delivered the following 

JUDGMENT :—The stamp duty on the memorandum of 
second uppeal has now been paid on Rs. 714 being the amount for 


+S, AL No. 187 0f 1908. 23nd September 1903. 
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the realization of which the property was attached. Before the 
lower appellate Court could have called upon the respondents 


Gangathara 
Aiyar 
vV, 


in that Court to pay the deficiency of ad valorem fee on the said Veta Chotty. 


amount on their plaint in the original Court, the defendants, the 
appellants in that Court, should have been ordered within œ time 
to be fixed to pay the deficient stamp duty on tho memorandum of 
appeal presented by them. ‘The lower appellate Court having 
Tailed to ilo this, we reverse the ordor of the lower appellate Court 
and remand the appeal to the lower appellate Court and direct 
that it: be restored to the file of that Court and disposed of 
according to law with reforence to the foregoing observations. The 
costs of this second appeal will be costs m the cause. 


i 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir S. Sabrahmania Aiyar, Officiating Chief Justice, 
and Mr. Justice Moore. 
! 
Vonkata Narasimha Appa Row. <Appellants* (Defendant) 
Nalla Kondayya and others .. Respondents in S. A. 
3 No. 1085 (Plaintiffs.) 
Lakshmanna ... ... , Respondent in 8. A. 
No. 1037 (Plaintef’.) 
Landlord and Tenant Well constructed by tonant~-Land srrigated by well—Garden 


crops raised—-Garden rate—Paymoent—Implied Coniract-—Notrce to tenant—Omts- 

ston lo give particulars of date—No matehial irregularity. 

The fnere fact that garden rates wore paid hy the tenant for a few years 
for land irrigated by means of well constructod hy himsclf wonld nob raise any 
presumption of an implied contract to pay tho said rates; though it would be othor- 
wiso if tho payments had continued for a long period and the transaction should be 
attended by other circumstances. 


Omistion to ontcr the dates on which the kists aro duo is not a material irregu- 
larity so as {o Vitiante a notice, provided the fasli with respect to which tho rent is due 
bas beer corroctly given in the notice. 

Second appeals from the decrees of the District Court of 
Kistua in A. S. Nos. 594 and 596 of 1901 presented against 
the decision of the Court of the Head Assistant Collector of 
Bezwada in Summary Suits Nos. 93 and 94 of 1901. 


e te ER A RR NA atten 





#5S, A. Non. 1035 and 1037 of 1902. 30th November 1908, 
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P. R. Sundara Atyar and P. Nagabhushanam for appellant. 


V. Krishnaswami Aiyar and K. Subramania Nastri for 
respondents. 


The Court delivered tho following 


JUDGMENT :—In Second Appeals 1035 and 1087 it is urged 
that thero is no clear and distinct finding by the District Judge as 
to whethor the landlord had shown that there was an implied 
contract between the parties, that notwithstanding the fact that a 
well had been dug by the tenant garden rates should be paid on 
the land irrigated by it. As the judgment is not perfectly clear as 
to this and as the point is an important one, wo direct the District 
Judge to return a finding on the following issue :—‘‘ Was there an 
implied contract on the part of the defendants to pay jarib rates 
on lands cultivated by aid of wells dug by themselves,”? 


The question as to whether there is or is not an implied 
contract is one that must be decided on the facts of each case. 
The mere fact that garden rates had been paid for a tew years 
would not necessarily lead to the inference that there was any such 
contract. This, itis clear, is the view taken by the judges in 
Venkatagiri Raja v. Pitchana’. On the other hand, payment of 
garden rates for a lengthened period coupled wirh other circum- 
stances may justify the finding that there was an implied contract, 
The findings should be arrived at on the evidence on record and 
should be submitted within 6 weeks from this date, Objections, if 
any, are to be filed within 7 days. 


In second appeals 1035 and 1037 it is urged on behalf of tho 
respondents that the notices served on them were bad inasmuch as 
they do not show the dates on which the arrears are alleged to have 
become due. It is tho case that such dates are not clearly set out 
according to the several kists, but as the Fasli with respect to which 
the rent was due is correctly given, we cannot hold that the 
omission to enter the dates on which the kists fell due is a material 
irregularity. It should be noted that in second appeal 1937 of 
1902 the distraint for Fasli 1809 is illegal. 





1 LL. R, 9 M27, F 
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IN THE JUDICIAL COMMI'LTER OF THE PRIVY COUNCIL. 


' (FROM THE CALCUTTA IGH COURT.) 
Present :--Lord Davey, Lord Robertson and Sir Arthur Wilson. 


14 4 1 
Raj Chundor Sen o ee m . appellant. * 
, v. g 
Gangadas Soal and others. ae .. Respondent. 
Civil diii Code, g 368 und §82—Death of delendant (respondent)—Right to Raj Chunder 
BUC not purriring—aguinel defendants alons-~lpplication to substitute legal repre- Sen 
sentative—Limitation— Delay—adAbatement, TORN 


Under $, 368, Crvil Procedure Code, which is made spplicable to appeals if any 
defendant (respondent) die» before decreo and the right to sue dees not survive 
against tho surviving defendants (respendonts)slono the plaintiff (appellant) should 
apply to have a apeeified porsun whom bo alleges to be the legal represantative of tbe 
decoased substituted for hin. but if he fails so to apply within the prescribed 
period (fe, 6 monihs from the death of tho deceased) the suit shall abate unless he 
satistica the court that ho has sufficient cause for not making the application within 
such poriod. 


Where, therefore, pending an appeal against a decree directing chat a sum should 
be paid to a partner ina suit for taking accounts and winding up a partnership, the 
respondent to whom money waus ordered to be paid died leaving a will, probate of which 
was granted to his son within the 6 months allowed by law for an application to bring 
in the legal representative as a patty and thoe appellant only made his npplication 
after 6 months from the dato of the decoared regpondent .— 


Held (1) The right to »ue did not survive against the other defendants (respon- 
dents) alone and the appeal could uot procecd in the absonce of the 
representative of the deceused respondent. 


2) The appellant had not G mouths from she dato the legal repiescuvatiy Q 
of the deceased resprndenté was constituted, but only 6 monthe from 
tho date of the death uf tho deceased respondent ; 


f 
ts) 
z 
i 


(8) As the appollant did not show sufticient cause tor not fling che uppli- 
cation within proper time the uppeal abated 


Their Loxpsurps’ Jupement was delivered by 

Loxp Davuy,—The only question on these consolidated appeals 
is whether the High Court at Caleutta was right in holding that 
the suit had abated, and the appeals to that Court could not pro- 
ceed in the absence of a representative of one of the respondents 


who hadi died pending the appeals. 








| - 2nd Murch 1961. 


Raj Chunder 
Sen 


v. 
` Gangadas, 


148 WHH MADRAS LAW JOURNAL REPORTS. FYOL. XIV. 


The material facis aro as follows :—The suit was in sabstance 
for taking tho accounts and winding up the affairs of a parinership 
which had subsisted between the plaintiff and the sevoral defend- 
ants to the smit. Thero were complicatod questions as to the 
respective rolations of the parties inter se. These preliminary 
questions were disposed of by tho Subordinate Judge, and he therc- 
upon directed the accounts to be tukon by a Commissioner. Objec- 
tions were taken to tho report of the Commissioner, nud in the 
result a final decree, dated the 6th July 1896, was made by the 
Judge, by which it was ordered (so far as material for the present 
purpose) that a sum of Rs. 9,288 odd should be contributed in cer- 
tain proportions by the plaintiff (appellaut in the first appeal), the 
defendants Ramgati Dhur and Bissambhur Poddar (appellants in 
the second appeal), and certain other parties, and that out of ‘that 
sum a sum of Rs. 1,740 odd should be paid to Abhoy Uhurn Chow- 
dhry, one of the defendants, and other payments be made to other 
parties, The defendants Ramgati Dhur and Bissambhur Poddar and 
the plaintiff respectively appealed to the High Court. The defend- 
ant Abhoy Churn Chowdhry died on the 9th July 1898, leaving a 
will, probate of which was granted to his son Nagendra Lal Chow- 
dhry on the 18th November 1898. On the 27th April 1899 appli- 
cation was made by the Appollants in the second appeal for an 
order for substitution of the name of Nagondra Lal Chowdhry for 
the deceased defendant on the record. A similar application was 
made by the first appellant. On the 21st November 1899 these 
applications were rejected on the ground that they were out of time 
and no sufficient cause had been shown for the delay. The sub- 
stantive appeals came on for hearing on the 20th March 1900, 
when tho court held that the appeals had abated and could noi 
therefore proceed. The presont appeals are frow the decrees then 
made. 


By 5. 368 of the Civil Procedure Code, if any defendant dies 


‘before decree and the right to sue does not survive against the 


surviving defendant or defendanis alone, the plaintiff may apply 
to have a specified person whon he alleges to be the legal repre- 
sentative of the deceased substituted for him, and the court is 
thereupon to enter the name of such person on the record, but it is 
provided that when the plaintiff fails to make such application 
within the poriod prescribed, tho suit shall abato, unless he satis- 
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fies’ the court that he had sufficient cause for not making the Baj oo 
. ° “sys ` u 
` application within such period. 
‘By S. 582 the words “ plaintiff,’ “ defendant,’ and “ suit”’ 
include an appellant, respondent, and au appeal respectively. 


‘By ©. 66 of the Civil Procedure Code Amendment Act (Act 
VIL of 1888) the period of six months from tho dato of the death 
of the deceased defendant is the period prescribed for making an 
application under 5. 368 of the Civil Procedure Code. 


tes is not disputed that the right to sue did not survive against 
, the other defendants alonc, nor could it be successfully contended 
that, the appeals could proceed in tho absence of a representative of 
Abhoy Churn Chowdhry. But applications to substituto his legal 
representative for the deceased respondent were not made until 
after the expiration of the period of six months from that respon- 
. dent’s death. The legal ropresentative of Abhoy Churn Chow- 
| dhry was constituted nearly two months before the expiration of 
"the period, and there was no apparent difficulty in making the 
application in proper time. The only question, therefore, could be 
whether the Covrt was satisfied that the appellants had sufficient 
cause for not doing so. No serious attempt was made for tlis pur- 
pose. In the circumstances, thoreforo, the Court had no option and 
the present appeals are perfectly idle. Their Lordships will hum- 
bly advise His Majesty that they should be dismissed. The appel- 
lants will respectively pay the costs of them. 


v. 
Gangadas. 





IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


(FROM THE COURT OF THE JUDICIAL COMMISSIONER OF OUDH.) 
Present :—Lord Davey, Lord Robertson, Sir Arthur Wilson. 


Thakurain Jaipal Kunwar and another ... Appellants* 

| D Defendants, 

pee Inder Bahadur Singh ... bee Respondent. 
Plarnisff. 


Spovific Relf Act, J. 42 Judicial discretson—Hindu Lau—Widow—Eaecution of will Thakurain 
7 Declaratory deevee—No ground for reverssoner—Diserctson ever cteed—Privy Gouncit _Iatpal 


Practice--Interference wtth the declaratory decree granted by the lower court — SONNE 


Efect of declaratory decree m farour of reversioncr. Bhaiya 
Inder 

. Under S. 42 of the Specific Relief Act a claim to a declaratory decree is Bahadur 
not a;maitor of right but rests with the: judicial diseretion of the courts Singh. 

+ oe  . es iad pes Sta 





* 25th Febrnary 1904. 
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Ld s a e t 
The execution of a will by a limited owner such as a widow is not, ns a general 
rulc, a sufficient reason for grautiug a declaratory dooree. 


The Privy Council although sitting os a Court of Kirst Instance will not have 
themselves granted a declaratory decroo are always slow to reveree the decigions of 
the Tudian Couits made in the exercise cf n discretion entrusted to tham by law. 


A special reason assigned by the Judicial Committee for refusing to disturb 
the decisions of the Court below granting a declaratory decree was that although 
when the will was made by the widow it was doubtful on what ground she relied 
in inaking the will it was clear from hor conduct in the pleadings that she was 
setting up a title :ncousistent with the rights present or future of any reversionary, 


heir: 
A decision in such u sur a» to the position of the plaintiff ag the next 


revorsionary hoir wus ouly a decision as botween the partics to tho suit and would 
settle nuthing as tv who should succeed when the inheritance should open on the 


death of the widow, 
Their Loxpsuies’ Jupcuenr was dolivered by 


Six ARtHuR WiLson.—This is an appeal against a decree of 
the Court of the Judicial Commissioner of Oudh, which so far’as 
is now material affirmed the decree of the Subordinate Judge of 
Bahraich. The point raised is a short one. Indarjit Singh died on 
the 4th June 1877, possessed of the taluka of Mustafabad, a taluka 
governed by the Oudh Estates Act (L of 1869). He left three 
widows, and under 8, 22 (7) of that Act the first appellant as 
the first married of the widows succeeded to the taluka; the other 
widows have since died. On the 25th December 1896 tho first 
appellant execated a will by which she purported to declare the 
second appellant, who is her sister’s son, as her heir and successor 
to the estate; and this will was registered on the 2nd January 


1897. | 


The respondent filed the present suit against the appellants 
in tho Court of the Subordinate Judge of Bahraich. He alleged 
himself to be the next reversionary heir to the estate, and he set 
out the pedigree upon which he based bis claim to that character. 
He stated the will of the first appellant, and his contention that 
it was invalid for the purpose of transferring the estate, and he 
asked for a declaratory decree to that effect. 


Tho appellants by their joint written statement denied that 
Indarjit died intestate, and denied that the first appellant was in 
possession as a Hindu widow. They submitted that the mere exe- 
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cutidn of a will did not give the respondent a cause of action 
to obtain a declaratory decree. They traversed in detail the ros- 
pondent’s pedigree. And they alleged that the first appellant 
Was | ‘absolate owner of the estate under an oral will of her hus- 
band. On all the points thus raised issues wore settled. At the 
trial-the evidence was mainly directed to the proof of the respon- 
dent’s character as next reversionary heir. The Snbordinate 
Judge found the necessary issues in the respondent’s favour, and 
granted a declaratory decree as prayed; and that decree was 
affirmed on appeal by the Court of the Judicial Commissioner. 


In both the Courts in India it was realised that under S. 4Y 
of the Specific Relief Act, 1877, a claim to a declaratory decree is 
not a metter of right, but that it rests with the jadicial discretion 
of the Courts; both Courts, however, held that in the exercise of 
thoir'discrection in the present case the decree ought to be made. 
The only point raised by the present appeal is that the Courts in 
India exercised their discretion improperly. 


Their Lordships would guard against being thought to lay 
down that the execution of a will by a limited owner, such as a 
Hindu widow, as a general rule, affords a sufficient reason for 
granting a declaratory decree. They are not prepared: to concur 
in all the reasoning of the learned Judges in the presont case. 
And if they had been sitting asa Court of First Instance they 
would have felt no little hositation before making the decree that 
has- been made. 


But their Lordships are always slow to reverse the decisions 
of Courts below made in the deliberate exercise of a discretion en- 
trusted to them by law. And in the present case there are special 
reasons why they should hesitate before so interfering at the in- 
stance of the present appellants. The will of the first appellant 
taken by itself, left it open to doubt on what ground she relied in 
what she was doing. But when the appellants came to file their 
written statement, and thereby to define their position and put 
their own interpretation upon what haŭ gone before, there was no 
ambiguity left. It was made clear that they relied upon an alleg- 
ed title in the first appellant inconsistent with any present or 
fatare rights of the respondent or any other reversionary heir. 
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And, further, the appellants have no legitimate interest in this 
appeal except in respect of cost; and it is clear that the costs 
which have been incurred have been caused by the course taken 
by them throughout the case. 


Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. The respondent not having appeared, . 
thero will be no order as to costs. 


In order to guard against any possible misapprehension here- 
after their Lordships think it well to point out that, although in 
the present case issues have necessarily been raised and decided as 
to the position of the respondent as next reversionary heir to the 
taluka, those issues have been raised and decided only between the 
parties to the suit, and that whenever the inheritance opens by 
the death of the widow the present decision will have settled noth- 
ing as to who should succeed. 


IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNOIL. 
(FROM THE CALCUTTA HIG COURT). 


Present:—Lord Macnaghten, Lord Lindley, Sir Andrew Scoble, 
and Sir Arthur Wilson. 


Bhola Nath Nundi and others, .. Appellants*. 
V. 
The Midnapore Zemindary 
Company, Limited s ... Respondent. 


Night of pasturage—Immemorial enjoyment—Presumption— Legal origin. 


A claim by some cullivatora of certain villages for a customary and immemorial 
right of pasturage over the waste lands of the villages or of adjoining Villages is nòt 
one to oatablish a right in gross. 


On proof of enjoyment from time immemorial a legal origin for the right claimed 
may bo presumed, 


3 


Reference to English auihorities and application of: English principles or doc- 
trines deprecated. 

A decree ostablishing such aright of pasturage will not prevent the owners of 
tho lands affected from improving their property provided snfivient pasturage is left 
and s provision to that effect may be inserted in the deoree itself to prevent futuro 
disputes, í 


* 26th Fobrnary 1904. 
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Their Lordships’ Judgment was delivered by 
Di 


Lord Macnaghten.—These are appeals from a judgment of the 
High Court of Bengal setting aside appellate decrees. of the Subor- 
dinate' J udge of Midnapore, who concurred with the Munsif of 
Gurbetta, the Judge of First Instance, in his findings on the facts, 
and affirmed, with a slight variation, the decrees of the lower 
Court. ' 


After the appeals were pesented, Robert Watson and Com- 
pany, Limited, who were respondents in these appeals, and had been 
defendants in the Court of First Instance, went into liquidation. 
Their estates, which were formerly the property of Messrs. Robert 
Watson and Company, the well-known indigo planters, were trans- 
ferred to the Midnapore Zemindary Company, Limited, and that 
Company has now been substituted. on the record as respondents 
in the place of Robert Watson and Company, Limited. 


There were originally seven suits. The plaintiffs were differ- 
ent. The lands which were subject of controversy were differ- 
ent. But the question involved was the same in all. The suits 
were consolidated for the purpose of the hearing, and disposed of 
by separate decrees. 


The plaintiffs were cultivators by occupation belonging to 
nine villages appertaining to Turuf Paschim, Pergunnah Bagri, 
formerly held by Messrs. Robert Watson and Company, and after- 
wards by the defendant Company, in putni right. They averred 
that from tine immemorial they and their predecessors had enjoyed 


the right’ of pasturage over the waste lands of the villages to which 


they belonged, and, in some cases, over waste lands of adjoining 
villages. Their complaint was, that in consequence, as they 
alleged, of some dispute about planting indigo the putnidars had 
denied their title and interfered with the enjoyment of their ancient 
and undoubted rights, 


The case, as presented by the plaintiffs, on the face of it and 
in substance, seems simple enough. It appears to their Lordships 
that on proof of the fact of enjoyment from time immemorial there 
could be no difficulty in the way of the Court finding a legal 
origin for the right claimed. Unfortunately, however, both in the 
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Munsif’s Court, and in tho Court of the Subordinate Judge, the 
question was overlaid, and in some measure obscured, by copious 
references to English authorities, and by the application of princi- 
ples or doctrines, more or less refined, founded on legal concep- 
tions not altogether in harmony with Hastern notions. The result 
is that, although the decrees appear to be justified by the mam 
facts, which both the lower Courts held to be established, it is 
impossible to say that the judgments delivered are entirely satis- 
factory. 


In the High Court, the learned Judges set aside the decrees of 
the Subordinate Judge, and remanded the case to him in order 
that he might decide it in accordance with their observations. 
The learned Judges did not take upon themselves to dismiss the 
suits, though the drift of their remarks seems to lead to that result. 
At the same time they pointed out, properly enough, that they 
had “not the power to go into facts.” It is by no means easy to 
see what conclusion other than that embodied in the decrees could 
be arrived at on remand so long as it remains an incontrovertible 
fact that the right of pasturage claimed has been enjoyed by the 
plaintifs and their predecessors from time immemorial—from the 
time of the Hindu Rejahs—long before the Watsons had anything 
to do with the property. The learned Judges, in their Lordships’ 
opinion, were justified in rejecting the notion which seems to have 
been advanced in argument and was adopted by both the lower 
Courts that the right claimed was a right in gross, but they appear 
to have been under some misapprehension both as to the character 
in which the plaintiffs sued and as to the effect of the decrees pro- 
nounced by the Subordinate Judge. It was certainly not the 
intention of the Subordinate Judge or the Munsif that the decrees 
should prevent the defendants improving their property. And, 
indeed, the Munsif expressly states that the plaintiffs admitted 
the right of the defendants to improve their property provided 
sufficient pasturage were left. Their Lordships think it will be 
advisable to insert a provision to that effect in the deorees pf the 
Subordinate Judge. It will tend to prevent disputes in future, 
With this variation the decrees seem to be unobjectionable. Mr. 
Jardine, for the respondents, said everything that could be said 
on their behalf, Butit was obviously impossible to support the 
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order ‘of the High Court or to argue that the result would be 
different if the case went back to the Subordinate Judge on 
remand. 


While their Lordships are unable to concur in the view of the 
learned Judges of the High Court, they wish to guard themselves 
against being supposed to adopt all the reasoning on which the 
decrees of the Subordinate J udge appear to be based. 


Their Lordships will humbly advise His Majesty that the 
decree of the High Court ought to be discharged with costs, and 
that the decrees of the Subordinate Judge ought to be restored, 
with an amendment in terms providing in each case that the decree 
is not to prevent the defendants or their successors in title from 
cultivating or executing improvements upon the waste lands in 
question so long as sufficient pasturage is left for the plaintiffs and 
the other persons entitled tothe right of pasturage claimed, with 
liberty to the parties from time to time, in case of difference, to 
apply to the Subordinate Judge as they may be advised. 

The alteration in the decrees will make no difference in the 
costs, as the right which it is now proposed to protect by express 
words has never apparently been disputed. The respondent must 
pay me costs of appeals. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
(FULL BENCH). 
Present : :—Mr. Justice Davies, Mr. Justice Benson and 

Mr. Justice Russell. 
Suri E Sastri, agent of Sri 
Rajah Rangayya Appa Row Bahadur 

Zemindar Garu ... ; . Petitioner (Complain- 

ant in C. C. No. 38 

of 1903 on the file of 

v. ths Ktationary Sub- 


Magistrate of Gan- 
navaram). 
Madula Venkanna tis. „o (Aecused in dow). 
Indian Penal Code, Ss, 22 and 378—Stones quarried from the carth—Moveable property 
—Theft. 
* C. R. 0. No. 385 of 1903. 3rd February 1904, 


(0: B. P. No. 266 of 1903). 
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Any part of the earth whether it be stones or sand or olay or any other compo- 
nent when severed from “ earth” is moveable property and is capable of being the 
subject of theft mider 8, 878 of the Indian Penal Code. 


_ Land and earth are not synonymous aud there is a wide distinction between 
“earth” and the“ earth? ` l 


r 


The Queen v, Tamma Ghantaya', Queen-Empresa v. Shivram’, and opinion of 
Brandt J. in Queon-Empress v. Kotayya® followed. Queen-Empress v. Kotayya (opinion 
majority) not followed. i 


Petition, under §. 485 and 489 of the Criminal Procedure 
Code, praying the High Court to revise the order of the Ses- 
sions Court of the Kistna Division in Criminal Revision Petition 
No. 12 of 1908 presented against the judgment of the Stationary 
Sub-Magistrate of Gannavaram in Calendar Case No. 33 of 1908. 


C. V. Krishnaswami Aiyar for V Krishnsawami Aryar, vakil 
for the petitioner. 


8. Kasturiranga Atyangar for P. 8. Sivaswami Aiyar, vakil 
for the accused. 


The sue (the Hon Sir 8. Subrahmania Atyar, aia 
Chief Justice and Mr. Russell) made the following 


ORDER OF REFERENCE.TO A FULL BENCH. 


Assuming that the accused in this case quarried and carried 
away the stones dishonextly from the hill, the property of the tem- 
ple, the question is whether he could be convicted of theft under 
section 879 of the Indian Penal Code. The Magistrate following 
the decision in Queen-Hmpress y. Kotayya? is of opinion that the 
offence of theft has not been committed. 


‘This opinion seems to be at variance with the opinion expres- 
sed in The Queen v. Tamma Ghantaya?. 


In Queen- Empress v. Shivram* also a different view is taken. 
It was therein theld that, “ Where a person dishonestly carried 
away 100 cart-loads of -earth from the complainant’s-land he was 
guilty of theft.’ We are of opinion that this is the correct view 
of the law. We,therefore, refer for the decision of a Full Bench 





1, ILL R, 4M.228 2 11.8. 158.702, “3. Dy, Bey 10 M, pe. 
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the question whether on the assumption mentioned above the ac- 
cused could be convicted of theft. 


OPINION.—In this case the accused was charged with theft 
in that he dishonestly quarried and carried away stones from land 
in the possession of another. The Sub-Magistrate discharged the 
accused on the ground that the stones-were not moveable property, 
and socould not be the subject of theft, and he relied on the 
ruling in Queen-Hmpress v. Kotayya'. 

‘The question referred for onr decision is whether, assuming 
that the stones were quarried and carried away dishonestly, the 
accused could be convicted of theft under section 379, Indian 
Penal Code. 


We have no doubt but fiat the answer to this question must 
be in the affirmative. Under S. 378, Indian Penal Code 
“Whoever intending to take dishonestly any moveable property 
out of the possession of any person without that person’s consent 
moves that property in order to such taking, is said to commit 
theft.” The only question is whether the stones in this case are 
‘moveable property.” S. 22 enacts that these words “ are 
intended to include corporeal property of every description, except 
land and things attached to the earth, or permanently fastened to 
anything which is.attached to the earth” andiin connection with this 
definition explanations 1 and 2 to S. 878 provide that “A 
thing so long as it is attached to the earth, not being moveable 
property, is not the subject of theft; but’ it becomes capable of 
being: the subject of theftas soon as it is sévered from the earth, ‘ 
and: ‘f A moving:effected by the s same act which effects the sever- 
ancemay be a: theft.” 


We have no donbt but that stones when quarried and carried 
away are “ things severed from the earth” and are “moveable 
property” and as such are capable of being the subject of theft. 
Before they were quarried out they formed part of “ the earth,” 
and as such they were not moveable property, but as soon 
BS they were quarried out they were “severed from the earth” 
and became ‘moveable property.” This was the view taken 
by “this Court’ in’ the case of The Queen v. Tamma Ghantaya?. 
There the Court (Turner, C..J..and Kernan, J.) referring to salt 
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Venkatap- formed spontaneously in a swamp said “ We cannot distinguish 
en is this case from theft of wood in a reserved forest, except that salt 
is actually a part of the soil, while trees are not ; yet things im- 
moveable become moveable by severance, and this would apply to 
severed parts of the soil, e. g, stone quarried, minerals, iron or 
salt collected, as well as timber which has grown, or edifices which 
have been erected on the land.” 


Madula 
Yenkanna. 


In the case of Queen- Empress v. Kotayya' Collins,C.J. and Ker- 
nan, J. (Brandt, J. dissentiente) held that soil dug up by a person 
not the owner of the land and carried away by him could not be 
the subject of theft on the ground that such soil was not a thing 
attached to the earth and then severed from it, but was a part of 
the earth or land itself, and therefore excepted by section 22 from 
the corporeal things which!were moveable property, and they dis- 
tinguished the case of The Queen v. Tamma Ghantaya* on the 
ground that the salt in the latter case was a natural efflorescence 
on the surface of the earth—a natural produce attached to the 
earth. We think that this decision was erroneous and that the 
learned Judges were misled by supposing that it was the intention 
of the framers of the Indian Penal Code to reproduce the English 
law of larceny. The terms of the section show that this was not 
their intention, and it is by the terms of the section that the law is 
determined. As recently remarked by the Privy Council in the 
case of Gokul Mandar v. Pudmanund Singh? : “The essence of a 
Code is to be exhaustive on the matters in respect of which it 
declares the law, and it is not the province of a Judge to disre- 
gard or go outside the letter of the enactment according to its 
true construction ”.: §. 22 of Indian Penal Code does not 
except “ earth and things attached to the earth” but “land and 
things attached to the earth.” “Land” and “earth” are not 
synonymous, and there is a wide distinction between “earth” and 
“the earth.” “Earth” may be severed from “the earth” and 
attached to it again. When “ earth” is severed from “ the earth” 
it becomes moveable property. A cart-load of “earth” may be 
bonght any day in the bazaar. Can it be held for a moment that 
“earth” when thus carted about and sold by one person to another 
is not moveable property, and is incapable of being the subject of 

1. LL.B, 10 M. 355. 3. I. L.R. 29 Cal, 707. 

3. L L, B, 4M. 228. 
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theft’? Under the Indian Penal Code it does not matter by whom 
the severance from “ the earth” was made, and the explanation to 
section 878 expressly provides that “a moving effected by the 
same act which effects the severance may be theft.’ It was on 
these’ grounds that the Bombay High Court in Queen-Hmpreas v. 
Shivram? held that “earth” might be the subject of theft, and the 
same'Treasoning applies a fortiori to stones that are quarried from 
“the! earth”. We think that the view of Brandt, J. in Queen- 
Empress v. Kotayya? is correct and we hold that any part of “ the 
earth,” whether it be stones or sand or olay or’ any other compo- 
nent,. when severed from “the earth”-is moveable property, and is 
capable of being the subject of theft. Our answer to the reference 
| 


is, therefore, in the affirmative. 


t va 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 





| Present :— Mr. Justice Bhashyam Aiyangar. 
Dorasamy Pillai altas Karupa Pillai (minor) by his. 

mother and next friend Kalimuthammal ... Petitioner* 
(Plaintif). 


3 Y. 
Thungasami Pillai altas Kurunatha Pillai and others. Respondents. 
Civil Procedure Oode, 88. 373, 462 and 622—-Duty of Court wiih regard to minor—Suit 

by newt friend of minor relating to latter’s estate—Infant, position of—Oonduct of 
guardian prejudicial to menor—Duty of Oourt—Uncondttional withdrawal in pur- 
gsuance of agreemeni—Agreement within S. 482 voidable—Revision, 


A ait relating to the estate or person of an infant and for his benefit has the 
effect of making him a ward of Court and, therefore, no act can be done affecting tho 
property of the minor unless under the express or the implied direction of the Court 
itself, | Rahimbhoy v. Habibbhoy* referred to and approved, 


Ib is the duty of the Court where it finds that the next friend does not do his duty 
in relation to the suit not to permit him to prejudice the interests of the minor but 
to adjourn the suit in order that some ons interested in the minor may apply on the 
minor's behalf for the removal of the next friend and appointment of s now one or in 
order that the minor plaintiff himself may, on coming of age, elect to proceed with 
the suit or withdraw from it. 


| #0, R. P. No. 6% of 1908. 6th November 1903. 
t 
L L L.B, 15B, 702. 2 L L. B., 10 M. 256, 3. L L. R., 18 B. 187, 
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A withdrawal of a suit by the next friend of the minor in purmance'of an agree: 
ment or compromise entered into with the defendant without the leave of the Court 
is voidable at the instance of the minor under S. 462, O. P. C. 


An unconditional withdrawal of a suit by the next friend of a minor (without 
liberty to bring a fresh suit) is an act prejudicial to the minor and ought not to be 
allowed by a Court, and ifso allowed, theHigh Court will interfere in revision under 
S. 622, C. P. C , and set it aside. Ram Sarrup Lal v. Shah Lataput Hoséetne) followed. 


Petition under S. 622 of the Civil Procedure Code praying the 
High Court to revise the orders of the Court of the Subordinate 
Judge of Madura (Hast) dated 28th July 1902 and 13th October 
1902 on ©. M. P. Nos, 361 and 425 of 1902, respectively (O. 8, 
No. 60 of 1901). 


C. Ramachandra Rao Sahib and M. R: Sankara Aryar 
for petitioner. 


~ 


P. S. Stwaswams Atyar for respondents. 
The Court delivered the following 


JUDGMENT :—This has been treuted as a revision petition 
not only against the order of the Subordinate Judge, dated the 
18th October 1902 but also against his order, dated the 28th July 
1902. In passing both these orders it is clear that the Subordinate 
Judge failed to exercise the jurisdiction which by reason of the 
petitioner (plaintiff in the suit) being an infant the Court had over 
the conduct and disposal of the suit and to realize his responsibili- 
ty in the matter. As observed by Scott, J. in Rahimbhoy v. Habi- 
bbhoy?, “a suit relating to the estate or person of an infant and for 
his benefit has the effect of making, him a Ward of Court.” That 
being so, no act can be done affecting the property of the minor 
unless under the express or the implied direction of the court 
itself (Story’s Equity jurisprudence 8. 18538.) » 

S. 446 of the Code of Civil Procedure enacts that if the interest 
of the next friend is adverse to that of the minor, or if the next 
friend does not do his duty, or for any other sufficient cause 
application may be made on behalf of the minor or by a defendant 
for his removal ; and the court may order the next friend to be 
removed. It is, therefore, the duty of the court, if it finds that the 
next friend does not do his duty in relation to the suit, not to 


1. É L. R, 200. 736. 3. I.L. B. 13 B. 187. 
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permit him to prejudice the interests of the minor bat to adjourn 
the suit in order that some one interested in the minor may apply 
on behalf of the minor for the removal of the next friend and 
appointment of a new next friend, or in order that the minor plain- 
tiff himself may, on coming of age, elect to proceed with the suit or 
withdraw from it. In the present case on the 28th July 1902 when 


. the case came on for final hearing after several adjournments, 


the junior vakil who was specially engaged on that very day ap- 
parently in virtual. supersession of the senior who was present in 
court presented a petition stating that the plaintiff, or rather his 
next friend, was unable to conduct the further proceedings in the 
suit by meeting the necessary expenses and to prove that the whole 
of the plaint properties belonged to the plaintiff and praying that the 
court might be pleased to strike the case off the file without further 
proceedings. This application was granted on that very day and 
the plaintiff ordered to pay the defendants’ costs. It is established 
beyond all doubt by the evidence of the junior vakil who was 
examined as a witness on behalf of the respondents in connection 
with the review petition that he was engaged by the next friend’s 
father, that the judge asked him whether he was going to withdraw 
unconditionally or he wanted to withdraw with permission to bring 
afresh snitand that he, in reply, stated he did not want such 
permission. 
| 


Assuming that the next friend, the mother of the plaintif, 
was aware of the contents of the vakalatmamah authorizing the 
vakil to withdraw the suit executed that very day outside the 
precincts of the Court and that she did authorize the vakil to 
withdraw the suit, it must have been obvious to the Subordinate 
Judge that, in withdrawing the suit without permission to 
bring a fresh suit the junior vakil at the instance of the next 
friend , was acting most prejadicially to the interests of the 
minor, and that is apparently the reason why he pointedly 
asked the vakil if he wanted permission to bring a fresh suit. It is, 
therefore, clear that the Subordinate Judge was under the impres- 
sion that he was bound to allow the withdrawal and dismiss the 
suit with costs for default of prosecution and that he had no 
jurisdiction to adjourn the suit in the interests of its Ward. The 
plaintiff’s next friend in her deposition taken in connection with 


© 


Dorasamy 
Pillai 


Vv. 
Thungnsami 
Pillai. 


“Dorasamy 
ia 


Finni 
Pillai. 


Venkata- . 
chalam 


ea, 


162 THE MADRAS LAW JOURNAL REPORTS. [VoL. XIv. 


‘the review application states that she was not aware of the contents 


of the vakalatnamah of of the withdrawal petition both of which bear 
her mark, and that she became aware of the withdrawal only a day 
or two after it was withdrawn ; and the evidence of the father of 
the next friend and one of the attesting witnesses to the vakalatna- 
mah is to the effect that the withdrawal was brought about by the 
lst defendant himself and that the suit was withdrawn by reason 
of the Ist defendant having promised to give to the plaintiff his 
share after the suit was withdrawn. The Subordinate Judge does 


-not discuss the evidence bearing on this question. Under 8. 462, 


Civil Procedure Code, a withdrawal of the suit by the next friend 
in pursuance of an agreement or a compromise entered into 


‘with the defendant without the leave of the Court, will be 
‘voidable at the instance of the minor (Rahimbhoy v. Habibbhoy’). 


In rejecting the application for review, the Subordinate Judge 


has evidently overlooked the provisions of S. 462. It is, how- 


ever, not necessary to call for a finding on this point. For the reasons 


-already stated in connection with the unconditional withdrawal 


of the suit on the 28th July, 1902, I set aside his order under 
S 622, Civil Procedure Code, following the decision of the Cal- 


cutta High Court in Ram Sarrup Lal v. Shah Latapat Hossein, 


and direct that the suit be restored to file and proceeded with 
and disposed of according to law, The respondents must pay 
the costs of the petitioner both here andin the application for 
review in the court below. 


ey 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ Present : :—Ñir S. Subrahmania Aiyar, Offg. Chief Justice, 


and Mr. Justico Russel. 
V.E. N. K. R. M. A. Venkatachalam 


Chettiar me i bos . Appellant® (Pif'’s. 
T representative), 
1. Gaurivallaba Thevar, minor Zamin- 
dar of Sivaganga, by Mr. 8, Nagasawmi 
` Iyer, Manager under the Court of Wards 
' and others . oe . Rossandants (Defés.). 
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“Where tho erection of a band by tho plaintiff will have the effect of throwing Venkata- 
upon tlio defendant’s land more water than has customarily flowed on to it and ae 
of thus inoreasing the damage to which he has been hitherto subject, the plaintiff v, 
will not be entitled to an injunction to restrain the defendant from interforing pad ela 
with the: erection of the bund. 


Every land owner exposed tothe inroads of the sea hag the right to protect 
himself by erecting such works as aro necossary for that purpose, nnd if ho acts 
bona fideiis not liable for any damage occasioned to- his neighbours- who must protect 
themselves. 


Res.: v. e Commissioners’, referred i 


But except in the case of extraordinary foods, such large powers for protection 
are not piven to riparian owners who have & right to protect their lands with refer- 
dnce fo ordinary floods only if they do so Without injury to others. 


Rea, Y, Traford?, referred to. 


A proprietor of land on the bank of g river ought to be restrained from orectang 
a mound; which, if completed, will in times of ordinary flood throw the waters of the 
river on to the grounds of a proprietor ou the opposite bank so as to overflow and 
injure them. r 

Menmes v. Breadalbane®, followed, 


1 


Per Russel, J.—A prescriptive right to‘throw back water and keep it standing on 
the land of another exists only in the cage of water flowing in a defined stroam and 
cannot apply to surface water not flowing in such & stream. 


Robinson v. Ayya Krishnama Chariar!, followed. 


Semble :—(Per Subramania Iyer, O. C. J.) A Conrt will not grant an Injunction in 
plaintiff's favour whore thore has been nothing more than mere assertions on the one 
hand and denials on the other as to the right of the plaintiff to raise a bund. 


Second appeal from the decree of the District Court of Ma- 
dura in A. S. No. 461 of 1901 presented against the decree of the 
Court of the District Munsif of Sivaganga in O. S. No. 149 of 1900. 


K. Srinivasa Atyangar for appellunt. 


K- N. Atya for respondent. 
The Court delivered the following 


JUDGMENT ~The Officiating Chief Justice:-—The plaintiffs 
Inam village and the first defendant’s Zamindari village are irriga- 








1, 82 R. R. 406, 8. 3 Bligh N.S. 414, 
2. 84 R, È. ‘680, 4, ri M, H, 0. 87, 


i . 
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Venkata- ted by a common tank. As found by both the lower courts, the 
oe surplus water of the tank has from time immemorial been dis- 
Gaurivallabn CLarged through a weir and the water thus discharged passes over 
Thevar. some of the lands of both the parties and eventually escapes 
Og. Chio through a channel separating the two "villages. It is further found 
Justice. that if the plaintiff puts up the bund which he proposes to con- 
struct in order to save from inundation the portion of his property 
hitherto affected by the flow of the surplus water, such bund would 
throw back upon the defendant’s land more water than has 
customarily flowed on to his property and increaseéhe damage to 

which he has been hitherto subject. 


In these circumstances there can be no doubt that the lower 
courts were right in refusing to grant the injunction prayed for by 
the plaintiff, to restrain the defendants from interfering with the 
erection of the proposed bund. 


Assuming the plaintiff was entitled to protect his land from 
inundation by erecting a bund, it would by no means follow that 
the court would grant an injunction in his favour when there has 
been nothing more than mere assertions on the one hand and de- 

. nials on the other as to the right of the plaintiff to raise it. It is, 
however, unnecessary to say more on this point as the plaintiff has 
clearly no right to raise any bund in the way proposed by him. 
Now, having regard to the fact that the surplus waters of the com- 
mon tank have from time immemorial been discharged so as to 
overflow certain lands of both the parties, an agreement must be 
implied as between the owners to the effect that neither can inter- 
fere with the accustomed flow of the surplus water so as to increase 
the burden of the other. 


Apart from this, and even were the parties not the owners in 
common of the tank, the plaintiff would not, according to the 
authorities, be at liberty to put up the proposed bund. It is quite 
true that every land owner exposed to the inroads of the sea has 
the right to protect himself by erecting such works as are neces- 
sary for that, purpose, and that if he acts bona fide, he is not liable 
for any damage occasioned to his neighbours who must protect 
themselves (Rew. v. Pagham Commissioners!). But I take it that 


1, ,8 B. & C. 355: 32 R. B. 408, 


a te 


~4 
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the law does not, except in the case of extraordinary floods, give 
such large powers for protection to riparian owners, it having 
been ‘distinctly laid down that such owners have a right to protect 
their lands with reference to ordinary floods, only if they do so 
without injury to others. (Rew. v. Trafford+, Cf. also Ridge v. 
Midland Katlheay Co.2, cited in Coulson and Forbes’ Law of 
Waters, 2nd Edn., p. 155). 


Here, however, the bund proposed would, as found by 
the ‘lower courts, affect the defendant’s land injuriously. 
The case is therefore analogous to Mensies v. Breadalbane’, 
where the House of Lords, speaking through Lord Lynd- 
hurst, pointed out the similarity between the English, Scotch 
and Roman Laws bearing on the matter, and held that a proprietor 
of land on the bank of a river ought to be restrained from erecting 
a mound, which, if completed, would in times of ordinary flood 
throw the waters of the river on to the grounds of a proprietor on 
the opposite bank, so as to overflow and injure them. 


This decision of the House of Lords is referred to in 
Whalley v. Lancashire and Yorkshire Railway Co.*, as 
illustrative of the second of the four heads of the classifica- 
tion there adopted by the Master of the Rolls. He observed : 
“Then we come to the case of having property which is subject to 
this defect, that unless you can prevent the injury which the ordi- 
nary course of nature will bring upon it, by transferring that in- 
jury to your neighbours property, your property must suffer as the 
natural consequence of its position. That is the case of Menzies v. 
Breadalbane* where property was so situated with regard to a river 
that if the river was left alone with its ordinary flow of water, it 
must, in the course of nature, eat away the property or occasion- 
ally overflow it. If the owner of such property, in order to 
cure: that defect were to do something to his land which by turn- 
ing the stream ont of its ordinary course would throw that de- 
fect on his neighbour’s land, he would, I think, according to the 
ordinary principles of law, become liable to pay the damages this 


1. 8 Bing 204; 84 R, R. 680. 8, 8 Bligh N. S. 414: 32 R. R. 108, 
8, 63d. P. 55. 4, 18 Q: B.D. 181 (136). 
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would occasion, and further be prevented from continuing to do 


it by an injunction.” 


That is practically the case here. Tho land of the plaintiff 
by its situation, has from time immemorial been exposed to the 


‘periodical overtlow of the water discharged by the weir and, there- 


fore, the owner’of such land even if he had no interest in the tank 
would not be at liberty to construct an embankment such as that 
proposed, to the injury of the proprietor of lands on the other 
side. ~ 


The case of Nield v. London and North-Western Ry. Co.) 
is not in point for the reason that, apart from the water 
sought to be turned away in that case being extraordinary 
flood water, neither party to the contest was responsible for the 
coming in of the water; while here the water which is sought to 
be kept off by the plaintiff, is the surplus of what comes into. the 
tank in the interest of both the parties and has to be discharged 
for the safety of the common property—the tank. This circum- 
stance would distinguish the present from the case of Dg 
Reddit v. Chenna Reddi” also. 


I feel some difficulty in understanding what the precise raito 
decedends of Gopal Reddi v. Chenna Reddi? is, In one part of his 
judgment, Shephard, J., observes: “Tt is found or admitted that it 
has long been the practice to have some sort of bunds. » TE this be 
the real reason for the final decision in the case, it would not be in 
conflict with Menzies v. Breadalbane® where the Lord Chancellor 
distinguished the case of Farquharson v. Farquharson on the 
ground, among others, that the mound in question there was erected 
on old foundation and that it had been shown that there was a custom 
of practice of riparian owners in that part of the country to embank 
against each other. In another part of his judgment, however, 
Shephard, J. says that the stream, when in flood, spreadfitself over 
the defendant’s lands and did not come ia its full volume to the 
plaintiffs lands. If such spreading was the usual state of things 
in times of ordinary flood, so as to make the ground on which the 
spreading took place part of the regular course of the river in 


1 In R. 10 EL 4 . a 3. 3 Bligh N. 8.414; 33 R. R, 108. 
2, I. L, B, 18 M. 158. ; 
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certain seasons of the year, the construction of an embankment ee 
whieh would confine such ordinary flood waters within narrower Chettiar 
bounds so as to damage the lands of others, would have been action- Gaurivallata 
able gocording to Menzies v. Breadalbane’, and the conclasionin Teever. 
Gopal Reddi v. Chenna Reddit would bein conflict therewith ; for ee 
a stream may have one course ordinarily and a wider course in 
particular seasons, and any work which interferes even with the 

latter wider course calculated to injure the property of others 

would be within the rule laid down by the House of Lords, as 

pointed out by the Lord Ohancellor thus: “The ordinary course 

of the riveris that which it takes at ordinary times; there is also 

u flood channel; I am not talking: of that which it takes in 
extraordinary or accidental floods, but the ordinary course of the 

river in the different seasons of the year, must, I apprehend, be 
subject to the same .principle®”’. The distinction thus drawn by 

the: Lord Chancellor between usual or ordinary floods and 
accidental or ext#aordinary’ floods would seem to be denied 

by Shephard, J., when he observes, “I fail to understand why 

the periodical rising of a stream, consequent on the fall of 

rain, should any the less be considered an extraordinary danger.” - 
Though thus some portions of his judgment are calculated to create 

a doubt on the point, yet, I take it that Shephard, J., did not intend 

to lay down anything inconsistent with Menzies v. Breadalbane! 

since the learned Judge in terms says that the act complained of 

did not divert the stream from its natural course. Be this as it 

may, the facts of the present case are altogether different from 

those of Gopal Reddi v. Chenna Reddi? as will be clear from what 

has been already stated. 


It now remains only to notice the argument on behalf of the 
appellant that his case was supported by the view of the Jaw ac- 
cepted by certain American authorities cited in Angell on Water 
Courses and Washburn on Easements. But those authorities 
relate to the improvement of one’s land with reference to surface 
water strictly such—that is, water due to fall of rain or snow, 
percolation, etc.—and not, flowing ina definite watercourse. On 
the contrary, the rule that the course of water in a stream in- 
cluding its course in times of ordinary flood should not be changed 
or obstructed for the benefit of one class, of persons to the injury 


1. SBlighN. 8.414. `" 
3. L L. Be 18 M, 188, 





3.3 Bligh N; B. 444 (418). 


Venkata: 
chalam 
Chettiar 

v. 
Ganrivallaba 
Thorat, 


Ofig. . Chie? 
Justice, 


168 THE MADRAS LAW JOURNAL REPORTS. [VOL XIV. 


of another, seems to be generally admitted in the United States 
(Angell on Water Courses, 7th Edition, Section 384 and note). It 
seems to be admitted also that there is no Liability in respect of 
extraordinary floods on the manifest ground that they are (to use 
the elegant language of Agnew, J., in Pittsburg Ry. Co. v. Gillie- 
land}, “unexpected visitations whose comings are not foreshadowed 
by the usual course of nature and must be laid to the account 
of Providence whose dealings, though they may afflict, wrong no 
one.” In some of the States, however, the Courts have had, from 
the necessity of the case, to refrain from extending the recognised 
rule as to the ordinary flood-channel of a river, to the case of some 
great rivers which periodically bring down huge floods that 
overflowing the banks, sweep down populous and fertile low lands 
on either side for miles. In Kansas City, &., Ry. Co. v. Smith*, 
cited by a writer who has recently discussed the subject 
the matter is put strikingly. There the Supreme Court of 
Mississippi said :—“ If the waters of the Mississippi river which 
at flood times spread from twenty to forty miles and flow ina 
continuous and unbroken body down the valley are to be dealt 


- with as the waters of a stream and the whole valley is to be 


given up as the course way of the stream, the most fertile portion 
of our State may at once be abandoned. * * *, There are 
farms innumerable and rail roads, villages, towns and cities situated 
in a watercourse if the usual course of the flood water of the Mis- 
sissippi river mark and define the course of that stream. It is 
manifest that to apply the strict rules of law controlling in cases 
of streams and the obstruction thereof to such a stream and to 
such conditions, isin the very nature of things impracticable and 
impossible. Calling these overwhelming floods surface or channel 
water for the purpose of dealing with them under rules applicable 
to entirely different conditions advances us no step in the solu- 
tion of the question involved. We must deal with things and 
not names, and conditions inherently and radically different 
cannot be assimilated by mere terminology.” The gist of this 
argument is that conveyed by the observation of Dr. Hunter, 
(Roman Law, 2nd Edition, p. 318) that “occasional floodings do 
not change the legal extent of the bank, otherwise all Egypt 
would be a bank ofthe Nile.” 


i 7 4 Hus š ia 
1, 94 Am, Deo, 97 (105). 3. 87 Am. L. B, 718 (721). 
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But the special features of the Mississippi and Nile floods fies a 


can constitute no good reason for discarding with reference to 
riyers and streams generally the well established definition that 
the bank of a river is the furthest reach of the river so long as 
it. keeps within its natural course (Hunter’s Roman Law, p.313); 
and it is scarcely necessary to say that, as the circumstances of 
rivers and streams in this Presidency are in no way comparable 
to those attending the Mississippi, the Nile and the like, they do 
not. warrant a departure from the rule of law laid down by the 
House of Lords in the case already cited. 


Further, river conservancy legislation (Madras Act VI of 
1884) having provided for State interference where snch would 
seem’ to be necessary for the definition, control and protection 
of waterways in the country, there wofild seem to be so much 
less reason for our courts adopting, on the ground of any pub- 
lic policy, a rule different from that: established by authorities 
ordinarily followed here. 


I would accordingly dismiss this appeal with costs. 


Russell, J—The District Judge has, I think, given good rea- 
sons’ for the opinion which he holds that this is nota case in 
which the injanction asked for should be granted. It is within 
the discretion of the court to grant an injunction or refuse it. 
The plaintiff has refused to join the 4th defendant at the latter’s 
request in order to deepen the channel F, which would then in all 
probability carry away all the surplus water of the tauk A running 
in the direction of F in ordinary times and little or no damage 
would result to the plaintiff if this were done. Till the plaintiff has 
done in this respect all that can reasonably be expected of him, 
I do not think he is entitled to any relief except what the law 
allows him as a matter of absolute right, 


This water which the plaintiff wishes to bund up and throw 
back on the defendant’s land is either running in a defined stream 
or itis not. If it is running in a defined stream, then the case 
of Menztes v. Breadalbane! makes it quite clear that the plaintiff 
has no right to erect the bund referred to by him. The plaintif 
does not seek to protect himself from an extraordinary flood. 


i. 8 Bligh, N. 8. 414, 
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He wants to protect himself from the ordinary overflow of the 
common tank. This flow runs in a defined channel and owing to 
the fact, no doubt, that the surplus channel F is silted up this 
ordinary surplus water runs on to the plaintiff’s‘land and injures 
it, It is settled law that “ a prescriptive right to throw back water 
and keep it standing on the land of another exists only in the case 
of water flowing ina defined stream, and cannotapply to surface 
water not flowing in such a stream, though it might ultimately, if not 
arrested, flow into a tank.” (Robinson v. Ayya Krestnama Charsyar’), 
The plaintiff conld in the present case be allowed to erect the bund 
proposed by him only if he had a prescriptive right to do so and 
if the water is rnnning in a defined stream. He has no such right 
for no such bund has ever been erected before. Even, however, 
if the water is not running in a defined stream, the plaintiff would 
not under the circumstances be entitled to put upa bund the 
effect of which would be to throw additional water on to the 
defendant’s land and thus cause greater injury to the defendant 
than is caused at present. It appears that the surplus water 
escapes rom tank A and runs in a defined channel for about 100 
yards. It then divides into three branches and the waters 
in all the branches more or less diffuse themselves over the 
surface of the lands they pass through. It is with the 
southern branch this case is concerned. ‘The watercourse is 
there clearly marked at intervals, Thus the caseis as follows. 
There is a channel which, in its present state, is insufficient to carry 
away, without overflowing its banks, all the surplus water flowing 
into it from the tank A. The flooding of its banks is the normal 
condition of things. There is no extraordinary flood. The case 
of Menzies v. Breadalbane ° just quoted shows that the plaintiff 
cannot be allowed to erect a bund and throw the water which 
would ordinarily flow on to his land over on to the defendant’s land 
and thus cause an injury to the latter. This is what the plsin- 
tiff seeks to do. The obvious remedy is that proposed by the 4th 
défendant. The parties should join and deepen the common drain- 
age channel. 


The appeal is dismissed with costs. 





1 7M. E 0,87 a. .. 2 |... % 3 Bligh, N.S. 414. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
, Present :—Mr. Justice Davies and Mr. Justice Boddam. 
Subbaraya Mudaliar and others ... Appellants* (Defts. 1 to 8). 


U. 
Vedantachariar and others .... Respondents (Piffs. 1 to 6 and 


Defis. 6 and 12). 

Ost Procedure Oode, S, 11, Foplanation—Oiwt Suit—Suit of a Civil nature—No clam 

to office or emoluments—Claim to recite certam teats—Mere matter of ritual or 
relsgious ceremony—Claim for imaginary damages-—Jurisdiction of Otel Courts. 

The whole of an ill-defined community guch as all the members of the Vada- 
galai community wherever residing cannot be entitled to any particular office in 
a temple or to any emoluments or perquisites thereof. 

Where a plaintiffs claim is not to any office or emoluments but is confined 
to rights in religious ceremonies, the same is not cognizable by the Civil Courts 
under 8.11, Expln. O. P. C. Even the addition of a olaim for damages which is purely 
imaginary does not bring it within the cognizance of the Oivil Courts. 

Where the Vadagalais sued for a declaration of their right to reoite cortain 
gacred texts in a temple either after or apart from the Tengalais either under 
usage or under @ Razinama which was only a temporary arrangement and asked 
for damages which were purely imaginary in respect of perquisites which they alleged 
they had been prevented from getting, Held, the snit was not cognizable by the Civil 
Courts. ' 

Second appeals from the decree of the Subordinate Judge’s 
Court of Kumbakonam in A. 8. Nos. 1084 and 1085 of 1900, 


presented against the decree of the Court of the District Munsitf of 


‘Tirnturaipandi in O. 8. No. 22 of 1899 (O. S. No. 889 of 1897) on 


the file of the District Munsif of Negapatam. 

T. Rangacharsar for appellants. 

V. Krishnaswamt Aiyar and P. B. Sundara Asyar for 
respondents. l 

The Court delivered the following 

JUDGMENT :—On the question which we have first to con- 
sider, namely, whether this suit is cognizable by a Civil Court, we 
have no hesitation in deciding that it is not- 

The explanation to 8. 11 of the Code of Civil Procedure 
which governs the question runs as follows : “ A suit in which the 
right to property or to an office is contested is a suit of æ civil 
nature notwithstanding that such right may depend entirely on 
the decision of questions as to religious rites or ceremonies,” 

Now, here the subject of the plaintiff’s claim was confined to 
rights in religious ceremonies, without a claim to any office or any 
emoluments. The plaintiffs did ask for damages on account of 


* B, A. No. 516 of 1902, 26th February 100d. 
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perquisites which they had been prevented from getting, but this 
was & mere fiction, apparently pub in to clothe the Court with 
jurisdiction, for though both the Courts have declared the plain- 
tiffs’ rights in other respects, neither Court has declared the 
plaintiff's rights to any office or to any emoluments. The Subordi- 
nate Judge has, it is true, made an addition to the Munsif’s decree 
by giving the plaintiffs Nos. 1 to 6 one anna as nominal damages 
between them, but this was quite unjustifiable and is as fictitious 
as the plaintiff’s claim itself for damages. The plaintiff’s claim 
was on behalf of all the members of the Vadagalai community 
wherever residing, numbering many untold thousands, and it is 
obvious that the whole of an ill-defined community cannot be 
entitled to any particular office in a particular temple or to any 
emoluments or perquisites thereof. Hence there is no claim by the 
plaintiffs for an office and their claim for damages is purely imagi- 
nary. The decree of the Courts below after exercising the hypo- 
thetical damages granted by the Subordinate Judge is itself a 
confirmation of our view of whatthe plaintiffs’ claim really -was, 
as it only declares the right of the plaintiffs’ community to recite 
certain sacred texts in the temple in question either after or apart 
from the Tengalai community. This is clearly a mere matter of 
ritual or ceremony in a religious matter with which a Civil Court 
can have nothing to do. The decree makes no declaration in 
respect to any “ right to property or to an office” or to any gene- 
ral right of the Vadagalais to worship in this temple which has 
never been disputed. The mere fact that the plaintiffs have 
claimed the declaration they seek in the alternative under the 
terms of a razinamah (Exhibit E) does not assist them, for this 
razinameh was entered into in May 1893 between the then heads 
of the rival sects of Vadagalais and Tengalais residing in Nega- 
patam, to enable certain ceremonies to be performed in the temple 
in question, That this was only a temporary arrangement made 
with a view to prevent a breach of the peace appears from the 
order of the Head Assistant Magistrate of Exhibit XVI dated 
the 21st July 1898. This agreement cannot, therefore,’ be treated 
as a contract binding all the members of both communities wher- 
ever residing for all time. For these reasons, we allow these 
second appeals and dismiss the plaintiffs’ suit with costs through- 
out. The memoranda of objections that ‘have been ‘filed im ‘the 
cases: have not~been argued by the plaintifi’s pleader. 
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Present :—Sir 8. Subrahmania Aiyar, Offg. Chief Justice, 
and Mr. Justice Bhashyam Aiyangar. 


Venkayya. and another ae ... ‘Appellants* 

| W. : (Plaintiffs). 
The Secretary of State for India in Council, 

represented by the Collector of Kistna... Respondent 

at (Defendant). 

Limitation, Act (1877), Arts. 18 and 120—Act IX of 1871, Art. 20—Land Acquisition Act Venkayya 
Iof 1894, Ss, 17 and 48—Act X of.1870, 8. 54—Acquisition of land for public Boerin 
purposes—-Direciion to vest and take possession-—Collector’s refusal to make award— of State for 
Suit for damages—Limstation—One year Jrom refusal. India. 

‘8.54 ‘of the Land Acquisition Act'X of '1870,-which corresponds to S. 48 of Act 

I gf 1804, {does not include a'case in which the land is vested in Government. 

Article 18 of the Limitation Act of 1877 (corresponding to Article 20 of Act 

1X. of 1871) refers only .to suits for compensation for non-completion and refusal 

to complete the acquisition referred to in S. 54 of Act X of 1870 (648 of Aot I 

of 1894). i 
‘A snit' by a'person for damages against the-Collector-for refusing to make 

an-&wsrd with respect to land which had become vested in Government by 

virtue of a direction under 8. 17 of Act I of 1894 is not governed by Art. 18, 

but by Art. 120 of the Limitation Act. and will, therefore, be within time if filed 

within 6 years “from the date of Collector informing the plaintiff of the refusal to 

mako the award ~ : 
Where there is a direction under S, 17 of Aot I of 1894 and the Collector 1: efuses 

to make the award, the owner of the land is not entitled to the land but only to 

damages against the Collector for the breach of a statutory duty. 


Second appeal from the decree of the. Subordinate J udge’s 
Court of Kistna in A. 8. No. 28 of 1901 -presented against the 
decree of the Court of the District Munsif of Bapatla in O.S. 
No. 297 of 1899. 

F. Krishnaswami -Aiyar and K. Subramanta Nastri for 
appellants.: 

The Government Pleader (E.'B. Powelly for respondent. 
"~The Court delivered the following 
f R 

JUDGMENT :—The suit-in its alternative-character is really 
a suit for damages for the wrongful refusal hy the Collector 
appointed :to -acquire the land for public purposes to make an 
award: settling the amount of compensation payable to-the appel- 

“E 


# S, A.-No.*242 of 1902. 27th October .1903. 
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he lants in respect of the land which, by virtue of a direction made 
Te Soorotary by the Local Government under 8. 17 of Act I of 1894, was taken 


possession of by the Collector before any award had been made 
and thus became vested absolutely in the Government. The reason 
for the Collector’s refusal was thatit had been subsequently 
discovered that the land belonged to Government and not to the 
appellants, and therefore the latter were not entitled to compen- 
sation. Itis now found by both the Lower Courts that the land 
was the appellants’ property and not the property of Government. 
But as the land vested absolutely in Government under S. 17, 
though in fact it was as now found the property of the appellants, 
“they are not entitled to recover the land but can only claim 
dameges for breach of astatutory duty on the Collector’s part, the 
measure of damages being such compensation as would have been 
recovered by the appellants if the Collector in due discharge of 
his duty had proceeded under the Land Acquisition Act to make 
the award. The suit, however, was brought more than one year 
after the Collector informed the appellants that he was not going 
to make the award as the property belonged to Government and 
the lower appellate court dismissed the suit as barred by limitation 
under Art. 18 of the Indian Limitation Act, This Art. 18 repro- 
duces the corresponding Art. 20 of Act IX of 1871 which 
was passed shortly after the enactment of the Land Acquisition 
Act, X of 1870, now replaced by Act I of 1894. It seems to us 
clear by comparing Art, 18 with 8. 54 of Act X of 1870 
that the suit contemplated by the Act is one for compensation 
for non-completion and the refusal to complete the acquisition 
referred to in the said S. 54 which does not include a case in 
which the land has vested in Government. S. 48 of Act I 
of 1894 corresponds to S. 54 of Act X of 1870. In the 
present case the acquisition has been completed in the sense 
that the property has absolutely vested in Government, and, in 
our opinion, Art. 18 does not govern such a suit and there 
being no other article applicable to the case. The general 
residuary Art. 120 must be held to govern the case. That 
being so, the suit is not barred by limitation. We must allow 
the appeal with costs in this and in the lower appellate court 

and reversing the lower appellate court’s decree restore that of 
the District Munaf. ` 
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Present :—-Sir 8. Subrahmania Aiyar, Offg. Chief Justice, 
7 and Mr. Justice Boddam. 


Gomathi Ammal „a ... Appellant*® (lat Defendant). 
| v, 


Kupputhayi Ammal .. ; Respondent (Plaintsff). 


i Hindu Law—Nature of daughter's estate—Partition among daughters— Renunciation of Gomathi 
night of survivorship—Question of sniention—Partition under belef, estate was Ammal 
absolutoe—No renuncratton-~Option to purchase, Kupputhayi 
A daughter has only a limited and qualified estate in her father’s estate. Ammal. 


Ordinarily daughters who partition their father’s estate have the right of sur- 
yivorship in the senge that those who survive the others will take the share of the 
deceased in preference to those who take the deceased’s stridhanam. 

y 


It is, however, open to such daughters while effeoting a partition by apt 
language to renounce this right of survivorship. 


It is'a question of intention in each case to be gathered from the decd of 
partition, if any, and the surrounding circumstances whether the daughters retained 
or renounced their right of survivorship. 


Where-a partition was entered into under the belief that the daughters were 
absolutely entitled to their father's estate (which belief was founded upon the then 
state of the law in the Madras Presidency) and uuder the partition deod it was 
provided that if one daughter should find ib necessary to sell her sharo, the othur 
daughters should be given the option of purchasing the same, but that if they should 
not be disposed to purchase the same it might be sold to strangers and that from 
the date of: partition the parties should only be connected by blood. .—- 


RR a a 
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Held (1) that there was no ienunociation of the right of survivorship which was 
not within the contemplation of the parties ; 


and (2) that the provision to sell the property toa stranger in case the 
other daughters should not be disposed to purchase the same should not be construed 
as referring only to a transfer with the consent of all and for purposes which would a 
rendera transfer by qualified owners binding upon the reversioners. 
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Second appeal from the derree of the District Court of 
Madura in A. 8. No. 882 of 1901, presented against the decree of 
the Court of the District Munsif of Tirumangslam in O. S. No. 334 
of 1900. - 


| Three daughters of the original owner divided through their 
: husbands properties left by him. The 8rd daughter died in 1894; 
Avadayammal, the 2nd daughter, died in 1900. The defendants 1 


— 


» §, A. No. 188 of 1902, 29th February 1904. 


t Gi L 
$ 7% ch whe oe * i 5 t * r Koa ca L e 


Gumathi 
Ammal 


y. 
Kupputhayi 
Ammal. 


176 THE MADRAS LAW JOURNAL REPORTS. [YOL XIV. 


and 2 were the latter’s sons widow and. daughter respectively 
and plaintiff was the lest surviving daughter. She sued to recover 
the share assigned to Avadyammal in a partition alleging that the 
defendants were not entitled to the properties. The District 
Münsif: decided in plaintiffs favor. There was. an appeal only 
by the 1st defendant and the Sub-Judge dismissed it. 


P. R. Sundara Atyar and M. R. Sankara Atyar for appellant. 


V. Krishnaswams Atyar, K. N. Aiya and &. Srinivasa Atyan- 
gar for respondent. 


P. R, Sundara Aiyar :—My first contention is that the 
daughter’s estate of all three was converted by agreement, of parties 
into an estate in portions of them to last for the lives.of, all three- 
My second contention is that whatever was the view as to 0-7-8, 
as to 0-7-11, the extra share, it was the absolute property, of 
Avadai. (Offictating C. J. :—-Hiven as against reversioners?), Yes. 
I shall now read the document on the construction of which the case ' 
depends. Reads Exhibit B. (Officiating C. J. :—What does that 
show?) The last clause shows that the daughters had no further 
right of survivorship. The document provides for each selling at 
their pleasure with a right of pre-emption in favour of the other 
daughters. (Officiating C. J.:—The words are “ if there was 
necessity to sell.” That shows that the contingency for sale 
contemplated should be one which will bind raversioners). No. 
The sale is by one daughter, and not-by all. The words only mean 
“af any of us should desire to sell.” With reference to 0-7-1 that 
was given absolutely to Avadai. (Ofictating C. J. :—Is she not the 
eldest?) No. Kuppathayi is the eldest. The gift to Avadai which 
is absolute in its terms-—-that at least, stands on a different 
footing. Ramakkal v., Ramasami Natken! and Kailash Chandra 
Chuckerbutty v. Kashi Chandra Chuckerbutty®. (Officiating 
C. J.;—The question in short is whether they intended to 
renounce their right of survivorship in favour of each other ?) 
I cannot put it that way. That would let in the reversioners 
on one daughters death. It isa sale by each to the other or it 
is in the nature ofan exchange. (Offictating C. J:—The possibility 
of succession is that which is given up. There is no-sale.of any 


actual property or no exchange). If the parties were under the 


L LL E 22M, 622, 3. I, I. Ba 24 0. 889, 
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impression of absolute ownership, there can be no doubt that the 
deed did not reserve any future rights in favour of one with pro- 
perties taken by the other, 


| (Officiating C. J.:—That introduces a question of considerablo 
difficulty). There is then a mutual mistake. If they did not know 
they had a right to release, however wide the language may be, 
the possibility of future succession cannot bo said to have been 
dealt with—See Jeyoyiamba Bayt Saiba v. Kamakshi Bayi Satba}. 
In the Padmattur case it was held differently. However they 
have ‘but a distant bearing on this subject. It has beon held 
that the property would go to her own heirs. (See Brij Indar 
Bahadur Singh v. Ranee Janks Koer*. As to 0-7-1 at any rate 
T am entitled. 

- V. Krishnaswamt Atyar for respondent :—Daughters held a 
widow’s estate. An alienation by one even for a proper purpose 
will not bind others. See Sri Gajapati Radhamant v. Maharani 
Sri Pusapats Alakajeswari?. The division gives them the right 
of alienation which the decision held they would not have other- 
wise. (Ofictating C. J.;—lfi they divided by metes and bounds, 
cannot they sell for their lives ?) They cannot unless there has been 
a division of the duughter’s estate apart from division for conve- 
nient enjoyment. The division gives to each power to soll for 


necessity without asking the consent of the other daughters. 


(Officiating C. J.:—The languago of the deed is inconsistent 
with that view. The sale may be toa stranger at the pleasure 
of each). The deed does not use the words “from sons, grand- 
sons and so on”, nor gives the right of “gift, sale or mort- 
gage.’ These two indications of absolute property don’t exist. 
It gives power to sell for ysgub (necessity). Whether after 
this instrument, an alienation by one for gye sawb (necessity) will 
bind the reversioner isa question we need not now discuss. It 
purports to give power to sell by herself, which power she would 
not have ordinarily. The document in the earlier clauses speaks 
of simple enjoyment of each share. Again the 3rd daughter’s 
property was taken on her death by the other two daughters not 
by her own heir. So far as that property is concerned even now 
no contention is urged. 





1. 3 M. H. C. 424 (487), 3. L L. R.,16 M. (P. C.) 
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Unless future rights are expressly signed away, the construc- 
tion should not be in favour of such release. Soobramansa Tela- 
var v. Gokka Telavar! ; Seelanund Singh v. Hamidoodin?. 


I don’t know that such possibilities can even be alienated. 
Transfer of Property Act, S. 6. (Officiating C. J.:—Thatis perhaps 
wide, See 3 M. H. C. ‘424 and the other cases !above - referred 
to). The Privy Council in Bhugwan Doobey v. Myna Baee? doubt 
the validity of such alienations and in the recent case Lord Davey 
says that spes successionis cannot be dealt with so as to bind 
actual reversioners. See Nund Kishore Lal v.'Kanee Ram Tewary,* 
and Sham Sundar Lal v. Achhan Kunwart’. (Officiating C.J. :— 
The expectant interest cannot bo mortgaged or sold, but they may 
be released). ‘here is no estoppel here. Assuming a contract 
against my contentions the defendant is not a person claiming under 
her and cannot insist upon the contract being carried out for her 
benefit. 22 M. 522 has therefore no application. There the alienee 
could insist on the benefit of the contract and on estoppel. There 
is the rule of construction that if the words are not clear, gift to 
a woman would be construed in accordance with Hindu nono 
See Mahomed Shumaool v. Shewukram?. 


In the first Court the decree was in my favour against the 
daughter also. She did not appeal. My right as against her 
became complete. On appeal and second appeal Ist defendant: 
cannot set up the right of one against whom I havea Some. 
right. ` n° ee 


P. R. Sundara Atyar in rveply:—His title must be proved. His , 
claim was not based on prior possession. He cannot geb up, B 
right which he may bave acquired. 


= per ve 


The Court delivered the following 2 = ° 


JUDGMENT :—The question in this appeal relates to a 0- 7-3 37; 
share and a 0-7-1 share in the property which originally belonged 
to one Venkstaraya. After his death his 3 daughters, Kuppu- 


1. ‘5 M, H. O. 437. i 4 T. L. R., 29 C. 355, ! EOS ii P 
2. I. L. BR, 8 0.576. 5. IL. B21 A 71 (80), > =o m oe 
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thayammal, the plaintiff, Avadayammal and Subbammal succeeded 
to his property. In 1857 they divided the properties, and at that 
partition a 0-7-3 share was assigned to Avadayammal, the other 
daughters taking a 0-8-0 share cach, and in consideration of 
Avadayammal performing the nuptials of Subbammal and the 
ceremonies connected with their deceased father and carrying on 
litigation, if any in connection with the proporty of their father, 
an extra share of 0-7-1 was assigned to her. In other words, the 
estate was divided into four shares, two being assigned to Avaday- 
ammal, and one share to each of the others. Avadayammal being 
dead, the question is whether the plaintiff, the sole surviving 
daughter, is not entitled to what had been taken by Avadayammal, 
Undoubtedly the daughters had only a limited estate, and the parti- 
tion entered into by them would of course not affect the reyersion- 
ary- right of Venkataraya’s heirs. Ordinarily daughters who are 
parties, to a partition amongst themselves of their father’s estate, 
have the right of survivorship in the sense that those who survive 
the. others would take the share of the deceased in preference 
to those who take the deceased’s stridhanam, but as pointed out 
in Ramakkal v. Ramasami Naickan', it is open to persons 
in the position of these danghters, wlile effecting the partition 
by. apt words to renounce such right of survivorship. 
Whether that was done in the present case is a question to 
be decided with reference to the construction of Exhibit B 
and: the' surrounding circumstances. The instrument itself does 
not proceed on the footing that the daughters had the limited 
estate which the law gave to them and does not expressly or by 
implication purport to part with any right which may accrue to 
one on the death of the others, On the contrary it proceeds 
on the footing that the right of the parties was absolute and 
such as involved no idea of survivorship. This view is empha- 
sized by the fact that Exhibit B purports to be a partition bet- 
ween three males, the husbands of the three daughters of Ven- 
kataroya, not as agents acting on behalf of the daughters, but 
as if those males were themselves the owners of the property- 
Nor is tt surprising that the real parties to the transaction 
thought that they were absolutely entitled, for though accord- 
ing ‘to decisions rendered long after 1857, the estate which a 
daughter takes by inheritance from her tather must be taken to 
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Gomathi have always been a limited and qualified estate, yet it was 
ig generally assumed in this Presidency about the time Exhibit B 
areal was executed and for some years later that the estate taken 
by a daughter was her absolute property. See for example 
Strange’s Manual of Hindu Law, 2nd edition, 145. As regards 
the provision contained in Exhibit B that any party to the 
instrument finding it necessary to sell her share should give 
the other parties the option of purchasing it, that also, in our 
opinion, goes to strengthen the view that the parties supposed 
the interest taken by them prior to the partition was absolute, 
The expression ‘finding it necessary’ in the clause, on which 
stress was laid in the argument, obviously means nothing more 
than “having occasion to alienate” and the manifest object O¢ 
the provision was to give the other parties to the instrument a 
right of pre-emption. And this is rendered as plain as possible 
by the express reference made to a sale to strangers in the event 
of the other parties to the partition not being disposed to avail 
themselves of the right of pre-emption so given, It is impossible 
to see how such a provision can, as contended for the appellante, 
be construed as referring to a transfer with the consent of all 
and only for purposes which would render a transfer by quali- 
fied owners binding upon all the reversioners. Had such been 
the intention, the terms of the instrument would have been utterly 
different and the parties could have had no difficulty in finding 
language capable of conveying their meaning. This being in our 
view the proper conatruction to be put on the document, it is 
impossible for us to hold that the parties to the instrament intended 
to renounce and did renounce the right of each to take as the 
father’s heir, the share of any deceased daughter on the footing 
that the estate taken by all the daughters was only a qualified 
estate. Such right cf survivorship must be taken not to 
have been within the contemplation of the parties when they 
entered into the partition,’ they having, as stated above, proceed- 
ed on the erroneous view that they had, not a qualified but an 
absolute estate which carried with it no right of survivorship. 
The general words in the instrument that thereafter the connec- 
_ tion between the parties was to be that of blood only could not 
be construed as embracing a right of survivorship which ez 
hypothesi was not im the contemplation of the parties and 
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involving the renunciation thereof, (Compare Soobramania Telaver 
v. Gokka Telaver! ; Subbien Pillay v. Arunachela Tiruvengada 
Pillay? and Muthuvaduganatha Tevar v. Dorasinga Tevar?). 

It remains to add that the 0-7-1 sharo assigned to Avada- 
yammal-does not stand on & footing different from the assignment 
of the 0-7-8 share. The reasons for the assignment of the former 
were merely those for giving her an extra share, Such assign- 
ment, did not, as contended for the appellants, operate in effect 
asa sale thereof under circumstances which would make it bind- 
ing on all the reversioners in the view that the daughters took 
only a qualified estate. In our opinion, therefore, on the death 
of Avadayammal the plaintiff as the then sole surviving daughter 


of Venkataroya succeeded. The second appeal fails and is dis- 
missed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Boddam and Mr. Justice Bhashyam Aiyangar. 
Chidambara Mudaliar ... Appellant* (Plaintif). 


v. 
Koothaperumal, minor, by his 
guardian Renganatha Konan. -Respondont (2nd Defendunt). 


Hindu Law—Father’s debt—Son’s Uability—Mortgage—Pious obligation of son— 
Mortgage binding qua mortgage. 


A debt incurred by the father if not illegal or immoral is binding upon his son's 
interest in the family property even during the life-time of the father and any 
ee Voluntary or involuntary made to discharge that debt is binding upon 
the son. 


a A mortgage given for a debt then incurred is binding upon the son ag such 
if it ia not illegal or immoral and a snit for sale including the son’s share will lie, 
Sant Ayyangar v Ponnamual, dissented from, 


Second appeal from the decree of the Subordinate Judge’s 
Court of ‘Trichinopoly in Appeal Suit No. 20 of 1901, presented 
against the decree of the Court of the District Munsif of Trichino- 
poly in O. S. No. 280 of 1899. 

P. E. Sundara Aiyar for appellant. 

P. N. Stvaswame Aiyar for respondent. 

P. R. Sundra Aiyar :—The Judge is wrong in exonerating the 
respondent from all liability. He ought to have given a decree at 
least for money. (Bhashyam Aiyangar, J. :—That is only an over- 
sight. Nobody probably pointed out that at least a money decree 
shoald be passed against him), Under the Hindu Law the sons 

#5. A. No. 108 of 1903. 


l. 5 M. H. C. 487 (448). 8. I. L. R., 3 M. 290 (Per Innes, J. at p. 320 
2. Ibid, 444 (Per Scotland and and Per Muthusami Iyer, J., at p. 889). 
Holloway, JJ., at p 450), 4. I, L, R., 21M. 28, 
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oe were liable to pay the father’s debts. The noxt step established 


F: 
Koothapern- 
mal, - 


by the Courts is that the sons could not question an alienation 
for discharging a liability to which the sons were also liable and 
which therefore had the effect of exonerating the son from his obli- 
gation. The noxt step was to make the sons liablo along with the 
father at the same time. | 

The doctrine of antecedent debt is applicable cnly to aliena- 
tions. Where there is a debt and the hypothecation or mort- 
gage only secures the debt, the son is liable for the debt and is 
therefore bound by the security also. (Bhashyam Atyangar, J. :— 
The whole question is whether there is a debt? Do you claim a 
decree for sale?) Ido, at any rate. Sami Ayyangar v. Ponnammal? 
and Suraj Prasad v. Golab Chand? put the point clearly against 
me. But they are wrong. The cases cited do not support them. 
In Ramasamayya v. Virasamt Atyar* it has been held that the 
only question which the sons could raise after sale in execution of 
a decree against the father is the illegality or immorality of the 
debt. The same principle is applied in Palani Goundan v. Ran- 
gayya Goundan* where tho sons sued before the sale of the pro- 
perties. In this suit if the son had not been made a party, I 
should have obtained a decree for sale against the mortgagee and 
then this respondent could only suc on the ground of immorality 
or illegality of debt. How then could he logically resist a decree for 
sale. Cases quoted in 21 M.28 do not support it. The case in 
Chinnayya v. Perumal® isa conveyance for money paid at the 
time, 

The Calcutta case (Khalslal v. Gobtd Prosad’) construes the 
words “antecedent debt” as meaning antecedent to the aliena- 
tion by court sale, not antecedent to the bond. 

Reference was made to Debt Dat v. Jadu Rai’; Chintamani 
Ray v. Kashinath$. 

P. 8. Sivaswami Atyar:~(Bhashyam Atyangar. J :—what 
do you say ‘to the validity of a charge forrpresent advance ?) 
That question does not arise. I wonld prefer not to answer 
it. Suraj Bunst’s case lays it down. (Bhashyam Aiyangar, 
J.:—That refers only to conveyance of property). 21 M. 222 
did not decide this point. This was not raised or considered. 20 C. 
seems to be explicable as there was antecedent debt. (Bhashyam 





1 LL.B, 31M. 38, 6. I. L. &, 18 AL 61. 
3. L L. B., 37 0. 763 6. I. L. R., 20 0. 828 
3. L L R, 31M. 222 7. L L. Ba, 24 A, 459, 
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Aiyangar. d.:—Renewal of a mortgage is not a mortgage for ante- 
cedent debt as you insist), It is in this way ; the previous mortgage 
bonds! are binding on sons as debts. The subsequent mortgage 
is therefore for the discharge of antecedent debts. (Bhashyam 
Aiyangar, J.:—There is no discharge ; it is only a renewal of bond). 
Reference was made to the unreported case referred to in 21 M. 28, 
Mayne, #10, pp. 889 and 403. This point has not directly been 
raised and decided in any of the cases quoted except 21 M. 28 and 
27 °0.°762. (Bhashyam Aiyangar, J. :—There is a debt and the 
mortgage is only a security. Take this to be a simple mortgage). 
That will be no worse than a usufructuary mortgage. (Bhashyam 
Aiyangar, J.:—A usufructuary mortgage with a covenant to pay is 
on the same footing. How is a usufructuary mortgage without a 
covenant different ?; I would submit the rule must be the samo 
(Bhashyam Aryangar, J.:—In that case there is no debt and the 
property is not simply sccurity). I submit not. All kinds of mort- 
gages are simply securities for debts. The debt is existing in all 
cases. (Bhashyam Atyangar, J.i—Why not the son be liable for 
the debt in such a case also?) Suraj Buns Koer’s case is authority 
against it as a conveyance inclades mortgages also. 

P. R. Sundara Aiyar in reply :—The cases quoted in 21 M. 28 
don’t support the view there taken. 24 A. has.directly decided the 
other way. The Bombay Court has always held against the view 
in 21 M..28. 

` The Court delivered the following 

JUDGMENT :—It is now established by a uniform course of 
decisions, that a debt incurred by the father which is not shown to 
be illegal or immoral is even during the lifetime of the father bind- 
ing upon, the son’s interest in the family property and that any 
alienation voluntary or involuntary made to discharge the debt is 
binding upon the son. In the case of a mortgage debt incurred by 
the father the debt is the primary obligation and is binding upon 
the son if it is not for an illegal or immoral purpose and the mort- 
gage is only a collateral secur ity for the discharge of the dobt eithor 
by receipt of the rents and profits by the mortgagee or by causing 
it to be sold after the debt has become payable. If the debt is 
binding upon the son the discharge of the debt either by making a 
usufruotuary mortgage, or by. enforcing the security by sale is 
equally binding upon the son inasmuch as he has thereby become 
exonerated from liability to discharge the debt of the father by 
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means of other joint family property. Ifa sale of joint family 
property made by the father for the purpose of discharging his 
debt which is not illegal or immoral is binding, it is difficult to see 
on what principle it can be held that a mortgage executed by the 
father as security for the discharge of the debt will not bind the 
son simply because the debt was not anterior to the mortgage but 
was incurred at the same time as the mortgage and the mortgage 
was executed as security therefor. In the case of Sami Ayyangar 
v. Ponnammal! it was no doubt held that the motigage aS 
such will not bind the son’s share unless it was executed as security 
for an antecede ¢ debt, that is, for adebt that existed independent- 
ly ofsthe mortgage transaction. The authority of this decision 
has been considerably shaken by the two later decisions of this 
court in Hamasamayyan v. Verasami Aiyar? and Palni Goundan v. 
Rangayya Goundan® in the next volume, viz., which decide that 
unless the son shows that the mortgage executed by the father 
on which the decree was passed against father alone was for an 
illegal or immoral debt, the mortgage decree as such will bind also 
the son's share in the mortgage property. The same view has been 
taken by the Calcutta High Court in Lala Suraj. Prosad v. . 
Golabchand? and by the Allahabad High Comt in Deli Dat v. 
Jadu Rav’ and by the Bombay High Court in Ramachandra v' 
fakirappa®. i 

On principle it is difficult to mdke any distinction between a 
mortgage given for an antecedent debt and a mortgage given for 
a debt then incurred, for in either case the debt is binding upon the 
son and the enforcement of the security exonerates the son from the 
burden of the father’s debt. Such a distinction does not really 
afford any protection to the son for his share in the mortgage pro- 
perty can as a general rule be seized and brought to sale, even in 
the latter case for the recovery of the debt as a personal debt due 
by the father (though also secured by a mortgage) unless such 
share has been validly alienated in favour of a third party since the 
date of the mortgage but prior to its attachment. 

We, therefore, allow this appeal and reversing the decree of 
the lower Appellate Court in so far as it modifies the decree of the 
District Munsif, we restore the decree of the District, Munsif with 
costs in this and in the Lower Appellate Court. 


buau nana 


1, l L. B., 21 M. 38. 4. I.L. B., 280. 617. 
2 J. L. Ra Bl M. 222. 5. TL, B., 24 A. 459, 
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PARTS V & VI.] — THE MADRAS LAW JOURNAL REPORTS. 185 
IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(FROM THE CALCUTTA HIGH COURT). 


Present :—Lord Davey, Lord Roberis and Sir Arthur Wilson. 


Srish Chandra Roy and others... .. Appellants.* 
` v. 
Roy Banomali Rai Bahadur ... .. Respondent. 


Specific performance—Compromise—Constderation—Becurity of title and immunity from gyish Chandra 
future attachs—Conduct of party derogatory of rights under compromise—Fatlure Roy 

of consideration. v. 

A compromise of a snit made between the adopted son of the last male owner mali Rai 
and an alienes who was a reversioner and who would have been the presumptive 
reversioner but for the adoption, to the effect that the alienee should not question the 
title of tlie adopted son thereafter, and that the latter should confirm a portion of 
the patni lenses and salso agree to settle on the wife of the alienee benami for the 
latter in pormaonent ijara certain other properties when it should come into his khas 
possession is not for an exeonted consideration. 

Tho consideration for the compromise was to obtain security of the adopted 
son’s title to the Zemindari and immunity from future attacks, and where the alienee 
immediatoly after such compromise questioned the title of the adopted son, there 
Was & failnro of consideration so as to disentitle the alienee and his heirs from 
claiming specifio performance of the remaining parts of the agreement. 


Although there is no necossary inconsistency in a party who has unsuccessfully 
tried to rescind an agreement afterwards claiming performance of it, yet where the 
conduct of the party is such as to amount to a total failure of consideration and is at 
variance with and amounts to a subversion of the relation intended to be esteblished 
by the agreement, he will not be entitled to claim specific performance. 


The d udgment of their Lordships was delivered by 


fies DavEy :—The suit out of which this appeal has arisen was 
one for specific performance of an agreement, dated the 20th May 
1861, whereby Banwari Lal Roy, the father of the respondent, pro- 
mised that when certain mehals (referred to in the caseas Dhulauri) 
should come back into his khas possession, he would settle the same 
on Srijuta Govinda Pyari Dasi (the mother of the app ellants) and her 
heirs in permanent ijara at a rental of Rs, 1,001. It is alleged 
in the plaint, and it is clearly established by the documents in 
evidence, that this agreement was part of a compromise made 
between Banwari Lal Roy and|Krishna Behari Roy (the husband 


* 23rd March 1904. . . Be pate 
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: eee of Govinda and father of the appellants), and formed part of the 


Y, 
Eoy Bano- 
mali Rai 
Bahadur. 


consideration for that compromise. The respondent refuses specific 
performance on the ground of failure of consideration and other 
equitable grounds. 


The facts of the case are as follows :—Gonr Sundar Roy died 
in February or March 1834 childless, but leaving his mother, 
Hemlata Chowdhurani, and a widow, Brajaswar: Chowdhurani, 


Surviving. After his death Brajeswari adopted Banwari Lal Roy 


as the son of Gour Sundar. But for this adoption, Krishna Behari 
Roy would have been the heir of Gour Sundar, and subject to the 
interests of the latter’s mother and widow, would have succeeded 
to his estate. Hemlata appears to have assumed the management 
of the estate, and she purported to grant, but without any apparent 
authority to do so, four permanent leases of parts thereof, including 
leases of two mehals called Narsingpara and Sagandaba to 
Krishna, After Banwari Lal came of age, he madean arrangement 
with Brajeswari by which six annas of the estate were granted to 
her for her life for maintenance. 


In the month of May 1861, Banwari Lal instituted a suit 
against Krishna to set aside the ijaras or permanent loases granted 
to him by Hemlata; and also instituted similar suits against the 
holders of the other permanent leases granted by her. A compro- 
mise was thereupon come to between Banwari Lal and Krishna, 
the terms of which are contained in four documents, dated the 
20th and the 22nd May 1861. l 


The documents dated the 20th May 1861 were: (1) The 
agreement now sued on. It should be mentioned that the property 
comprised in this agreement was included in the six annas grantod 
to Brajeswari for her life, and would not therefore come into the 
khas possession of Banwari Lal until her death. (2) A patnipottah, 
or permanent lease, of other mehals also in favour of Govinda, 
at a total rent of Rs, 689-4-0 upon payment of a premium of 
Rs. 1,301. 


An okrar, dated the 22nd May 1861, was then executed by 
Krishna in favour of Banwar Lal. It recited (amongst ‘other 


things) that Brajeswari duly adopted Banwari Lal under the power 


contained in an anumaitpatra executed in her favour by Gour 
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Sundar on the 28th Magh 1240 B. S. It also recited the institution Srisk lala 
of a suit in 1858 by one Ganga Prasad Roy impeaching the 
anumatipatra and Banwari Lal’s adoption, which was dismissed ie 
apparently on the ground that even if the adoption was invalid, Bahadur. 
Ganga ‘Prasad Roy had no title in the life-time of Krishna. The 

ekrar then continues as follows :— | 


“I, of course, made no mention of the anumatipatra granted 
by the late Gour Sundar Roy, and of your adoption, in my applica- 
cation to intervene In the said suit. Still as I consider it necessary 
to give you some proof that I do not in any manner or mode deny 
or refuse to acknowledge the truth of the said events, I execute 
this ekrar i in your favour, ia which I say that the said Gour Sundar 
Roy did, in fact, execute in favour of his wife Brajeswari Chow- 
dharni the said anumatipatra, and thatin pursuance thereof,the said 
Chowdhrani, following the terms of the said anwmatipatra, and with 
the permission and consent of her mother-in-law, the said Hemlata 
Chowdhrani, received you as a gift, under a deed of gift, and 
adopted you as a son according to the prescribed rites, and I, by 
way of attesting the said deed of gift as a witness, have placed my 
signature and affixed my seal amongst the witnesses, and I fully 
admit the truth of the anumatipatra executed by the late Cour 
Sundar Roy and of your adoption. And Jalso admit the correct- 
ness of ‘the statement made by Brajeswari’Chowdhrani to the 
effect that her husband, the said Gour Sundar Roy, had executed 
an anumatipatra in her favour to adopt a son, and that she had, in 
pursuance thereof, duly adopted you as a son, after having 
received you as a gift, and acknowledging you the lawful heir of 
the late Gour Sundar Roy, in her ekrar in your favour, dated the 
29th Sraban 1264 B. S. which was filed in Suit No. 36 of 1856 
ef the Court of the Principal Saddar Amin of this District. And 
you, as the adopted son of the late Gour Sundar Roy, now hold 
and will for ever hold to sons and grandsons and others in course 
of succession as owner, having the rights of gift and sale, the 
moveable and immoveable properties left by him. To the said 
properties, I and my heirs do not have, nor will ever have, any 
claims or: objection. If my heirs at any time in future do ever 
advance any claims, it shall be rejected. To this effect I execute 
the ekrar. Finis, dated the 10th Jeyt.” — 


Srish Chandra 


Roy 
v, 
Roy Bano- 


mali Hai 
Bahaedar. 
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On the same 22nd May 1861, Krishna filed a Selehnama tn 
Banwari Lal’s suit against him, from which it appeared that Ban- 
wari Lal had agreed to ratify the lease of Narasingpara on receipt 
of a narzarana of Rs. 1,500 and Krishna on the other hand 
surrendered the lease of Sayandaba. ‘The document concludes as 
follows :— 


l file also with this petition the ekrar which 1 have executed 
to-day on proper stamp in favour of the plaintiff containing my 
admissions of the authority to adopt which the late Gour Sunder 
Roy executed in favour of his wife, Brajeswari Chowdhurani, and 
of the fact of due adoption by her of the plaintiff in pursuance 
thereof, and I pray that, on reading my petitions, etc., and also 
the petition which the plaintiff is filing, the plaintiff’s claim for 
khas possession in respect of the aforesaid Sayandaha methal may 
be decreed, and his claim in rospect of the remaining mehals 
may be dismissed, 


Itis stated in the judgment of Mr. Justice Hill, in the High 
Court, that Krishna in his defence to Banwari Jal’s suit had 
impeached the adoption of Banwari Lal. And no doubt that was 
so, though the written statementis notin therecord. But however 
that may be, it is plain from the documents which have been 
referred to that it was at least known or feared that Krishna 
intended to do so. And their Lordships have no hesitation in 
inferring that the principal object of Banwari Lal in entering into 
the compromise was to obtain from Krishna a clear admission of 
his title to the Zemindari and immunity in the future from attacks 
upon his title from that quarter. 


Within a short time, however, after making this compromise, 
Krishna applied for leave to intervene in Banwari Lal’s then 
pending suits against the holders of the other permanent leases, 
purporting to have been granted by Hemlata, and was made a 
defendant therein. He thereupon filed written statements in both 
suits impeaching the adoption and alleging that the ekrar of 22nd 
May, 1861, had been obtained from him by fraud. The Court 
found against him on both points and decrees were made in favour 
of Banwari Lal. Krishna appealed to the District Judge and 
thence to the High Court without success. In February 1871, he 
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instituted a suit of his own against Banwari Lal and his adoptive Srish ae 
y 


8) 
mother, for the purpose of setting aside the adoption and obtaining v 
a declaration of his own title as reversionary heir to Gour Sundar. bi aa 


His plaint and subsequeut written statement contained charges Bahadur. 
of fraud and misrepresentation against both the defendants, tho 

details’ of which it is unnecessary to consider. The suit was 
dismissed by the District Judge and an appeal by Krishna to the 

High Court was also dismissed. He then appealed to Her late 

Majesty in Council, but without success. 


Govinda died in 1878. Banwari Lal died in 1880, and the 


present respondent is his heir. Brajeswari died in 1894 and 
Krishna died in 18965. 


The present suit was heard by the Additional Subordinate 
Judge of Pabna and Bogra, who by his decree, dated tho 3]st 
January 1899, dismissed it with costs. That decroe was affirmed 
on appeal to the High Court, and the present appeal is from ihe 
decree of the latter Court. dated the 9th July 1901. 


Jho appellants suo as heirs both of Govinda and of Krishna, 
and the first point of the appellant’s counsel was, that Govinda was 
entitled. in her own right to the reversionary lease, and her title 
was not affectod by the conduct of Krishna, In the High Court, 
Mr. Justice Hill stated that the case of the appellants “ here as in 
the court below was, that the agreement was between their father 
and Banwari Lal, their mother, Gobinda Pyari Dasi, being named 
merely as a benamidar for the former, and it is in the character of 
his representatives that they sought, and still seek, to enforce the 
agreement.” Without the statement ‘their Lordships would havo 
no difficulty in drawing the inference from the circumstances of 
the case that it was a benami transaction. In any case Govinda 
was not.a purchaser from Krishna, and she could not have any 
better right or title than Krishna himself. 


The second and principal point of the appellants was charac- 
terized by more boldness than plausibility. It was that Banwari 
Lal had received the full benefit of the compromise by being armed 
with the ekrar asa shield against the attacks of Krishna, and 
therefore the agreomout in suit was tor an executed considoratot 
with the result that the respondent was in the position of a trustee 
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mney for them. Their Lordships arc not prepared to lay down as an 
abstract proposition that there is any necessary inconsistency in 4 
Roy Bano- party who has unsuccessfully tried to rescind an agreement after- 
Bahadur. wards claiming performance of it. Butin the present case they 
think that Krishna not only tried to deprive Banwari Lal of the 
benefit of the agreement, but in a large measure succeeded in doing 
so. The security of his title to the Zemindari was of immeasurably 
greater importance to Banwari Lal than the mere question of the 
justice. And their Lordships have already expressed their opinion 
that the principal consideration to Banwari Lal for the agreement 
was to obtain such security and immunity from future attacks. 
In short they do not, give the ekrar tke restricted effect suggested 
by the learned counsel, but they think that its language necessarily 
imports an agreement by Krishna to abstain from questioning the 
validity of the adoption for the faturo. 


Their Lordships are of opinion that there has been a failure of 
the consideration for the agreement in suit and also that the con- 
duct of Krishna was at variance with, and amounted to a subversion 
of, the relation intended to be established by the compromise. 


They will, thereforo, humbly advise His Majesty that this 
appeal should be dismissed, and the appellants will pay the costs 
of it. 





IN THE JUDICIAL COMMITTEH OF THE PRIVY COUNCIL, 
(FROM THE COURT OF THE JUDICIAL COMMISSIONER OF OUDH.) 


Present :-—Lord Davey, Lord Robertson and Sir Arthur Wilson- 


Thakur Ganesh Baksh ,, ee » Appellants.* 
Ve 
Thakur Harihar Baksh _,,. i ... Respondent. 
Thakur Ga- Interest dct of 1889—Status of under-proprictor recognised by agreement—Agieement 
negh a merged in decree—Fatlure to pay 1ent—No br each of contract—Ter ms of Subsequent 
iiaia Hari- Act not io be tmported—Oudh Rent Act XXII of 1886 8. 141—Under-proprietor no 
har Baksh. tenant—-Condttiona for clasming interesi under Interest Aci-—Writtan instrument 


—Jfoney payable on a day certain—Instrument to contain day or basis. 
SANA ie CL ON e tte a a athena 
+ 28rd March 1904. i 


4 


PARTS Y & VI. | THE MADRAS LAW JOURNAL REPORTS. 191 


Where partics enter into a compromise by which the status of one party as 
under-proprictor is recognised and a certam amonnt of rent is made payable to the 
other party and the compromise is carried into effect by a deciee being passed in 
accordance therewith, the agreement is merged in the decree and the obligation to 
pay rent is derived from the status of under-proprietor established by the decree, 


Where rent is not paid a suit for recovery of rent and for interest on arroarg is 
not a snit for breach of contract within the meaning of S 738 of the Contract Act. 


An under-proprietoy is not a tenant within the meaning of S. 141 of the Ondh 
Rent Act of 1886 (XXII of 1886) and will not be liable under that section to pay 
‘ interest on arrears. 


Muhammad Siddiq Khan v. Muhammad Nasir-ul-lah Khaw referred to. 


But the Oudh Rent Act does not exclude any liability for payment of interost 
whio the under-proprietor may bo under apart from the Act. B. 12 of the Oudh Rent 
Act, 1886, provides that, unless otherwiso ngreod the rent payable to the proprietor 
by the under-proprictor shall be held to become due ono month before the date fixed 
for the payment of the revenue on account of the village in which the land is situate. 


A Court ought not to read into an agreement a section in an Act subsequently 
passed. 


Where a compromise and decree of 1864 did not prescribe any,time for payment 
of rent, the provisions of S. 12 of the Oudh Rent Act conld not be imported into them. 


The Interest Act of 1839 wag passed for the purpose of extending to India the 
provisions of the English Act 3 & 4 W.IV.0.42 and the words of two Acts being 
tho same, the English decisions may be reforred to as a guido mn construing tho 
lndian Act. 


Where an agreomont though it did not contain any express day for payment of 
asum certain did not even contnin or refer to any basis by calculating which a 
certain date for payment might be arrived at no interest could be claimed under the 
Interest Act. 


Quære :—In order to claim the benefit of the Interest Act, is it necossary 
that the actual day for payment must be fixed in the written instrument iteslf - 
(soc The London Ohatham and Dover Railway Company v. The South Eastern Raslway 
Company? Merchant Shipping Company v. Armitage") or is it enough if the basis of 
calculation which ig to make the day of payment certain is to be found in the 
instrument although the actual day of payment is not found in it (see Duncombe v The 
Brighton Club and Norfolk Hotel Company’.) 


The judgement of their Lordships was delivered by 
Lord Davey :—The respondent, Thakur Haribar Baksh, is the 
Taluqdar of Sarora in Oudh, and the appellant, Thakur Ganesh 


1. LL. R., 26 I. A. 45. 3 L i. R., 9Q.B.99. 
2. (1892), 1 Oh, 120, l 4 L L. R, 10 Q. B, 37L. 


Thakur Gu- 
nesh Bakal: 


Y, 
Thakor Hari- 
har Baksh. 


Thakur Ga- 
nesh Baksh 
v. 
-Thakur Hari- 
har Baksh, 


192 ` THR MADRAS LAW JOURNAL REPORTS. [YOt XIVs 


Baksh, isan under-proprietor on the samo estate. ‘The questions 
raised by the present appeal are, whether the appellant is liable to 
pay rent jointly with one Gadadhar Baksh Singh, or each of them is 
liable separately for his own share only, and whether he is liable to 
pay interest on arrears of rent, and, ifsuat what rato. The Counsel — 
for the appellant, however, admitted that the first question was 
ves judicata, and the only question left for the docision of thew 
Lordships is as to the interest. 


In the year 1863 litigation took place in the Court of the 
Settlement Officer at Sitapur between Ganga Baksh, the father 
of the respondent, and the then taluqdar on the one side, and 
Bisheshar Baksh, his first cousin, and Uman Pershad, his paternal 
uncle, on the other. The claim is stated to have been for recovery 
of possession of certain villages in possession of the latter parties, 
and the provision for them of maintenance incash. A compromise 
was effected by an agreoment, dated the 4th May 1864 on the basis 
of Bisbeshar Baksh and Uman Pershad oach taking one-fourth of 
the estate and paying to Ganga Baksh half of the Government 
revenue with the addition of 10 per cent. Talukdari dues on the 
present Government revenue, or which might be fixed from time 
to time. The Settlement Officer made a decree, dated the 6th May 
1864, according to the terms of the agreement, and directed the 
parties to filea statement showing how they proposed to allot the 
andivided villages. This was done and the Settlement Officer 
made his final decree on the 14th December 1264. 


Bisheshar Baksh died childless in November 1865, and 
on the death of his widow Uman Pershad succeeded, after 
litigation to Bisheshar’s share of the under-proprietary estate. 
On the death of Uman Pershad, the under proprietary estate 
again became divided between his sons Jang Bahadur and the 
appellant, and on the death of the former he was succeeded by his 
son Gadadhar Baksh. <A partition was effected between the appel- 
lant and Gadadhar Baksh, and they obtained separate possession 
of the villages allotted to them. Thenceforward the appellant 
and Gadadhar Baksh maintained that they were no longer jointly 
liable for the whole rent of the under-proprietary estate, but only 
for their separate shares, The respondent, on the other hand, 
insisted on holding them jointly liable for the whole. Thè under- 


i 
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proprietors tendered their shares of the rent and their tenders were 
refoséd, and suits for the rent were brought by the respondent 
against the appellant and Gadadhar in 1896 and again in 1898. 


In the suit of 1896 the Deputy Commissioner by his judgment, 
dated the 8th April 1896 decided that the appellant and Gadadhar 
Baksh were jointly liable for the rent, but that the Taluqdar was 
not entitled to interest on the arrears. This judgmentseems to have 
been affirmed on appeal, but Mr. Ross stated that the judgment, 
though printed in the record, was not putin evidence. It is, 
however, immaterial because the judgment relied on as res judicata 
on the joint liability is that of the Deputy Commissioner. 

In the suit of 1898, Mr. Chameiw the Second Additional 
Judicial Commissioner, by his judgment, dated 27th June 1898, 
decidéd on appeal from the District Judge that the deed of com- 
promise of the 4th May 1864 was a contract to pay the rent, and 
that the respondent was entitled to recover interest by way of 
damages for the breach of that contract. 

The present suit was also one for payment of rent ander 
similar circumstances. The Deputy Commissioner by his judgment, 
dated the 11th August 1898 held that the respondent was entitled 
to interest following Mr. Chamier’s judgment in the previous case, 
and that the question of the joint liability of the defendants was 
res judicata. The decree tfounded on this judgment, which was, 
dated the 18th August 1898, was, on the 19th August 1899, affirm- 
ed on appeal by the present appellant alone on the same grounds. 


The judgment of the 27th June 1898 was not, and probably 
could not have been, given in evidence by the respondent as an 
estoppel against the appellant, or in bar of the present suits. Their 
Lordships, therefore, are not precluded from deciding the question 
of interest on its merits. 

In the argument before their Lordships the liability to 
interest was maintained by the respondent as well on the Interest 
Act of 1839, (Act XXXII of 1839) as on Ñ. 78 of the Indian Con- 
tract Act 1872, and on the other hand it was contended that under 
S. 141 of the Oudh Act of 1886 (Act XXII of 1886) no interest 
was payable on arrears of rent by the under-proprietor, and the 
decision of this Board in Muhammad Siddiq Khan v. Muhammad 


ea Khan? was relied on. 
1 26 L A, 45, 
B 


Thakur Ga 
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v. 
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har Baksh 
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ideal rt By S. 141 of the Act of 1886 it is provided that when an arrear 
v. of rent remains due from any tenant, he shall be liable to pay 
Arati ai intefest on the arrear at the rate of 1 per cent. per mensem. And 
it was decided by this Board that an under-proprietor is not a 

tenant within the meaning of that section. But there is nothing 

inthe Act or in the decision referred to which excludes any liability 

for payment of interest which the under-proprietor might be under 


apart from the Act. 


With regard to the Contract Act, their Lordships observe that 
neither of the present litigants was party to the deed of com- 
promise, nor have they, in fact, made any contract with each other. 
The whole of the proceedings in the suit of 1863 are not before 
their Lordships, but the suit is said to have beeu “ decided on 6th 
April 1864,” and the compromise which was subsequently come to 
may have been executed for settling details in order to carry 
into effect the previous decision of the Settlement Officer. But, 
however this may be, it appears to their Lordships that the terms 
of the agreement were carried into effect by the subsequent decree, 
and the agreement, was in fact, merged in the decree. In other 
words, the obligation of the appollant to pay the rent is derived 
from the status of under-proprietor, which was established by the 
decree, and not from the previous agreement, which furnished the 
materials upon which the decree is based. ‘Their Lordships are 
therefore of opinion that this is not a suit for breach of contract 
within the meaning of S. 78 of the Indian Contract Act. 


In order to avail himself of the provisions of the Interest Act 
of 1889, the respondent must show that the rent was payable by the 
eppellant “by virtue of some written instrument “at a certain 
time.” Neither the deed of compromise nor the decree prescribed 
any time for the payment of the rent or contained any terms 
from which the time could be ascertained. But it was said that 
the’ court should incorporate in, or read into, one or other of 
these instruments the provision contained in S. 12 of the Oudh 
Rent Act, 1886, that, unless otherwise agreed, the rent payable 
to the proprietor by the under-proprietor shall be held to become 
due one month before the date fixed for the payment of the 
revenue on account of the village in which the land is situate. 
It would be a novel proceeding to read into an agreément a 


Vo 
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section in an Act subsequently passed, Nor would it help 
the respondent in the present case. The Interest Act was passed 
for the purpose of extending to India the provisions of the 
English Act (3 & 4 Will IV., C. 42), and the words above quoted 
are the same as those in the English Act. The English decisions 
on that Act may therefore be referred to as a guide in construing 
the Indian Act. In Duncombe v. The Brighton Club and Norfolk 
Hotel Company, it was decided in the Queen’s Bench (dissentiente 
Blackburn, J.) that the actual day for payment need not be fixed 
in the instrument if the basis of the calculation which was to make 
it certain was to be found inthe instrumentitself. In The London, 
Chatham and Dover Railway Company v. The South Eastern Rati- 
way Company?, it was pointed out that this decision was inconsistent 
_ with a previous decision of the Exchequer Chamber in Merchant 
Shipping Company v. Armitage®, which appears to have been over- 
looked by the learned judges, In that case it was held that it was 
necessary that the actual day for payment should be fixed by the 
written instrument, and that was the view expressed by Blackburn 
J.,in Duncombe v. The Brighton Club and Norfolk Hotel Company? 
Their Lordships have not to say which of these two decisions they 
prefer, for either of them is fatal to the argument of the respondent. 


Their Lordships are therefore of opinion that interest is not 
payable onthe arrears of rent found due from the appellant and 
Gadadhar Baksh Singh, and they will humbly advise His Majesty 
that the decree of the court of the Judicial Commissioner ‘of Oudh, 
dated the 19th August 1899, be discharged, and instead thereof it 
be ordered that the decree of the Deputy Commissioner of the 18th 
August 1 898, as subsequently amended, be varied by omitting the 
direction therein contained for payment of interest on the sum 
thereby found due from the appellant and Gadadhar Baksh Singh 
ard that with this variation the decree be affirmed. As the appel- 
lant has‘failed on one point and succeeded on the other one, their 
Lordships will further advise His Majesty that there should be no 
costs of nppeal to the Court of the Judicial Commissioner. And 
there will be no costs of this appeal. 


ae yaa 


L LB, 10Q,B.37l. |. 3. (1892) 1 Ch, 120. 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(FROM THE CALOUTTA HIGH COURT). 


~ Present :—Lord Davey, Lord Robertson, Sir Arthur Wilson. 


Durga Prasad and others... ... Appellants* (Plasnt 7's). 
v. 
Bhajan Lal and others a ... Respondents (Defendants). 


Durga Prasad Contract of sale of goods in India—Parol evidence—Bought and sold notcae— Fraudulent 


v, 
Bhajan Lal. 


intention in such notes—Trick practised by vendor—Right to claim damuges—- 
Evidence Act, 8. 92—Appellate Court seized of whole case-—Substanital justice. 


In India a contract of sale of goods can be proved by parol. 


Where such contract is completed by bought and sold notes which are howover 
falsified by a trick practised by the vendor on tho buyor, the latter will be ontitled 
to disregard them ond prove his contract by othor and antecedent material, 


Where n contract to purchase n cargo of Russian Kerosine oil was entered into 
by means of telegrams ond tho transaction was completed by tho exchange of bought 
and sold notes between the buyer and the broker as representing the vendor and the 
latter by a fraud or trick practised on the buyer inserted in the bought and sold 
notes 100,000 cases of oil whereas in reality the cargo amounted to 125,000,0 cases, 
and on the vendor refusing to deliver the wholo cargo, the purchasor bronght a suit 
for a declaration or for damages that he wag ontitled to the whole cargo, for reotifi- 
oation of the bought and sold noves and for further relief -— 


Held, (1) that the right of,the buyer being for the whole cargo or for damages 
upon the contract did not depend cither for constitution or ovidenee 
on the bought and sold notes and was not affected by the trick 
practised on him in the said notes. 


(3) that the action was not founded on the bought and sold notes and that 
therefore no rectification was needed. 


(3) that whore the first Court awarded s decree for damages in favor of the 
aggrioved purchaser but did not mention anything about tho prayer 
for reotification, the appellate court on the appeal of the vendor was 
possessed of the whole case and was not entitled to say that it was 
unable to do justice to the buyer on the ground that the first court 
refused the rectification and that the buyer did dot apponl thorofrom, 


7 


nud (4) that 8. 92 of the Evidence Act had no appltcation to tho oase. 


ne A aa a a a A A tHe Ey 
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The judgment of their Lordships was delivered by Dunga aa 


3 er Bhajan Lal. 
Lozp Ronerrsox :—The facts in this case, as found by the 


Courts, are simple and very cogent. 


In October 1899 (the matter being brought to a final conclu- 
sion on 30th October 1899), the appellant Sureka bought from the 
respondents the whole of a certain cargo of Russian kerosine oil, 
which the respondents had themselves bought from merchants 
named ‘Graham & Co. at 50 pence per case. Seeing that the 
market was rising, and repenting them of their bargain, the 
respondents, by fraud, inserted in the bought and sold notes the 
figures -100,000 cases, as descriptive of the quantity of oil sold, 
whereas the truth was that the cargo amounted to 125,000. This 
opportunity of fraud came the respondents’ way, because the 
original sellers (Messrs. Graham & Co.’ did not fall in with, or 
at least were said by the respondents not to fall in with, the 
arrangement first proposed, viz., that the original sale by them 
should be simply transferred to the appellant Sureka as buyer. 
Accordingly the bought and sold notes were signed, the appellant 
Sureka only discovering afterwards that instead of recording the 
contract they falsely stated it. 


In this state of the facts, the right of the purchaser was 
indisputable, vtz., to have the whole cargo, or damages. The trick 
practised on him in the bought and sold notes had no legal effect 
on his ‘original right. Nor did that right depend either for 
constitntion or for evidence on the bought and sold notes. In 
India a contract of sale of goods can be proved by parol ; and the 
bought and sold notes having in this instance been falsified, the 
aggrieved purchaser was entitled to disregard them and prove his 
contract by other and antecedent material. This he has done 
conclusively by the evidence of the broker and by the telegrams. 


The appellant Sureka came into Court on 15th January 190 
with a plaint, in which he prayed, inter alia :— 

(a) That it be declared that under the said contract entered 
into by and between him and the defendants, dated the said Ist 
day of November 1899, the plaintiff is entitled at the rate of 50 
pence per case, to the whole of thesaid cargo sold to the defendants 
as aforesaid. 
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SPERN Prasad | (b) That the defendants be decreed to make over possession 
Bhajan Lat. to the plaintiff of the whole of the said cargo, on his paying them 
for the same at the rate of 50 pence per case, which payment the 
plaintiff had always been and is now ready and willing and hereby 

ofters to make. 


(c) That, if necessary, the said bought and sole notes be 
rectified and varied by the substitution of words and figures “ one 
full cargo containing say about (125,000) one lac and Dae eal 
thousand,” in place of the words and nem “ (100,000) one lac,” 
now appearing therein. 


(h) That the plaintiff may have such fnither or other relief 
as the nature of the case shall require. 


Upon this prayer, now that there has been all this litigation 
abont it, it may be remarked that the plaintiff treats the falsified 
bought and sold notes with more ceremony than they deserve ; 
that his first prayer onght to havo made no reference to the date 
of these documents as the date of the contract, and that the second 
prayer was unnecessary. But their Lordships see no room for 
question that the prayers quoted afforded adequate means for 
rendering jastice. 


On 25th July 1900, Mr, Justice Sale gave Sureka a decree 
declaring that by virtue of the agreement betiween the appellant 
Snreka and the respondents on the 30th October 1899, Sureka was 
entitled to the entire quantity of casos of kerosine oil mentioned 
in the contract between the respondents and Messrs. Graham & Co, 
and giving the appellant (Sureka) damages. 


On the case coming by appeal before the High ‘Court a view 
of the case was taken which their Lordships consider mnch too 
narrow. The High Court treated the action as founded on the 
bought and sold notes; and, holding the appellant to. his 
reference to them by date (Ist November 1892); in prayer (a) 
and to his application, in prayer (c), that those should be rectified 
they pointed out that he had been refused this relief and had not 
appealed against the refusal; or objected to the decree under S. 
561 of the Code of Civil Procedure, Accordingly the High Court 


PARTS v-& VI.] THE MADRAS LAW JOURNAL REPORTS. 199 


expressed their rather surprising conclusion as follows: “ We iat Soca 
think therefore that, inasmuch as under the circumstances it is not Bhajan Lal. 
now competent to us to rectify the bought and sold notes, and 

since the plaintiff is precluded from proving his contract by any 

evidence other than the document itself, the appeal must be allowed 

and the, suit dismissed.” 


_ The learned Counsol for the respondents did not support this 
ground of judgment. The High Court was completely possessed 
of the case of the appellant Sureka ; his case rested not on the 
falsified bought and sold notes, which he was there to repudiate, 
but on the perfectly competent evidence which, while disproving 
the bought and sold notes, proved the contract which they falsely 
purported to record. For this case no rectification was needed, 
and it was not touched by the 92nd section of the Evidence Act. 
Nor did the miscoucoption which led to the mention of the 1st 
November 1899 create any substantial obstacle in the way of justice 
being done or necessitate so unsatisfactory a conclusion as that 
which has led to this appeal. 


In default of ‘any defence of the judgment of the High Court, 
the learned Counsel for the respondents suggested one topic which 
may he disposed of in a sentence. The telegrams, it was said, do 
not set out a complete contract, and, in particular, do not import 
the conditions of Graham and Co.’s contract. This argument, if it 
had any: effect, is irreconcilable with the concurrent findings of 
both Courts. But the answer is that if the telegrams do not prove 
what is said to be wanting, the broker’s evidence does. 


Their Lordships will humbly advise His Majesty that tho 
appeal ought to be allowed and the decree of the High Court 
‘reversed with costs, and the decree of Mr. Justice Sale restored. 
The respondents will pay the costa of the appeal. 
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IN THH JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(FROM THH MADRAS HIGH COURT). 


Present :—Lord Macnaghten, Lord Lindley, Sir Andrew Scoble, 
Sir Arthur Wilson, Sir John Bonser. É 


S. P. R. 8. Mayandi Chettiyar A ... Appellant* 
v. 
Chokkalingam Pillai and others... ... Respondents. 


Regulation VII of 1817—Duty of Local Agents—Powers of Manager to lease—-Effect of 
Regulation on such powers—Granting of permanent lease, when valid—-Ulavadat 
Mirasdars and Purakudt, meaning of. ` 


Regulation VIT of 1817 vested the general superintendence’ of al! charitable 
endowments “ in land or money ” in the Board of Revenuo, and made it the duty of 
the local agents of the Board (of whom the Collector was one ex-officio) to report to 
the Board “any instance in which they may have reason to believe that lands or 
buildings, or the rents or revenues derived from lands, are unduly appropriated,” 
oare boing taken not to infringe private rights, 


The effect of the Regulation is to supersede the powers of Managers to alienate 
charitable property and to sanction the revision of existing appropriations if unduly 
mado. 


The granting of a lease conferring a permanent and heritable title with fixed l 
rents will be liable to objection on the ground that “to create a now snd fixod rent 
for all time, though adequate at tho time, in lieu of giving the endowment the benefit 
of an augmentation of a variable rent from time to time would bo a breach duty ” 
in the trustee, unless there be special circumstances of necessity to justify it. 


Maharanes Siibessouree Debia yv. Mothoorawath Achayjo' referred to. 


The expression “ Ulavadat Mirasdars” does not appear to have a well~estab- 
lished moaning and does not import that the person holds a permanent aud heritable 
tenure. 

The term “ purakudi ” has a well-understood and definite meaning and does not 
imply a right of pormanent occupancy. 

Ohockalingam Pillai v. Vythealinga Pandara Sannadhis*® and Thiagaraja v, 
Gujana Sambanda Pandara* approved, Krishnasami Pillai v, Vardaraja Ayyangart 
referred to. 


The Judgment of their Lordships was delivered by 


Brie Anprew Scosiz—The suit out of which this appeal 
arises was brought by the Appellant as Trustee or Manager of 


* 26th February 1904, 
1. 186918 M. I. A. 270 (276). 3. (1 Lu. B., 11 M. 77. 
2. (1871) 6M, H. 0O., 164, 4. (1 I. L. E., 5 M, 854. ] 


j 
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the Temple of Kayarohanaswami, of Negapatam, in the D 
Tanjore, in the Madras Presidency, to recover possession c 
lands in the village of Vadagudi, of which the Temple is ! 
from & number of defendants, who are admittedly tenar 
` the Temple, but who claim a permanent tenure as cul 
dependent only on the payment of Ayan and Swamebhog 
is to say, of the revenue due to Government and mone: 
the proprietor. So long as these payments are made, t) 
the right of the Temple to eject them; end their title is sı 
derived, either directly or indirectly, from two persons na 
dhachala and Subbaien, with whom a settlement of the 1 
made by the Collector of Tanjore in the year 16383, The 
nate Judge of Negapatam, and the District Jndge of 
decided the suit in favour of the appellant, but the Hi; 
.of Madras, upon appeal, reversed their decision, The 
which their Lordships have to determine is the natur 
interest which Virdbachala and Subbaien had iu the 

question ; for it is not disputed that whatever interest they 
passed to the respondents. It is much to be regretted 
respondents did not appear upon this appeal, and that the 
to be decided ew parte. : 


In| the written statement of the principal respond 
alleged ‘that “the whole of the lands mentioned in t 
belonged to our ancestors, Two hundred years ago tl 
away the meras right which they had in them to the T 
Kayarohanaswami and retained the permanent olavadas 
right of cultivation). In accordance with the said olav 
right, our ancestors and ourselves have, for the last 2¢ 
been enjoying the Jands, cultivating them and paying t 
and. Swamibhogam amounts to the Temple.” There was n 
` evidence’ as to the origin of the relation between the tenant 
Temple, ‘but in support of their allegation of the characte: 
tenancy three documents were produced by the respon 
which great weight is attached in the judgment of the His 
These Cocuments were more then thirty years old, came i 
per custody, and may be presumed to be authentic. By 
which is' dated 11th March 1818, the then Manager of th 
‘gave a permanent lease of one-half of the lands in d 
Chokkanada Pillay, the father of Virdhachala, and the o 


'g 


t» 
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appears to have been granted on a similar tenure to one Nalla 
Pillay. Nalla Pillay appears to have transferred his interest, after 
Chokkanada’s death, to Virdhachala, and by the 2nd document, 
which is dated 26th January 1820, Virdhachala obtained the entire 
land on permanent lease from the Manager of the Temple. The 
third document, which is dated 6th July 1822, is a sub-lease of a 
hali-share of the property by Virdhachala to two persons named 
Visvanatha Mudaliar and Namasivaya Mudaliar. ‘The first and 
second documents are described as Vara Adast Olat Chits, which is 
translated as ‘‘ deeds letting lend for cultivation and providing for 
share of produce,” and the character of the tenure granted is des- 
cribed as Ulavadatkans or “ cultivation-right land,’ that is to say, 
land which the grantee and his heirs were to have a hereditary 
right to cultivate. In the third the tenure is described as Ulavadat 
Miras, » phrase which is not employed in the transactions between. 
the Temple and the grantees. There is some uncertainty as to the 
precise meaning of this last phrase; but the courts below concur 
in holding that the two grants by the Temple Manager, if still 
valid and subsisting, confer a permanent and heritable title, 

It must be observed, however, that the second and more im- 
portant of these grants bear a date subsequent to the passing of 
Madras Regulation VII of 1817, which vested the general superin- 
tendence of all charitable endowments “in land or money” in the 
Board of Revenue, and made it the duty of the local agents of the 
Board (of whom the Collector was one ez oficio) to report to the 
Board “ any instance in which they may have reason to believe 
that lands or buildings, or the rent or revenues derived from lands, 
are unduly appropriated,” care being taken not to infringe private 
rights. These grants were thus liable to objection not only on the 
ground that “to create a new and fixed rent for all time, though 
adequate at the time, in lieu of giving the endowment the benefit 
of un augmentation of a variable rent from time to time would be 
a breach of duty” in the Trustee, unless there were special cir- 
cumstances of necessity to justify it (Maharanee Shibessource Debia 
v. Mothooranath Acharjo, but also because the effect of the 
Regulation was to supersede the powers of Managers to alienate 
charitable property, and to sanction the revision of existing appro- 
priations, if unduly made. 

wee awe we) eS LOL BLM, L A, 370 at p. 275. 
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There is sog on the record to show at what date the 
Collector took in hand the direction of the affairs of this particular 
Temple, but on the 4th December 1881 a petition in the following 
terms was presented to him :— 


“To N, W. KINDERSLEY,- Esque, 


i Piincipal Collector of the Tanjore Province. 


Durkhast (tender or application for land presented to the 
Revenue Department) written and given by the two persons 
Vadagudi Virdhachala Pillay and Subbaien who are Purakudt 
(Purakudss) of the assessed lands owned in the village of Vadagudi 
by Kayarohanaswami of Negapatam, Andanspettai Maganam, 
Kivaloor Taluq. 


As we shall not only continue to pay for one year the current 
Fasli 41, Swamibhogam paddy 51 kalams 4 maracals to the temple 
paying also the Sircar assessment taking on Durkhast for the cur- 
rent Fasli 41, the wet land 20 velis, 5 mahs, 40} gulis and dry land 
&c., 6 mahs, 81 gulis of the said village and cultivating and en- 
joying the land, but shall also furnish adequate cash security 
therefor (or cash security adequate thereto), we request that orders 
may be, passed to settle (or make certain) and give for Hkasal (a 
Revenue expression meaning one year) Durkhast Ijara (contract 
or lease granted upon application to the Revenue Department) in 
our names accordingly, 


(Signed) Virdhachallam. 
( » ) Subbaien. 
| (Signed) Vewnxara Row, 
4th December 1881. Tahsildar.” 
In this Petition which , it will be observed, is in the names of 

two persons, Virdhachala and Sabbaien, no reference is made to 
the antecedent grants held by Virdhachala. The Petitioners are 
described a8 Purakudis, that is to say, “tenants who provide them- 
selves with seeds and ploughing cattle, and cultivate the land by 
personal or hired labour, receiving a share of the produce in 
return.” The application is for a lease for one year, and no dis- 
tinction.in status, is made between the two applicants. There is 
also some difference between the quantity of the lund mentioned 
in Virdhachala’s grants and that applied for in the petition. 
When it is borne in mind that one of those grants was made only 
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Gaia: four years before, and the other three years after, the passing of 
y. the Regulation of 1817, it does not seem improbable that the exis- 
p tence of these grants was not brought to the notice of the Collector, 
by whom their validity might have been questioned, and that the 
petitioners preferred to base their application ou grounds less open 
to controversy. Be this as it may, neither in the muchiltka of loth 
January 1882, nor in the security bond of llth January 1882 
which followed the petition and completed the tender of the 
applicants for a lease of the lands, is there anything to indicate a 
claim to occupancy tenure, except that the applicants are described 
as ulavads miras instead of as purakudts. On the other hand, the 
mucheleka clearly contemplates a tenancy for more than one year, 
for it provides that “if, in any year,” garden crops are raised by 
means of irrigation, a higher money-rent is to be paid. In like 
manner it is stipulated that it “in any fusli, damage is caused by 
flood or drought,” allowance is to be ‘made for damage, according 
to custom and discretion.” And the applicants further agree 
that “as kayam taram thirwa (permanent classification money- 
assessment, has been fixed from the current Jusl 1241 . . . we 
shall pay the Sircar the thirwa (money-assessment) of each number- 
wari land.” In explanation of the phrasaology used, itis stated 
that classification-settlement isa settlement of assessment made 
with reference to the quality of each field (or number) as opposed 
to the settlement of a vill ige in gross; and that such a settlement 

was at that time ia progress in the Tanjore district. 


No potiah appears to have been granted in exchange for the 
muchilika, but the order passed by the Collector in shown in the 
following extract from an official diary. containing copies of orders 
sent to the Tahsildar of Kivalur, the district in which the property 
is situated :— 


“Received your Arzi, dated 18th January last, stating that, 
as the two persons Vérdhachala Pillay and Subbaien who had given 
Durkhast (presented n petition or tender) for the previous one Sal 
(one year, termed also Ekasal) as per order for the assessed wet, dry 
&c., land owned by Kayarohana Swami of Negapatam, said taluq, in 
the village of Vadagudi, had agroed to Taram Faisal (classification 
settlement) permanently at the rate of 51 kalams of paddy per 
annum (on account of) Swamibhogam to the temple paying the 
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Sircar kist due for the said land, you had obtained mucheleka, &c , 
from him (them) and forwarded the same and soliciting orders for 
putting him (them) in possession of the land. 


“Referring to that matter, you shall put the Jjaradar (tenderer) 
in possession of the said land and collect duly as per instalments 
what is due to the Strear as well as the Swamibhogam. 

Camp VALLAN, (Initialled) M. K. 
14th February 1883.” } 

This being the state of the title of the defendants, as shown by 
the documentary evidence in the case, the following issne was 
raised in the Court of the Subordinate Judge :— 


“Whether under the terms of the muchilika of the 10th 
January 18382, Virdhachala Pillai and Subbaien were tenants from 
year to year or acquired a right of occupancy ?” And the Subor- 
dinate Judge found that ‘looking at the muchiliha by itself ıt 
does not evidence more than a contract of letting from fusli to fusli 
at the yearly rent specified ;” and he further held that from the 
petition it was plain that Virdhachala “owing to his inability to 
cultivate the land, or from some other reason, must have given up 
his right of perpetual lease granted to him under” the grant of 
26th January 1850. The District Judge of Tanjore came to the 
same conclusion, He says: “ Jn some way or other it is perfectly 
clear, as the Subordinate Judge points out, that on the 4th Decem- 
ber 1831” (the date of the petition to the Collector) Virdhachala 
“ had either given up or had lost all his right to perpetual lease 
granted to him’, by the Temple authorities ; and he held that “ all 
he and his successors in title have to depend upon is the fresh con- 
tract that was made” (with the Collector) “in 1882,” under which 
no permanent right of occupancy was conferred, 


The learned Judges of the High Court took a different view. 
They held that the tenancy began, not under the muchiléka, but 
under the grant from the Temple authorities in 1818; that there 
was no sufficient evidence to prove that. the tenancy under the 
grant of 1823 and 1220 was ever determined, and that the transac- 
tion evidenced by the muchiltku was not a new lease, but a confirn- 
ation of the previous grant, with a modification as to the mode 
of paying the rent. In support of these conclusions, they attach 
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much importance to the description of the applicants, in the 
muckilika and security bond, as wlavadut mtrastdars; and they 
hold that this description differentiates the present case from cases 
in which the High Court had, under similar circumstances, decided 
otherwise. They accordingly reversed the decrees of the Courts 
below, and dismissed the plaintiff’s suit with costs throughout. 


Upon a careful consideration of the whole of the evidence in 
the case, their Lordships are unable to adopt the conclusions 
arrived at by the learned Judges of the High Court. It seems to 
them incredible that if the previous grants had been brought to 
the knowledge of the Collector in 1881-33, there should not have 
been some reference to those grants in the proceedings taken before 
him. Not only is there no such reference, but the applicants come 
before him in the same character as purakudia, and description as 
uluvadat mirasidars does not occur in any document emanating 
from the Collector’s office, but only in documents put forward by 
the applicants themselves, The words, moreover, do not appear 
to have a well-established meaning. The Judges of the High Court 
translate them as “ persons with an hereditary right to “ culti- 
vate ;” but the Subordinate Judge says that, although the mean- 
ing of the words taken separately is clear enough, “ the meaning 
of both the words put together is not explained,” nor does the 
combination find a place in Wilson’s Glossary. It would be extremo- 
ly unsatisfactory to rest the decision in a case of this importance 
on a vernacular expression of doubtful signification. 


On the other hand, their Lordships find that the term pura- 
kudis which is employed by the applicants in their petition to the 
Collector, has a well-understood and definite meaning, and the 
character of the tenure created by the proceedings before the 
Collector in analogous cases has been determined by judicial deci- 
sions. In the case of Chockalinga Pillai v. Vythealinga Pandara 
Sunnady!, in which the circumstances were very similar to those 
of the present appeal, and there was a muchetika in similar terms, 
it was held that no permanent tenancy was created. ‘ The 
language of the agreement,” said Scotland, C. J., (p. 188), “ bad» 
I think, no greater effect than the ordinary form of muchilika given 


1, 6X. FL O. B. 164. — 
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by raiyat in exchange for a pottah, except so far as it indicated Mayandi 


the intention that its terms should apply to every successive fusli a ae 
for which the holding might be continued by neither party OPokkalin- 
gam Pillai. 


excercising the right to terminate it at the end of a fusli.” This 
decision was followed by the Madras High Court in the case of 
Thiagaraja v. Giyana Sambandha Pandara’, in which the circum- 
stances wero almost identical ; and their Lordships see no reason 
to differ from the conclusions at which those learned Judges 
arrived, npon a state of facts which cannot be distinguished, in 
any, material degree, ‘rom those in the present suit. In a third 
case, Krishnasami Pillai v. Varadaraja Ayyangar?, in which there 
was no muchslika and the decision turned on length of occupation, 
it was held that the term purakudi ulavadat, by which the tenant’s 
predecessor in title was described in his petition to the Collector, 
did not’ necessarily imply a right of occupancy; but, in other 
respects, the decision does not affect the question now before their 
Lordships which, in their opinion, must be decided upon the 
contract'sanctioned by the Collector in 1888. 


Their Lordships will humbly advise H's Majesty that this 
appeal ought to be allowed, and the decree of the High Court 
reversed with costs, and the decrees of the District Court of 
Tanjore restored. The respondents will pay the costs of tho 
appeal. , 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr Justice Bhashyam Aiyangar and Mr. Justice Moore. 


Moidin Kutti... ... Defendant* in Mis. Case No. 472 on 
` the file of the Special Assistant 
lst Class Magistrate of Malabar. 





v. 
Abdulla” . ... ... The lessee of the old Pattiripala 


Market. 


Criminal Procedure Code, 8.1833—Old market existing—New market opened by another— Moidin Kutti 
Carrying on tiade -not injurious to health or physical comfort—Order closing new v. 
market illegal. , Abdulla, 
‘A person who opens a new market close to an old ono cannot, by the mere fact 

of opening such market, be said to be carrying on a trade ör occupation that is 

injurious to the health or physical comfort of the community; and a Magistrate is 


* Cri. Pn. Caso No. 146 of 1902. 26th August 1902. 
(Case Roferred No. 87 of 1902.) - 
1. L L.R., 11 M77, L. 2. LL. R., OM. 846, 
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Moidin Kutti mot justified in passing an order under 8.133 of the Criminal Procedure Code closing 


v. the new market, 
Abdulla. ; 
Even the faot that people in the old market are forcibly dragged from it to the 


new one will not justify the order under 8. 133. 


Case referred for the orders of the High Court under 8. 438 
of the Criminal Procedure Code; by the District Magi ioie of 
Malabar in his letter, dated 10th March 1902, Ref. in Cur. $2. 


Petition under Ss. 435 and 489 of the Code of Criminal Proce- 
dure praying the High Court to revise the order of the Special 
Assistant Magistrate of Malabar passed on M. C. No. 4 of 1902. 


C. V. Anantakrishna Aiyar for P. R. Sundara Atyar for the 
the lessee of the markat. 


V. Ryru Nambtar—for Ist defendant. 
The Court made the following | 


ORDER :—It appears that ther is a market in Pathipala village 
and that one Moidin Kutti set up a rival market close to it, The 
Head Assistant Magistrate issued a notice to Moidin Kutti under 
S. 138 of the Criminal Procedure Code to show why cause, why 
he should not be ordered to discontinue holding the new market, and 
having heard the rival market holder passed an order under S. 136, 
Code of Criminal Procedure, closing the new market. The District 
Magistrate having referred the matter to us as a Court of Revision, 
we have no hesitation in setting aside the order. 


It is utterly impossible to hold that because there is already 
one market in a village a man who opens another market close to 
it can be held to be carrying on a trade or occupation that is injur- 
ious to the health or physical comfort of the community. It is not 
even alleged that the new market causes any injury to any one’s 
health or comfort. All that is said here in support of this order is 
that people in one market are sometimes forcibly dragged from it 
to the rival institution. If so, the offenders can be prosecuted 
criminally but the fact that such assaults etc., have been committed 
ig no ground for passing an order under B. 138 of the Code of 
Criminal Procedure. The order of the Head Assistant Magistrate y 
is set aside. 


RE m E 


t 
Govinda 
Pillai 
Y. 
Thayammal. 
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Semble —A Court of First Instance ought in tho exercise of the discretion ver Ti 


in it by Specific Relief Act 8. 42 refuse to give a declaration in favor of plaintiff who- 
has a very remote chance of snocession. Tekast Doorga Persad v, Tekatini Doorga 
Konwari' referred to. ° 


But where two courts have given a declaratory decree in favour of a remote 
raversioner the High Court will not interfere thongh it is of opinion that as a first 
court it would not have granted the relief. 


It would be wrong on principle to hold that the words of a section in an Act 
must be Hmited to the illustrations given in the Act, or by referonce to snits specially 
enumerated in the Limitation Act. 


Per Davixs, J.:—A decree granting a declaration in favour of a remoter rever- ` 


sioner will serve the purpose of perpetuating testimony for whomsoever may happen 
to be the reversioner on the death of the widow. 


Second appeal from the decree of the District Court of South 
Arcot in A. B. No. 179 of 1901 presented against the decree of the’ 
Court of the District Munsif of Chidambaram in O. S. No. 868 of 
1900. 


C. Ramachandra Row Sabib for appellant. 
V. Krishnaswami Asyar for respondent. 
The Court delivered the following 


JUDGMENTS :—Bznson, J.—The plaintiff, who is a minor, 
sued, as reversioner, for a declaration that an alienation of the 
plaint property by the lst defendant, who is a Hindu widow, is 
invalid as against him after the death of the widow. The District 
Munsif gave the declaration asked for, but the District Judge 
dismissed the suit on the ground that it was barred by limitation 
as the plaintiffs’ father ‘did not bring any suit (though it was open 
to him to do so) and any such suit by the father would now be 
barred by time,and a suit by the son must a forttors be also barred. 


The District Judge refers to Ayyadorat Pillai v. Solai A mmal? 
as an authority for his view. But that case refers to an adoption 
which introduces an heir into a family and effects a change of 
status, and is thus very different from a mere transfer of property, 
and attention was specially drawn to this distinction by the learned 
Judges who decided Ayyadorat Pillai v. Solut Ammal?. The 
District Judge seems also to have had in view the case of Chhagan- 
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ram Astikram v. Bai Moltigavrs which is referred to by the 
District Munsif and which is directly in support of the view 
taken by the District Judge. The correctness of that decision, 
however, may well be doubted for the reasons stated by the 
Full Bench of the Allahabad High Court in the case of 
Bhagwanta v. Sukhi’. lt was there pointed out by a Full Bench 
of six Judges that where, as in this case, the plaintiff would not 
be entitled to immediate possession if the female having a life 
estate should die on the date of the institution of the suit, the 
article of the Limitation Act applicable is not No. 125, but No. 120, 
which allows a suit to be brought within six years from the date 
when the right to sue accrued, It was also pointed out that when 
there are several reversioners, as in this case, entitled successively 
to succeed to an estate held for life by a Uindu' widow, no one of 
such reversioners can be held to claim through or to derive his 
title from another reversioner, even if that other happens to be 
his father, but each derives his title from the last full owner; that 
the right of each to sue for a declaration cannot accrue before he is 
born, aid that a person, who is a minor at the date of the aliena- 
tion or who is born subsequently during the life of the widow, is 
entitled to the benefit of 8. 7 of the Limitation Act. 


We think that that decision is correct. There is no privity of 


Govinda 
Pillai 
v, 
Thayammal. 


pehee 


Benson, J. 


estato between one reversioner and another as such, and therefore, ` 


an act or omission by one reversioner cannot bind another rever- 
sioner who does not claim through him. 


The reasons, therefore, given by the District J ndgo for dismiss- 
ing the plaintiffs’ suit are, we think untenable. 


It is, however, contended for the respondents that the decree 
of the District Judge ought to be sustained for other reasons, viz., 
8) because the plaintiff, as a remote reversiouer, has no right 
to sue while a nearer reversioner is alive and (2) because the suit is 
one in which the court, in the exercise of its discretionary power, 
under S. 42 of the Specific Relief Act, ought to refuse to make a 
declaratory decree in the plaintiff’s favour even if he has the right 
to sue. , 

1 I. L. B, 14 B. 512. 2. I. L. R, 33 A 38. 


1 


Govinda 
Pillai 


Y., 
lhayammal, 


Benson, J. 


212 THE MADRAS LAW JOUENAL REPORTS. [VOL XIF. 


The widow’s husband died in 1870. The alienation was first 
made by a mortgage in 1871. This mortgage, it is found by the 
courts below, was supported by iecessity only to the extent of 
Rs. 75. It was followed by another mortgage in 1875 in discharge of 
the former motgage and this by a court-sale in 1884 in execution 
of a decree obtained ou the mortgage. The plaintiff was born in 
1883, some 12 years after the first mortgage. Heis a remote 
reversioner of the third grade. There are reversioners (2nd and 
8rd defendants) of the 2nd grade and apparently reversioners of 
the Ist grade also alive. 


None of these have questioned the alienation and their right to 
do so by a declaratory suit is now in each case barred by limita- 
tion. The plaintiff, as a remote reversioner, cannot succeed to the 
property so long as nearer reversioner is alive, and it is contended 
tor the respondents that the plaintiff has no right to bring a 
sutt for a declaration, as he is not the presumptive or nnmediate 
reversioner. The right to bring a declaratory suit is given by 
S. £2 of the Specific Relief Act, 1877 and though illustration (E) 
of that section and Art. 125 of the Limitation Act refer only to 
suits by a person presumptively entitled to possession, it would be 
wrong, on principle, to hold that the words of a section in an Act 
must be limited to the illustrations given inthe Act, or by refer- 
ence to the suits specially enumerated in the Limitation Act. The 
principle which should guide the court is laid down by the Privy 
Council in the case of Rani Anund Koer v. The Court of Wards" 
as follows :—“ Their Lordships are of opinion that although 
a suit of this nature may be brought by a contingent rever- 
siouary heir, that is to say, by -the person who would succeed 
if the widow were to die at that moment, they are also of opinion 
that such a suit may be brought by a more distant reversioner if 
those nearer in succession are in collusion with the widow, or have 
precluded themselves from interfering. They consider that the 
rule laid down in Bhikaji Apugt v. Jagannath Vithal? is correct. 
It cannot bo the law that any one who may have a possi bility of 
succeeding ou the death of the widow can maintain a suit of the 
present nature, for, if so, the right to sue would belong to every 


1 L. BR, 8 L A, 14d atp 22, 2. 10 Bom. H. O. R., 351 
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onein the line of succession -however remote. The right to sue 
must, in their Lordships’ opinion, be limited. If the nearest rever- 
sionary heir refuses, without sufficient cause, tu institute proceed- 
ings, or jf he has precluded himself by bis own act or conduct, 
from suing, or has colluded with the widow, or concurred in the 
act alleged to be wrongtul, the next presumable reversioner would 
be eatitled to sue: see Koer Golab Singh v. Row Kurun Sengh. 
In such @ case, upon a plaint stating the circumstances under 
which the more distant reversionary heir claims to sue, the court 
must exercise 2 judicial discretion in determining whether the 
remote reversiouer is entitled to sue and would probably require 
the nearer reversioner to be made a party to tne suit.” 


That is the rule laid down by the Privy Council with regard 
to an adoption, but the same rule was laid down by this court in 
suits like the present fora declaration in regard te an improper 
alienation: Gurulingaswami v. Ramalakehinamma?. 

In the present case the nearest reversiouer concurred in the 
improper, alienation; and all thoso nearer than fhe plaintiff had 
omitted to sue and ure now barred from doing so by limitation. 
They are all made parties to the suit. We think that in these 
circumstances all the nearer reversioners must be held to have 
precuded themselves from suing and that the plaintiff is therefore 
entitled to maintain the suit. Whether the court ought, in the 
first instance, in the exercise of its discretion, to have allowed tho 
suit to proceed seeing that there is only a small probability of the 
plaintifi becoming a presumptive heir, may well be doubted on the 
ground that the defendants ought not to be harassed and the time of 
the courts wasted in litigation that may never have any practical re- 
sult, Tekatt Doorga Persad Singh v. Tekattn Doorga Konwari®. 
But as the matter now stands before us the suit has been tried in 
three courts, and it has been found that the alienation by the widow 
was without necessity and was improper except to the comparatively 
small extent of Rs.75. It may be that when the widow dies the 
plaintiff will be the presumptive reversioner, and in that case a 
decree in the present suit would save him from having to again prove 





l. 14M. I. A, 198 8. L.R.5 I A, 148 at 163. 
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the impropriety of the alienation, whereas if we now dismiss his suit 
on the ground that the District Munsif ought to have exercised his 
discretion and refused to hear it, the whole matter will have to be 
again litigated. As matters stand, our giving the plaintiff a decree 
on the facts proved cannot, in any event, do any harm, but may, 
in the event of the plaintiff being the presumptive heir when the 
widow dies save further litigation. For these reasons we set 
asidé the decree of the District Judge and give the plaintiff 
a declaration that the alienation is not valid as against him 
beyond the lifetime of the widow save to the exent of Rs. 75 for 
which defendants Nos. 5 and 6 have a charge on the property. 


The plaintiff must pay and receive proportionate costs 
throughout. 


Davits,.J :—I would simply add that by allowing the declara- 
tion in this particular case to stand it will (1) serve the purpose of 
perpetuating testimony for whomsoever may happen to be the 
next reversioner on the death of the widow, and (2) so to prevent 
the time of our courts from having been utterly wasted which 
otherwise would be the case. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice Moore. 


Pappi Anterjanam, the present 
Appellant® (Plaintif.) 
Karnavathi of the Ilom 
Vv. 

Teyyan Nayer and others ... Respondents (Defendants). 

Nambudrt Brahmins of Malabar—Juntor members of an illom—Right to marry—Cus- 

tom— Onus. 

The junior members of a Nambudri Illom in Malabar aro not prohibited by law 
or custom from contracting valid marriages in their own community, 

The onus of proving that such members cannot validly marry lies on the person 
who avers it. 

Second appeal from the decree of the Subordinate Judge’s 
Court of South Malabar at Palghat in A.S. No. 888 of 1899 pre 
a aaa 

i 

#8. A. No. 1128 of 1900. | 29th April 1903, 

| 
| 
! 
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sented against the decree of the Court of the District Munsif of Pappi Anter- 


Nedunganad in O. S. No. 6 of 1899. aa 
P. R. Sundara Aiyar for appellant. Pe = 


V. Krishnaswami Atyar and A. Ntlakanta Atyar for respon- 
dents. 
The Court delivered the following 


JUDGMENT :—The first issue raises a question of considerable 
importance. It rons “ Whether junior members of Nambudri 
Illoms are prohibited by law or custom from contracting valid 
msrriages in their own community.” ‘The District Munsif has 
decided this question in the negative but the Subordinate Judge 
has taken the opposite view and held that such marriages are 
prohibited. He bases has decision mainly on two judgments one 
of Mr. Wigram, who was for some years District Judge of South 
Malabar and the other of Mr. Raman Nayar, a Subordinate Judge 
employed in Malabar. Mr. Wigram’s judgment is dated the 14th 
December 1876 and was delivered in 3. A. No. 562 of 1876. In it 
he observes that “it is difficult to see how the 2nd defendant who 
is the wife of Narayanan Nambudri’s younger brother who pre- 
deceased him can have any status social or otherwise in a Nam- 
budri family where only the oldest male member may marry.” 
This no doubt reads as if Mr. Wigram was prepared to hold that 
the marriage of a junior male in a Nambnudri Illom was illegal. 
At the time that this jadgment was pronounced, Mr. Wigram, how- 
ever, had been only a year in Malabar and when some six years 
later he published his “ Malabar Law and Custom” he expressed 
himself, as we believe, more accurately as follows :—“ In order to 
maintain the rule of impartibility among the Brahmins it is custom- 
ary for the oldest only of several brothers to marry whilst the 
younger brothers are permitted to form temporary alliances with 
Sudra women” (Wigram’s Malabar Law and Oustom, 1st Edition, 
page 3). This is, we believe, the correct view to take of this ques- 
tion. There is no law prohibiting these marriages, but a custom 
has sprung up under which the junior males do not as a rule 
marry. Mr. Raman Nayar’s judgment was passed in 1874 (0. 8. 
No. 85 of 1878). The plaintiffs in that suit contended that a junior 
male in a Nambudri family could not contract a valid marriage and 
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Pappi Anter- based their case on S. 383 of Mr. Justice T. L. Strange’s Manual of 


janam 
v. 
Teyyan 
Nayer. 


Hindu Law. The defendants produced no evidence on the point 
and the Subordinate Judge accordingly decided in favour of the 
plaintiffs. It does not ‘appear to us that much importance can be 
attached to the devision. The Subordinate Judge quotes 
Mr. Justice Strange as laying down that “ the law which governs 
the Nambudri families does not under any circumstances permita 
junior Nambudri to contract a valid marriage,”’. This is a much 
more positive statement than is to be found in Mr. Justice Strange’s 
Manual. All that he really says is that the origin of Marumak- 
kathayam is “conceived to have been thus—.” “Itis alleged 
that Parasuramer, the first king of Malabar introduced Brahmans 
into the District and gave them possessions therein and to prevent 


. these properties from being split up decreed that they should vest 


in the elder brothers whom alone he permitted to contract marriage. 
The sons of these were to be accounted as sons for the whole 
family. 'The junior brothers being without wives were allowed to 
consort with females of lower castes.” (Strange’s Manual of Hindu 
Law, 2nd Edition pages 94-95), All that this really amounts to is 
that Mr. Justice Strange points out that in Malabar there is a 
custom by which the junior males in a Nambudri Dlom do not 
marry and then proceeds to give the mythological explanation of 
the custom, That Mr. Justice Strange attached the slightest weight 
to this myth which, it may be remarked, is absolutely without 
historical foundation, there are no grounds for supposing, | 


It is thus evident that the judgment of Subordinate Judge of 
Palghat now under consideration is based on very scanty material. 
The Subordinate Judge observes that he has not been referred to a 
single decision of the High Court wherein the marriage of an 
Anandravan in a Nambudri family has been held to be valid, and 
when the argument was advanced that evidence had been pro- 
duced before the District Munsif of several cases in which junior 
male members of Ilom had contracted marriages, met the argament 
as follows :—“ I am of opinion that the law should be administered 
as it is and not according to any practice amongst Nambudris which 
must have been of recent origin. Be that as it may, there is- no 
legislative or judicial sanction for the marriage Of a younger brother 
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ina N ambudn family.” ‘Uhe Subordinate Judge has here, in our as aes 

opinion, improperly imposed on the plaintiff the onus of proving a 

that the marriage of a junior in an Ilom is legal. Brahmins are to ts 

be found all over India and everywhere they are inthe habit of 

contracting valid marriages with females of their-own caste. Even 

in Malabar it has nover been questioned that the senior males at all 

events in an [lom can marry. Such being the case, the onus of prov- 

ing that certain members of certain Brahmin families cannot enter 

into a legal marriage contract is clearly onthe person who advances 

such a proposition, opposed as itis to the law and custom prevailing 

amony members of the caste all over India. The defendants have 

certainly not discharged this onus. All that they have shown is 

that in order to maintain the rule of impartibility prevailing 
among ‘Nambudris a custom has sprung up under which junior 

“males do not usually marry but the evidence proves that that 
custom is not invariably followed and we are decidedly of opinion 

that we should not be justified in holding that such an ancient, 
continued and uniform custom of junior males in an Ilom not 
marrying has been shown to exist as could be held to deprive 

them of the right which, as members of the Brahmin caste, they 

would ordinarily have of contracting a valid marriage with one of 

their own caste. 


We accordingly hold on the first issue that junior members of 
Nambudri Illoms are not prohibited by law or custom from con- 
tracting valid marriages in their own community. It must be held 
that the plaintiff cannot sue to recover the properties mentioned 
in the plaint on the strength of the demise of 1870 (Exhibit E) as 
it is shown that that demise has been superseded by a valid demise 
granted in 1890 (Exhibit XX) on behalf of and under the autho- 
rity of Pappi Antarjanam, widow of Narayanan Nambudri, who was 
then the Karnavati of the Illom. On this ground this second 
appeal must be dismissed with costs. 


t 
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. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| 
Present :—Mr. Justice Subrahmaniya Aiyar, Offy. Chief Justier 


‘and Mr, Justico Boddam. 


Subbarow and others | oe .. Appellants* 
| (Defendants). 

Venkata Narasimhan ; ... Respondent 

! (Plaintif). 

` | 
Subbarow Evidence Act, 3. 92, proviso 4-—Usufrustuary mortgage—Discharge by mortgagee of per- 
Tonka o formances—Oral agreement b mortyages and some representatives of meri- 
Narasimhan, gagorPruof—Rescission of contract. 


Aun oval agreement by which an usufruvtuary mortgagee stipulated for the dis- 
charge of a portion of the mortgaged properties by receiving a proportionate part of 
the mortgage debt from one of the) representatives of the mortgagor can be proved 
provided such agreement is between the mortgages and one of the representatives 
(but not all) of the mortgagor and Evidence Act, S. 92, Provise 4, concluding part, 
has no application to such a case. | 


Per Boddum, J. +—The exception at the end of proviso 4 to 4, 92 of the Evidenco 
Act applies to exeoutory as well ag executed agreements. 


No contract can be rescinded or modified except by the consent of all the partic» 
to it or their representatives. | 


Some of the parties to a writtbn contract may agree orally, that some oue or more * 
of the parties thereto may be discharged from it and the proviso to S, 92 with 
the exception does not apply to such œ case and there is no other provision of law pro- 
venting proof of such an oral agreement from heing givon. 


Second appeal from the decree of the District Court of Vizuga- 
patam in A. 8. No. 78 of 1901 confirming the decree of the Court 
of the District Munsif of Vimgapatam in O. S. No. 887 of 1900. 


i 
P. 8. Sivarwami Aiyar and V. Ramsesam for appellants. 
T. Vencatasubba Aiygr and Narayana Sastri for respondent. 
. | 
The Court delivered. the following 


JUDGMENT :—Offg. Cheif Justice :—A usufructuary mort- 
gage, dated the 16th May 1898, was executed in favour of one 
Subbarayudu who took possession of the mortgaged lands and 
subsequently died. The plaintiff, who is Subbarayudu’s adopted 
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remedy as against the first defendant, in case the circumstances 
entitled him to such. Itis not agreements of this sort, however, 


‘ that come within the provision under consideration. Only those 


agreements come within the section, which affect the terms of the 
previous transaction—not indirectly, as here, as a consequence of 
an independent and valid contract between some only of the par- 
ties, but directly by virtue of the consensus of those who alone are 
competent to rescind or modify the original contract, Viz, all the 
parties concerned or all their representatives. 


The lower Courts were thereforo in error in disallowing proof 
of the agreement. I would set a side their decrees and remand tho 
case for disposal according to law. Costs will abide and follow the 


result. 


Boppam, J.:—-I agree. Itis not necessary for me to restate 
the facts of this case as they have already been stated in the jadg- 
ment of the learned acting Chief Justice. 


At the hearing of this appeal, the only argument raised before 
us was that, as the agreement sought to be proved was an executed 
agreement, the exception at the end of proviso 4 to 5. 92 of the 
Evidence Act did not apply; that it only applied to executory 
agroements and not to executed agreements. The words of the 
proviso are perfectly clear and in my opinion apply to any agree- 
ment whether executory or executed. The rule is stated in the 
first part of the proviso. The rule is that “ The existence of any 
distinct subsequent oral agreement to rescind or modify any such 
contract, grant or disposition of property may be proved.” This 
apples equally to any agreement whether executed or executory. 
Then comes the exception “except in cases in which such contract 
“ grant or disposition of property is by law required to be in writ- 
“ing or has been registered according to the law in force for the 
“time being as to the registration of document.’’ This being an 
exception to the rule stated in the earlier part of the proviso 
applies also in the same way to any agreement whether executed 
or executory. The intention of the legislature being as it 
seems to me to make an exception fromthe general rale that a 
subsequent oral agreement to rescind or modify any contract may 
be proved when the original contract is of such a nature as that the 
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law requires it to be in writing or where its execution has been 
followed by the formality of registration. In such cases the only 
way of proving the recission or modification of the original contract 
must be proof of an agreement of the like formality and not by an 
' oral agreement and this whether the agreement has been executed 
or 18 exeoutory. i 


There i is, however, another aspect of fis case which has not 
been argued before us though the facts alleged on the part of the 


defendant clearly raise it; and as the suit has not been heard but 


has been determined upon the preliminary question, whether the 
defence raised by the defendant can be proved, it is right that we 
should deal with it. 


The real question is whether the defendant is precluded by 
any provisions of law from proving the alleged oral agreement 
made between himself and the plaintifi’s adoptive mother and 
guardian whilst the plaintiff was a minor. If the agreement bet- 
ween the defendant and the plaintiff's adoptive mother and guardian 
rescinds or modifies the original contract of mortgage, it cannot 
be proved because it is oral and the original contract of mortgage 
is registered. If, however, it does not rescind or modify it, it can 
be proved as there is no provision of law to prevent it. No contract 
can be rescinded or modified except by the consent of all the parties 
to it or their representatives, ¢.e, all their representatives and the 
section and the 4th proviso to it only applies “as between the 
parties to any such instrument or their representatives in interest” 
that is, necessarily all their representatives. It is only the parties 
to a contract (or all their representatives) who can “ contradict, 
vary; add to, or subtract from, its terms” or who can “rescind 
or modify such contract’ and it is only when the contract 
is to be rescinded or modified, that the proviso (and the 
exception to the proviso) applies. Here the defendant does not 
contend that the original contract is rescinded or modified by 
the subsequent oral agreement which he alleges was made bet- 
ween himself alone and the plaintiffs’ adoptive mother and guardian, 
for he does not pretend that it was made between all the represen- 
tatives 'of the original parties to the contract but only between 
the representative of the mortgagee and himself and he is only one 
of the representatives of. the mortgagor, and- cannot act for and 
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bind the other representatives of the mortgagor. The original 
contract remains and is not rescinded or modified; but he says 
that by an oral agreement mude between himself alone and the 
plaintiffs adoptive mother and guardian (that is the plaintiff's 
representative) a new and separate agreement has been made 
between them whereby it has been agreed that he should be per- 
mitted to redeem half the mortgaged property by paying off half 
the mortgage money and receiving back possession of half the 
lands mortgaged, What he alleges is that as between himself and 
the plaintiff he is discharged from the contract so far as that is 
possible. 


It is clear that without rescinding or modifying a contract 
some of the parties to the contract may agree that some one or 
more of the parties to the contract may be discharged from it and 
S. 44 ofthe Contract Act provides for snoh a case and safeguards 
the rights of the other parties to the original contract. This 
section provides that where two or more persons have made a 
joint promise, a release of one of such joint promisors by the pro- 
misee does not discharge the other joint promisor or joint promisors 
neither does it free the joint promisor so released from responsi- 
bility to the other joint promisor or joint promisors”’ that is 
because the original contract remains and is not rescinded or 
modified by such a release. 


Now unless there is some provision of law which prevents 
proof of an oral agreement to discharge one promisor from tho 
contract there is no reason that the defence set up should not be 
proved. The 92nd section of the Evidence Act does not apply to 
such a case. Jt only applies where the original contract is contra- 
dicted, varied, added to or subtracted from, and the proviso only 
applies where the original contract is rescinded or modified and 
does not apply where a subsequent contract is made independent 
of the original contract that one party shall be discharged from it 
so far as that can be done as between the parties to the subsequent 
contract and I know of no provision of law which prevents such a 
subsequent contract being proved even through it be an ordl con- 
tract only. 


In these circumstances, as the plaintiffs snit is for trespass and 


_to recover possession of the land which the defendant alleged has 
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been redeemed under the oral contract which.he sets up, I agree eer 
that the decroes of the lower Courts are wrong and should be set Venkata 

asido and the suit should be remanded to the Munsif’s Court for Naresimhan. 
hearing and disposal according to law. Boddam, J. 


The costs throughout should abide and follow the result. 


i 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir S. Subrahmania Aiyar, Offg. Chief Justice. 


Zemindar of Ettiapuram . T .. Petitioner* 

l (Plaintiff). 
Subba Reddy and others sA Respondents 
(Defendants). 


Civil Procedure Code, S. 37—“ Remide”, meaning 0oj—Pouer of dttorney given by Zemin- Zemindar fo 
dar during ubsence for Delhi Durbai—Zemimdar nonscsident— Suit filed by a ana 
uyent, propriety of Vubil’e authority. Subba Reddy. 


m Reside” ig an ambiguons and elaste expression and las to be mterpreted 
with reference to the object and character of the provision in which it occurs. 


The object or purpose of S. 37, C P C., being to provide for appearances 
being made snd acte being done on behalf of suivora in courts within the juris- 
diction of which they are not, at the time, present, a liberal construction shuuld 
be placed upon the term “non-resident” occurring in the said section. 


Where, therefore, the plaintiff, the Zemindar of Ettiapuram, left Ettiapuram, his 
permanent residence, for Delhi to attend the Durbar, and before loaving, gave a power 
of attorney to a certain person to institute and conduct suits in his absence, and the 
agent instituted a suit against the defendants for rent due, but omitted to fle with 
the plaint the power of attorney which he was bound to do under Rule 23 of the High 
Court Rules, and the District Munsif returned the plaint for the power of attornoy 
being filed in accordance with the said rulo and the plaint was re-presented with the 
powor of attorney, but after the Zemindar had returned from the Durbar, (the 
Zemindar belug absent ın all for about two thonths) -— 


Held (1) that the Gemindar must be treated as “non-resident” within tho 
meaning of §. 87, C. P. C; 


(2) thot the plaint must be treated as properly prosented by the agent 
| within the meaning of that section ; 


(3) that the production, of the power of attorney though after the Zemin- 
, dars return would not affect the presentation of the plaint when 
| he was away; and 

(4) that the vakil who had been retained when the plaint was presented 

was perfeotly competent to file the power when he did it. 
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| 
Petition under 8. 25 of Act IX of 1887 praying the High Court 


to revise the decree of the Court of the District Munsif of Satur 
in Small Cause Suit No. 288 of 190s. 


P. R. Sundara Atyar for petitioner. 
V. Krishnaswami Aiyar and S.Srinivasa Asyar for respondents. 
The Court delivered! the following 


JUDGMENT:—The petitioner in this case is the Zemindar of 
Ettiapuram. He left Ettiapuram, where he resides permanently 
and which is within thé jurisdiction of the District Munsif of 
Satur, in the beginning of December 1902 to attend the Durbar in 
Delhi and returned to his station towards the end of January 1903. 
Before he left Ettiapuram the petitioner gave a general power of 
attorney to one Httiahpandian authorising him, among other things, 
to institute suits on his behalf during his absence. On the 9th 
January 1908 Httiapandian acting under the power of attorney, 
presented a plaint for rent due to the petitioner. Under Rule 28 of 
the Civil Rules of Practice the power of attorney should have been 
filed in court. But that was not done and the court returned the 
plaint with the order endorsed thereon, “ Rule 23 should be 
complied with—returned; time one month.” On the 18th February 
1903 the plaint was re-presented accompanied by the power of 
attorncy. The District Mansif thereupon rejected the plaint on the 
20th Api | 


The question is whether the plaint was a proper plaint in that 
it was signed and verified only by the party who held the general 
power of attorney, and this depends upon whether the petitioner 
was a party “ non-residen it” within the meaning of 8. 37 of the Civil 
Procedure Code. My attention was drawn to a number of cases in 
which the terms ‘reside? ‘residence,’ ‘dwell,’ ‘dwelling’ have been 
construed with r to the various legislative provisions in 
which those terms occur; Ido not consider it necessary to refer 
to them in detail. } l i 


One general result of the authorities is that ‘reside’ is an ambi- 
guous and elastic expression and that it has to be interpreted with 
reference to the object and character of the- provision in which it 


bal 
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occurs. Now the purpose of $. 87 of the Civil Procedure Code is Zemindar of 
to pr ovide for appearances being made and acts being doneon behalf ™t4spsram 
of suitors:i in courts within the jurisdiction of which they are not, at Subba a Reddy. 
the time, present. Having regard to this, I agree with the learned of. z. Chief 
judges who decided Ramachandra Sakharam v. Keshav Durgagi by aus 
his agent Hakma Depaji!, which deals with the interpretation 

of the above section that a liberal construction should be 

put upon ‘the term ‘non-resident’ in the section, and I also hold that 

the present case is in a measure analogous to that in regard to its 
circumstances as well, though there the absence of the party from 

his permanent placo of residence was about four months while here 

the absence was shorter. The occasion which led to the petitioner 

leaving his place was an official ceremony which the petitioner, as 

a landholder, was, as it were, bound to attend. The station he was 

going to was many hundred miles away from his native place and 

the affairs of his estate naturally required during his absence super- 

vision by some one entitled to represent the petitioner. In these cir- 
cumstances the petitioner’s absence could not be treated as so short 

and temporary as to warraut his being looked upon as still resident 

within the jurisdiction of the court in regard to the application 

of the section; and therefore the plaint as presented was in my 

view a proper plaint, No doubt when Rule 28 of the Civil Rules 

of Practice was complied with by the production of the power of 

attorney, the petitioner had returned to Ettiapuram but that could 

not affect a plaint which had ‘been presented when he was away. 

The filing of the power of attorney on the date on which it was 

filed by the vakil who had been retained when the plaint was 

presented was an act perfectly within the power of the vakil. 


I therefore set aside the order of the District Munaf and 
direct that the plaint be restored to the file and proceeded with 
according to law. 


I make no order as to costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —Mr. Justice Bhashyam Alyangur. 


Ramaswami Gouud al Prisoner 


v. 
King Emperor. 


| 
i 

Ramaswaud \urde:—lecomplice a P merely concealing dead body—No accomplice— 
l} 


Necessity of curruboration 
: f ; 

- Held by Sır 5., Subramana fle yar, Offg. C.J and Sir V. Bhashyan <Aiyangar J, 
(Boddam J., dissenting) -—A person who has helped the accused to conceal the corpse 
of a person murdored or has ommtted to givo information of the muider is not un 
accomphos although he may be guilty of an offence either under S. 20] or 8. 202 of 
the Indian Pennl Code. i 

Per Sir § Subahmnama diyar, ORg. C. d. :— 

l 

The rule thut ux accomplice must be corroborated in a material particular is a 
mere rulo of general and usual lrnctice, vho application of which 1s for the diserotion 
of the Judge by whom the case js tried, 

The rule has no applicationlin the case of un accomplice who is merely a youth- 
ful tool in the hands of one whe stood to him in loco parentis, 

An accomplice 19 & persou who ina guilty associate in crimo or who sustains gach 
a relation to the criminal aci that ho can be jointly indicted with the defendant 
(principal). | 

Per F. Bhashyam Aiyangur,id..— 

The conviction of an accused on the uncurroborated testimony of an accomplice 
in perfectly legal and a dirogiion to the jury that 1t will be thoir duty to convict 
the acoused if they beheved the'accumplee sud gavo credit to his evidence is a 
perfectly legal direction. ! 

A direction to the jury that the evidence of un accowplice is not sufficient to 
find the accused guilty will be simisdirection. 

Per Boddam J. -—~An accomplice is unworthy of credit unless he 1s vorroborat- 
ed in material particulars. i 

Where there is no such corroboration, it will be the duty of a Judge to direct the 
jury that there ig no sufficient evidence before thom upon whieh they will be justi- 
fied in finding an accused guilty: 

A Judge who combines the functions of Judge and Jury is equally bound to 
scrutinise accomplice evidence with great care and to consider whether thero is any 
corroborating evidence when the anam evidence is of an accomplice character. 


Appeal by the prisoner against the sentence of death. 
| 





# R, T. No. 65 of 1903., Or. A. No. 549 of 1903, 
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Eardley Norton and P. Narasimhachari for the avcnsed. 
The Public Provsecatar for the crown. 


The Court (The Officiating Chief Justice and Boddam, J.) 
delivered the following. 


JUDGMENTS* :~—Orricratixe Cuir Jostice.—The accused 
Ramasawmi Gounden has been convicted by the Sessions Judge of 
Coimbatore of the murder of one Angayi and sentenced to death. 
The case for the prosecution briofly is, that after the decensed 
Angayi had been deserted by her husband some years ago, she 
used to work as a servant under the accused ; that during thai. 
time the accused, who was a widower, kept her: that he haviue 
since married again broke off the connection with the deceased ; 
that the latter had been in the habit of dunning the accused for 
money for expenses, which she sometimes got; that on orabont the 
8th June last she again applied for pecuniary help to the accused, 
who was then in his field ; that on his refusing to comply with her 
roquest she would not leave the place but lay down there threat- 
ening to disgrace him’ publicly betore his relatives who had come 
for the festival then about to take place in the adjacent village of 
Malayampundi; that later on that night the accused struck the 
deceised who still persisted in staying in the field with a crow-lar 
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Offp. C) 1 
dustice 


on the head, killed her and threw her body into a grain-pit 10 or l 


12 feet deep some distance off in a field of one of his cousins and 


covered up the place. 


The case thus set up practically rests on the evidence of 
Velappa Gounden, a boy of about 16 or 18 who was, at the time 
of the murder, living with, and under the protection of, the aceused 
and working for him, the accused holding in his hands what Jittle 
money belonged to the witness. Velappa speaks to the intimacy 
which had previously existed between the deceased and the accused, 
to her demanding money from the accused on the occasion in 
question, to the acunsed’s refusal, to the threat by the woman as 
aforesaid, to the infliction of the fatal blow by the accused and to 
the concealment of the body in the pit where it was found upon 
his giving information some days later. Though the witness did 


* 17th November 1908. 
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Ramaswami not admit that he assisted the accused in removing the body from 


unden. 
Y, 
King 
Emperor. 


Offg. Chief 
Justice, 


the place of murder to the pit and covering it up, yet the Sessions 
Judge was of opinion that the witness was most likely to havo 
done so. Having regard to the circumstances in which the witness 
was working under the accused, it is not probable that he would 
have ventured to disohey if, as is likely, the accused, assuming 
him to be the marderer, had required him to help in concealing 
the body. In dealing with this case itis perhaps better to proceed 
as if Velappa had assisted the accused in the way supposed, though 
I cannot say, I believe he did so assist. 


Proceeding on some such assumption, the learned counsel for 
the appellant contended that Velappa being an accomplice and his 
evidence being uncorroborated: in respect of anything tending to 
connect the accused with the murder, the trial court would, if the 
case had been tried before a jury, have been bound to direct the 
jury to acquit the accused, and consequently this Court ought to 
acquit him ; and he more than once invited us to lay down the law 
on the point, as if the question had not long since passed the stage 
of controversy and as if the rules on the point required fresh ennu- 
ciation. But the whole subject of accomplice testimony has been 
over and over considered and expatiated upon. As shown in the 
leading Indian case of Hlahee Buksht in which Sir Barnes Peacock 
went into the whole matter exhaustively, the Indian’ law on the 


- Subject has been borrowed from the Enghsh law and itis not 


necessary now more than to refer to Reg. v. Boyes,* as containing, 
so far as I am aware, the practically final statement of the law in 
Hngland in no uncertain terms. 


The third count in the charge, of which alone Boyes was 
convicted, was that he gave a bribe to Pougher,s voter at an 
election, He was tried by a jury before Martin, B. Pougher was 
called as to this count and his evidence was to the effect that, or 
the morning of the election, he went to a place where the defend- 
ant was, saw the defendant and was desired to go into a room and 
on doing so heard a voice say ‘two’ which was followed by two 
sovereigns being put into his hands, In the course of the sum- 
ming up, the learned Judge said (p. 34 in Cox’s report):— Assume 
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for the purpose of the present discussion that this man was speak- 
ing the truth. Is there any law which prohibits a jury from 
believing a man who (it must be assumed for the sake of the argu- 
ment) spoke the truth, simply because he is not corroborated? I 
know of none, I know of no rule of law myself, but there is a rule of 
practice which has become so hallowed as to be deserving of respect.” 
After some more observations to the effect that it was doubtful 
‘whether the evidence of other witnesses examined in the case, viz., 
the remaining voters who sail they had received in similar circum- 
stances the other sums mentioned in the several counts of the 
indictment, furnished such corroboration as was contemplated by 
the rule, the case was left with the jury who returned a verdict of 
guilty. Ona motion for a new trial one of the grounds taken was 
the absence of corroboration of Pongher’s testimony, and counsel 
for the defendant contended that, as the witness was uncorro- 
borated, the Judge ought to have directed the jury not to act 
upon it, But Cockburn, C. J., observed (p. 85, Cox’s report):— If 
he (Marten, B.) told them the practice was generally not to act on 
the evidence of an accomplice without being confirmed, but if the 
evidence made out to their minds that he was speaking the trath, 
they ought to believe him, I think his direction was right. J 
protest against its being the duty of the Judge to direct the jury 
to acquit because the evidence of an accomplice is uncorroborated.” 
Wighiman, J., added:—‘ The law does not of necessity require any 
corroboration.” 

In the course of the same argument the Chief Justice after 
referring to certain passages in Taylor On Evidence bearing on 
the point as a fair exposition of the practice, added :—‘ We think he 
ought not to have told the jury to acquit if the witness was 
uncorroborated”, However a rule nisi was granted on this ground 
also, but, ii was subsequently discharged, the Court ( Wightman, 
Crompton, Hil? and Blackburn, JJ., according to the report in Best 
& Smith, and Cockburn, C. J., Crompton, Hilland Blackburn, Jd., 
according to that in Cox), in substance holding that the rule that 
the evidence of an accomplice requires corroboration, is not a rule 
of law but a rule of general and usual practice, the application of 
which is for the discretion of the Judge by whom the case js tried. 


The substance of tho law as laid down by the decided cases 
has been embodied in the Indian Evidence Act, though as 
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Mr. Mayne observes “Singularly! enough it is necessary to collect it 
from different parts of the Acti” They are section 133, illustra- 
tion (b) to S. 114, and the explanation to that illustration. Neither 
the language of the said illustration (b) nor its position in the Act 
ig perhaps best calcnlated to put the matter in an altogether 
unmistakeable light; for theterm “presumption ” is used in 
English law so as to include a great variety of incongruous mat- 
ters as will be seen from the following quotation which, despite its 
length, I venture to make, from the instructive chapter on ‘Presump- 
tions’ in Thayer’s Preliminary Treatise on Evidence at the common 
law. The author concludes the chapter by observing :—“It may be 
remarked that the numberless propositions figuring in cur cases 
under the name of presumptibns are quite too heterogeneous and 
non-comparable in kind, and quite too loosely conceived of and ex- 
pressed to be used or reasoned about without much circumspection. 
Many of them are grossly ambiguous, true in one sense and falsein 
any other; some are not really presumptions at all, but only wearing 
the name ; some express merely a natural probability and others, for 
the sake of having a definite line, establish a mere policy. Very 
many of them like the rule about children born in wedlock, lay’ 
down a prima facte rule of the sabstantive law and others arule of 
general reasoning and of procedure founded on convenience or pro- 
bability or good sense; like the wide-reaching principle which ; ‘pre- 
sumes a usual and ordinary state of things rather than a peculiar 
and exceptional condition...legality than crime, and virtue and 
morality rather than the opposite qualities ; which demands a con- 
struction of evidence as well as of written language ut res magis 
valeat quam pereat? Some are maxims, others mere inferences of 
reason, others rules of pleading. others are variously applied ; as 
the presumption of innocence figures now as a great doctrine of 
criminal procedure and now as an ordinary principlein legal rea- 
soning or a mere inference from common experience or a rule of the 
law of evidence. Among things so incongruous as these and so 
beset with ambiguity there is abundant opportunity for him to 
stumble and fall who does not pick up his way and walk with 


cantion.” 


It may be noted that the explanation to illus. (b) of 114 refers 
to. the. presumpiton that ‘an accomplice is unworthy. of credit unless 
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he is corroborated in material particulars, as a mazim and affords, 
so far as it goes, » striking illustration of the justice of Professor 
Thayer’s remarks and it is evident that some of the misconceptions 
which attend the question of accomplice testimony are due to the 
phraseology adopted in treating of it. If, however, it be remem- 
bered, that what is laid down as to the untrustworthiness of uncor- 
roborated accomplice-testimony is not a presumption in the strictly 
legitimate sense of the term in the law of evidence—in other 
words—is not a rule of law which throws upon the party agaiust 
whom it works the duty of going forward with the evidence(Thayer’s 
Preliminary '‘l'reatise on Evidence, p. 339) butisa precept of caution, 
hallowed indeed by constant practice in charging. juries and never 
to be lost sight of in estimating the weight due to such tainted 
evidence, there is little chance of one going astray in the application 
of what Judges have always significantly distinguished from a rule 
of law characterising it as a mere matter of practice. To claim for 
it greater potency, in the face of S. 138 of the Indian Evidence Act, 
would be to introduce an artificial scale of credit ; and “ nothing can 
be more absurd” to borrow from the language of Lord Denman in 
King v. Harborne! than that there should be any rigid presump- 
tioys as to matters of fact whore the only question ought to be what 
evidence is admissible and what inferences may fairly be drawn 


from it.” 


With these remarks on the general question raised by the learn- 
ned counsel I proceed to consider whether the suggestion that Velap- 
pan was an accomplice is well-founded. The term “accomplice” 
signifies a gnilty associate in crime (see United States v. Neverson2) 
or as, it is put in another case “where the Witness sustains 
such a relation to the criminal act that he could be jointly 
indicted with the defendant, heis an accomplice” White v. Common- 
wealth à Now there can be no hesitation in coucluding that Velappa 
had no manner of concern in the perpetration of the murder itself. 
His own evidence does not lend the least colour in favour of the 
view that he had anything to do with the killing of the deceased. 
Nor is there otherwise any evidence tending to such a supposition, 
though, as already observed, it is not improbable that, after the 


i. Ad. & G1, p. 540. 2, Century Digest Vol. XIV Col. 1779, 
3,.- Ibid. Col, 1780, . 
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Ramsswami murder was committed, the witness assisted in the removal of the 

Gounden. ae. g i A 
v. dead body from the place of murder to. the pit in which it was 
ree buried. But this being all the complicity that can be attributed to 
Og, Ohiet him it seems to me that that could not make his evidence against 
Justice. the accused that of accomplice; for though the witness might be 
indictable under S. 201 of the Penal Code for the concealment 
of the body, while the accused himself could not be, (see Noor Bux 
Kast and others v. The Empress} and Queen Empress v. Lalli,*) 
yet such offence on the witnesa’s part being one perfectly independent 
of the murder, the witness could not rightly be held to be either a 
guilty associate with the accused in the crime of mnrder or liable 

to be indicted with him jointly. 


Thus in a prosecution for adultery it appeared that the defendant 
and O procured two rooms opening into each other and were visited 
by two women ; and that the'defendant and one of the women occu- 
pied one of the rooms most of the night and O and the other . 
woman occupied the other room. It was held that O was not an 
accomplice of the defendant in that though he might have been 
guilty of a crime himself, he did uot assist defendant in the crime 
of adultery. State v. Evan’. 


Reference may also be made to Baron Martins observations m 
Reg v. Boyes already cited. which go to show that the different voters 
who were bribed in one and the same place and on one and the 
same occasion, were not accomplices of each other. The learned 
Judge said (p. 34, Cox C. C.):—“This case is distinguishable from 
that cited by the counsel for the defendant for they were there 
accessories properly so-called and all the persons were concerned in 
the same offence in which they came to give evidence aguinst the 
man. In this particular case it is not so because a'l of these are 
separately gone into and if js not one and the same offence”. 


The Judges, however, who discharged the rule, without directly 
deciding the point, were all of opnion that even if, in a sense, the 
voters were accomplices of Pougher, their evidence must be held to 
furnish sufficient corroboration. 


1. LL. B.,6 O. 379. 9. L L. By 7 A. 740 
8. Century Digest, Vol. XIV, Col. 1780, 
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Be this as it may, thore is no donbt thet the anthorities draw 
u clear distinction which is referred to und illustrated ‘in the ox- 
planation to the illustration (1) of S. 114 of the Indian Evidence Act 
end which is well pointed ont in the following observation of Hall, 
J.; “In the application of the rule much depends on the nature of 
tho crime and the extent of the complicity of the witness in it. If 
the crime ts a very deep ono and the witness so far involved in it As 
to render him apparently anworthy of credit he ought to be corro- 
horated. On the other hand if the offence be a light one as in Rew 
v. Hargrave’ where the nature of the offence and the extent of the 
complicity could not much shake his credit, it is otherwise”®. 
In Rea v. Hargrave! referred to here, Patteson, J., ruled that not- 
withstanding that persons present at, and sanctioning, a prize fight 
where one of the combatants is killed are guilty of manslaughter 
às principals in the ‘second degree, yet they are not such accom- 
plices as to require their evidence to be confirmed if they are called 
as witnesses against other parties charged with tho manslaughter. 


Take for instance cases of bribery on the part of public officials 
not infrequent) y occurring in this country. Suppose one, where the 
witness himself has tempted the public servant with the bribe for 
some unrighteous end of his own and another, where the facts are 
as in Criminal Appeals Nos, 26, 28, and 88 of 1908 where a Police 
Inspector was held to have extorted money by a threat of falsely 
implicating the witnesses in a charge of murder and handcuffing 
and imprisoning them unless they paid money. Itis scarcely neces- 
sary to say that it would not be good sense to treat the two cases 
alike. The proper application of the rule would be to require 
corroboration 1n the one nnd to dispense with it in the other. This 
was clearly implied in the judgment of this Court in the said criminal 
appeals when it was observed “they are more involuntary than 
voluntary accomplices and in that light their evidence is not 
tainted as much as it would otherwise be”. . 


In this connection it only remains to observe that Velappan’s 
delay in reporting the perpetration of the murder which he says 
he saw committed, to which some reference was mace in the 
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Ramaswami argumentis quite immaterial and would be so even had he altogethor 
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failed to give information and thus brought himself under S. 202 
of the Penal Code. It would be clear from reasons already stated 
that that would not make him an accomplice. 


It follows, therefore, that the rule of practice as to corroboration 
has no application to the case first, becanse Velappa was not an 
accomplice within the meaning ofthe rule, and secondly, because 
even if he were, his complicity as a youthful tool in the hands of one 
who stood to him in loco parentis is not such as to make it necessary 
to require corroboration. 


The question then resolves itself into one of the credibility of 
Velappa’s evidence, to be decided, no doubt, as in the caso of any 
other witness with reference to the circumstances of the case. View- 
ing the testimony in this light I agree with the Sessions Judge 
for much the same reasons as those given by him, in holding that 
his evidence is substantially true and may be acted upon. The 
strongest point that can be made against the witness is that the 
disclosure of the crime was not made purely in the interests of 
public justice, and but for the quarrel Letween the accused and the 
witness shortly before the witness gave information to the police, 
he would not have moved in the matter at all. Considering that 
the witness is but a lad, that he had long been under the protection 
of the accused, that the whole of the money which was all his pro- 
perty was held by the accused, it was not unnatural, however 
culpable it may have been, that the witness did not report the 
crime of his master and guardian until, as he says, he was goaded 
on to it by the prisoner’s subsequent ill-treatmont of the wit- 
ness. 


The delay in such circumstances does not to my mind argue 
that the evidence is false, 


I would, therefore, confirm the conviction. As to the sentence, 
however, having regard to the fact that the murder was committed 
in consequence of the deceased attempting to blackmail the accused, 
and of her having threatened to disgrace him in the presence of 
people who were about to assemble on the occasion of the festival 
at the place, I would commute the sentence to one of transportation 


for life. 
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Boddam, J.—The accused was convicted of murder and sen- Ramasy - 


tenced to death subject to the confirmation of that sentonce by the 
High Court. He has appealed against the conviction and the appeal 
and the referred tri:l have been heard at the same time. The 
case aguinst the accused depends entirely upon the evidence of the 
Ist witness, a young man of 18, who says he was present when the 
accused murdered the deceased (a cooly woman named Angayi) on 
Monday, the 8:h Juno, and saw him dispose of the body by throwing 
it into a cholam-pit, where it was found some 16 days later upon 
information given by him 15 days after the murder. 


The story told by this witness is that he had been working 
for the accused for 2! years before the murder, that the deceased 
nlso worked for the accused as sweeper, and that the accused mar- 
ried in Peratase and as the deceased had become enceinte by hin, he, 
in October preceding the murder, had sent her away to Kariyam- 
patti, a village in the Dindigul Talug, wheuce she was brought back 
in 4 ot 6 days by her brother after presumably having procured 
abortion, as he says she came back muchthinner. Thatthe accused 
again sent ler away giving her money to Appayanpatti, but when 
she had spent that money she returned and used to come frequently 
to tho accused’s garden asking for money and would remain and 
not leave unloys money was given to her. That on Monday in 
Vyast at noon she came to the accused’s garden and asked the 
accused for money and threatened to complain to the Pattagar and 
his relations and disgrace him if he did not pay her. She then 
went to lic down between two ricks. In the evening the accused 
asked the witness for the crow-bir and he gave it to him. Heand 
the accased then went to meals. At night the accused and others 
made a collection for a festival next day. After the people went to 
bed the accused came to witness who was at the pon feeding the 
dogs. He then went to where the woman was lying down leaving 
the witness feeding the dogs. The witness heard a cry of Ayyo! 
and thinking the accused was beating the woman he went and hid 
in the cholam and saw the accused strike the deceased on the head 
with a crow-bar, and being afraid he ran back to the pen. The 
accused called him and he went to him and the accused then asked 
the witness to help him to put the dead body into the cholam-pit 
about 70 yards from where the corpse was, ‘which was then empty 
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and open. The witness says he refused and the accused dragged 
her alone by the legs to the cholam pit and threw her in. After 
that the witness went and slept at the pen and the accused after 
closing the cholam pit went to his house. About cock-crow next 
morning the accused came to where the witness was lying and 
threatened that if he disclosed the matter to any one he would not 
pay him Rs. 40 due to him and would deal with hin as with Angayi. 
Ten days later the witness sold a goat for Rs. 4-12-0 and asked the 
accused for Rs. 4 to buy cow, when the accused refused and threat- 
ened to take the Rs. 4-12-0 from him saying he was not in need of 
any cow-calf. Afterwrds the accused finding the witness had not 
gone to the pen, beat him and threatened to throw him into the 
cholam-pit. After this, next morning the witness ran away, met the 
brother of the deceased woman, told him what had happened to 
Angayl, and on his way home the witness met the Station House 
Officer in a bandy and told him and took him and some villagers to 
the cholam-pit. When the stone over the cholam-pit was lifted, 
there was a bad smell and the Station House Officer left a guard. 
This was on the 23rd Jane. Next day, in the evening, the Sub- 
Magistrate, Hospital Assistant and others arrived. and the body was 
taken out of the pit and identified. The witness says he did not tell 
before because ho was afraid. | 


The only evidence given in addition to that of this witness is 
that of the deceased’s brother and sister, a goldsmith whose evi- 
dence the Sossions Judge entirely disbelieves, the man in whose 
house she lived at Kariyampatti, the police and the Vilage Munsif 
and the post-mortem certificate. 


T'he only evidence given by the brother is that he heard the 
deceased was in the accused’s keeping and that he brought her back 
from Kariyampatti to the accused’s house. When he brought her 
back, she appeared to be pregnant and that she must have had a 
miscarriage after she came back to the aceusod—in this respect 
contradicting the lst witness. i 


The sister-says, ‘I was told by people generally and by deceased 
that she was living with accused for 2 or 8 years’. 


The 5th witness merely proves that the deceased came to 
Kariyampatti and stayed 8 or 4 days. ; 
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The Station House Officer proves that he received information Ramaswi: 


from the Ist witness at noon on the 23rd when he met him acci- 
dentally as he was driving in a bandy about 14 miles from the ac- 
cused’s house—and the Village Munsif proves that on the 28rd 
June the Station House Officer sent a Toti to him. 


_ The post-mortem certificate shews that death was due to fracture 
of the skull, there being a fracture 2 inches long through which it 
was easy to pass a probe into the brain. Death must have occurred 
at least 2 weeks before. 


From the above, it will be seen that the only corroboration of 
any part of the story of the lst witness is that the brother and 
sister had heard that the deceased had been in the accused’s keeping; 
that the body was tound in the cholam pit and that death was caused 
by fracture of the skull which might have been caused by a blow 


froin a crowbar 


’ 
} 


The cholain pit in which the body was found was common to 
the accused and his brothers and was not actually ou the accused’s 
jand though adjacent to it. 


On behalf of the accused it is urged that to all intonts and 
purposes, though possibly not in strict law, the first witness is an 
accomplice—and the Sessions Judge has held that he was an 
accomplice—and that therefore unless his evidence be corroborated 
by independent testimony proving not only that the deceased camo 
by her death in the manner described, but also directly connecting 
the accused with the murder—the accused ought not to be convicted; 
and secondly, that even if the accused is not an accomplice and 
the necessity for such corroboration is not in practice obligatory, 
on evidence such as has been given in this case, no jury would be 

“justified in finding the accused guilty. So far as the connection of 
the accused with the crime is concerned there is no evidence at all 
except that of the 1st witness who has admittedly a canse of quarrel 
with the accused and who has never said anything about the crime 
or the'accused’s connection with it until he had reason to wish to 
injure the accused,and therefore his evidence is so tainted with sus- 
picion that it should not be relied upon to convict any one of so 
serious & crime. 
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The law in England with regard to the necessity for 
corroborating the evidence of an accomplice is that corroboration 
of accomplices is not necessary in strict law (R. v. Attwood’); but 
it is the general practice to require corroboration, and for the 
prosecution (in order to induce the jury to credit his testimony) to 
give other evidence confirmatory of at least some of the leading 
circumstances of his story from which the jury may be able to 
presume that he has told the truth as to the rest, and for the 
Judge to tell the jury not to act upon the uncorroborated testimony 
of an accomplice, R. v. Rudd*. It has been said that if an accom- 
plice be confirmed as to the particulars of the story, he does not 
require confirmation as to the persons charged, but this doctrine 
has been rejected in later cases inasmuch as the confirmation as to 
the circumstances proves only that the accomplice was participient 
in the felony, not that the particular party charged was his cou- 
federate, R. v. Webb", R. v. Welkens’, R. v. Birketë, R. v. 
Stubbs’, and where upon an indictment against principals and 
accessories, the case against the principal was proved by an accom- 
plice who was confirmed as to the accessories but not as to the 
principai the jury were directed to acquit the prisoners, BR. v. 
Wells’, k. v. Moores® 


The law is practically the same in this country. In Queen 
Empress v. Maganlal and Motilal, a Full Bench case, the law js 
stated as follows :—“ By the law both of India and England the 
“ evidence of an accomplice is admissible and a conviction is not 
“ illegal becanse it proceeds upon the uncorroborated testimony of 
an accomplice (8. 188, Indian Evidence Act).” But the presumption 
allowed by illustration (b) of S. 144 of the Evidence Act that an 
accomplice is unworthy of credit unless he is corroborated in 
material particulars has become a rule of practice of almost univer- 
sal application. Judges now in their charges usually tell a jury that 
under ordinary circumstances it is unsafe to convict on such evi- 
dence without the substantial corroboration of independent evidence. 
A judge who combines the functions of Judge and jury is equally 





1. 2 Leach, 464. 5. R. & R. 783, 
3. 1 Oowp. 381—336, (R. v. Memier (1894) 
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bound to scrutinise accomplice evidence with great care and to con- 
sider whether there is any corroborating evidence when the main 
evidence is of an accomplice character, 


Assuming for the moment in this case that the first witness is, as 
the Session Judge considers, an accomplice, there is, as I have said 
before, absolutely no evidence to corroborate his story except that 
the body was found in the cholam pit and that the brother and 
sister were informed that the accused had kept thedeceased. How 
does that corroborate the accused’s story? The woman is mur- 
dered, there is no question as to that; the question is how, when 
and by whom. It is assumed that she was murdered by a blow 
with a crowbar as her skull was fractured, but what corroboration 
is there of the first witness’s story that ® crowbar was in fact the 
instrument used or that it was used by the accused? It is quite as 
possible that the 1st witness was the murderer as the accused, and 
he has a very good reason for attributing the murder to the accused 
against whom he has a grievance. Would it in these circumstances 
be right, in the absence of any independent evidence, to connect the 
accused with the crime, to find him guilty and hang him merely 
because the lst witness says so. There is clearly no independent 
evidence to connect the accused with the crime. The fact that he 
had at ono time kept the deceased does not suggest a motive—and 
evon if it did, a motive alone is not sufficient to constitute cor: obo- 
rative evidence of the facts, If therefore the Ist witness is in law 
an accomplice, L am clearly of opinion that it would be the duty of 
the J ndge to direct the jury that there was not sufficient evidence 
before them upon which they would be justified in finding tho 
accused guilty. 


Now is the let witness an accomplice or should his evidence 
be treated as tho evidence of an accomplice ? 


According to his own account he was cognizant of the crime 
and concealed it for 15 days and did not divulge it until be had a 
cause of quarrel with the accused, and then he accuses him of it 
not by going straight to the police but first when he accidentally 
met the brother of the deceased and then to the police when he 
accidentally met the Station House Officer. He was in any case 
an accomplice in concealing the body, and his evidence is to that 
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extent at all events the evidence of an accomplice. In Ishan 
Chandra Chandra and two others v. Queen Empress’, the case 
against the accused rested mainly on the testimony of an informer 
who admitted that, after becoming cognizant of the crime, he kept 
quiet about it for 6 days and it was urged on behalf of the accused 
that even if not an accomplice his evidence ought not to be acted 
upon except to the extent to which it was corroborated by inde- 
pendent testimony. In dealing with this question in their judgment 
at p. 336 the Judges say :—“ we agree with the learned Sessions 
“Judge that it would be unsafe in this case to act upon the unsup- 
‘‘ ported evidence of Gooroo Pershad. We arenot prepared to say 
“he is an accomplice. He may have been one, but it is impossible 
“to say in this case that he helped in the commission of the offence. 
“ He was undoubtedly cognizant of if and omitted to disclose it 
‘for 6 days. From any point of view we do not think that his 
“testimony is such as to justify a conviction except where he is 
‘‘ corroborated.” 


These observations exactly apply to the evidence of the Ist 
witness in this case —and in Alimuddin v. Queen Empress*, the 
Judges say,“ We cannot but regard the evidence of these two wit- 
“ nessas as no better than that of accomplices. At any rate they took 
“such a part in this transaction as to make it most unsafe for the 
« Court to rely upon their evidence unless corroborated in some 
“material respect in convicting the accused.” 


In my opinion even if the Ist witness was not an accomplice, 
having regard to the fact that he was cognigant of the crime for 
15 days without disclosing it and that he had a cause of quarrel 
with the accused at the time when he did disclose it, it would be 
most unsafe to act upon his evidence unless it was corroborated in 
some material particular connocting the uccused with the crime, 
and as there is no such evidence, I think the accused ought to be 
acquitted. 


Even apart from the necessity for corroboration, I do not think 
that in this case the accused ought to be convicted upon the evi- 
dence given, Ido not think any one could say with confidence 
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that the guilt of the accused is brought home to him or that there kaea oh 

is not a reasonable doubt as to his guilt. | ae 

. I think no one could rely upon the evidence of the lse witness Emper 

even though it did not require corroboration. Boddan í 
‘J would allow the appeal, and set aside the conviction and sen- 


tence and acquit the accused. 


_ [Owing to this difference of opinion the case was argued before 
Mr. Justice Bhashyam Atyangar.] 


His Lordship delivered the following 


JUDGMENT :—This cage in which the accused has been sen- 
tenced to death on a charge of murder has been referred to me 
under S. 378 and 429, Criminal Procedure Code, in consequence of 
a difference of opinion between the Officsating Chief Justice and 
Boddam, J. The Sessions Judge treated the principal witness in 
the case, viz., the 1st prosecution witness as an ‘accomplice’ who 
is unworthy of credit unless he is corroborated in material parti- 
culars and in summing up the case to the assessors stated that it 
would be unsafe to convict the accused upon the evidence of such 
a person unless in respect of material particulars he was corro- 
borated by independent reliable evidence. Differing from the 
assessors, he convicted the accused of murder as in his opinion 
the accomplice was corroborated in material particulars by independ- 
ent. reliable evidence notwithstanding that he did not rely upon 
the evidence of the 4th witness for the prosecution whose evidence 
alone if believed, would corroborate the accomplice in a material 


particular which would go towards implicating the accused in the 
murder of the deceased. 


Il agree with Boddam, J., that the particulars referred to by 
the Sessions Judge in respect of which the evidence of prosecution 
witness No. 1 is corroborated by other reliable evidence only go to 
show that the deceased was murdered at or about the time and 
place mentioned by the [st witness and that she had been for some 
time in the service of the accused and probably in his keeping but 
that none of these particulars implicates the accused in the murder. 
In Rew v. Webb* an accomplice was called to prove the case 
against the prisoners and he stated that when the robbery was 
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committed, the thieves took a ladder from the premises’ of Mr. 
Player. To confirm the accomplice Mr. Player’s servant was called 
to prove that Mr. Players ladder was taken away on the night on 
which the felony was committed and counsel for the prosecution 
also proposed to call other witness to confirm the accomplice as to 
the mode iu which tho felony was committed. Williams, J., 
addressing the counsel for the prosecution stated as [follows :— 
“You must show something that goes to bring the matter home to 
prisoners. Proving by other witnesses that the robbery was 
committed in the way described by. the accomplice is not such 
confirmation of him as will entitle his evidence to credit so as to 
affect other persons, Indeed, I think, it is really no confirmation at 
all as every one will give credit to a man who avows himself a 
principal felon for at least knowing how tho felony was committed. 
It has always been my opinion that confirmation of this kind is of 
no use whatsoever.” 
In Rex .v. Moores? before Alderson, B., and Willtame, J., it 
was held that if A is charged as a principal and B asa receiver, 
an accomplice when called to give evidence against B ought to be 
confirmed as to some matter affecting B and a confirmation as to 
the guilt of A does not advance the case against B; and in Rew v. 
‘tlkes® Alderson B, in summing up, stated that there was a 
great difference between confirmations as to the circumstances of 
the felony aud those which applied to the individuals charged, the 
former only proving that the accomplice was present at the com- 
mission of the offence, the latter showing that the prisoner was 
connected with it and that this distinction ought always to be 
attended to. In R. v. Wells* on an indictment against principal 
and accessories, the case against the principal was proved by the 
testimony of an accomplice who was confirmed as to the accessories 
but not as to the principal. Lstil dale, J., held that there being no — 
confirmation against the principal felon the case failed altogethor. 
In a learned note by the Reporter this ruling is criticised but the 
criticism is really a criticism of the longstanding and ‘hallowed’ 
rule of practice of advising the jury not to convict on the testimony 
of an accomplice unless he is corroborated in material particulars. 
If the lst witness for the prosecution was really an accomplice 
and the trial was before a jury I should, in drawing the attention 
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of the jury to this practice, explain that there was no corroboration Ramaswan i 
7 š ‘ ; ; sy dats Goun 

of the accomplice in a material particular implicating the accused ` a 

in the murder unless they believed the evidence of the 4th witness Enea 


for the prosecution, but I should add that even if they did not ee 
believe prosecution witness No. 4, the conviction of the accused on Aiyangar, 4 
the uncorroborated testimony of the accomplico is perfectly legal 
and that it would be their duty so to convict him if they believed 
the accomplice and gave credit to his evidence. Iam, however, 
unable to agree with Buddam, J., that if the (st witness was in law 
an accomplice ‘it would be the duty of the. J udge to direct the 
jury that there was not sufficient evidence Apéfore them upon which 
they would be justified in finding the accugggPeuilty.” and with all 
respect [ should say that this would be offisdiiection. In Reg v. 
Boyes!, Cockburn, C, J, adverting fo connsel® argument that 
Martin B, ought to have directed the Hury:n6t to act upon the un- 
corroborated testimony of an accomplive; prélosted against it being 
the duty of the Judge to direct the} jury “to acquit because the 
evidence of an accomplice is uncorroborated-and adc ed that the 
Judge ought not to have told the jury to wcquit if the Witness Was 







- m en n 


stances the settled course of practice is not to convict 4 prisoner 
upon the solé and uucorroborated testimony- of an accomplice and 
if, in the opinion of the Judge, there are no- special circmpstances, 
which would induce him to give credit to the evidence\ 0f the 
testimony he may no doubt, under sub-soction 2 of S. 298 ef the 
Code of Criminal Procedure, express such opinion to Jury and in 
that sense advise them to acquit the prisoner. Under sub-secions 
(2) and (8) of 8. 289 of the Code of Criminal Procedure it is citar 
that it is only in cases in which tho Court considers that there is nd 
evidence, on behalf of the prosecution that the accused committed i 
the offence, that the Jury can be directed to return a verdict of 
‘not guilty.’ 


The Sessions Judge’s view that the Ist prosecntion witness 
is an accomplice, is however clearly untenable and the learned 
counsel for the appellant while conceding that the witness is not 
an ‘accomplice’ in the strict sense of the term, contends on 


1. 9 CoxC. C. 32 at p. 35, 
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By 


pao le the authority [shan Chandra v. Queen Empress! and Alimuddin 
ounce 

OY Queen Empress? that the lst witness is a quasi-accomplice 
dans and no better than an accomplice and that it would be unsafe 


Bhashyam to convict the accused upon his uncorroborated testimony. The 
Aiyangar, J. lst witness who is a servant of the accused was in no way 
privy to the murder of the deceased. His evidence is that 
after the accused had murdered the deceased he came to the 
pen to which the witness had returned after seeing the accused to 
strike the deceased a blow with the crow-bar, and called upon him 
to come and help hinistd put the deceased’s body into the cholam- 
pit, that he refused So so, though he accompanied the accused 
to the spot, that th fee alone dragged the body by the lees 
the ono hundred yards te the cholam-pit and that after putting it 
in replaced the stong’ over |}the opening and covered it over with 
earth, after which tHe necuged went home and the witness to the 
pen. The Sessions JKdge onsiders it unlikely that the witness 
ventured to he sobey the ee and says that he has ‘ little doubt 
that the withess helped to put the body in the cholam-pit, though 
he now vei y naturally ea ms having done so as he is afraid to 
admit having had any hand in the disposal of the corpse himself.’ 
This is by no means improbable , and assuming that the witness 
did oa the accused to hide the body with the intention of 
SCreenll oy him, his master, from punishment, he would be guilty of 
an offence under 8. 201 of the Indian Penal Code. But whether 
this bp go or not, he is guilty of an offence under .S. 202, Indian 
Penaft Code, as he was legally bound, under S. 44 of the Criminal 
Proçedure Code, forthwith to give information to the nearest 
“ty eals or Police Officer, of the commission of the murder of 
which he was aware and the fact that he gave such information 
about a fortnight afterwards—when he had quarrelled with the 
accused will not altogether exoulpate him. Tt is unnecessary to 
repeat. tho reason given by the Officiating Chief Justice, in which I 
fully concur, for holding that the witness cannot be regarded as an 
‘accomplice’ in the erime for which the accused is now under trial 
and withall deference I am constrained to dissent from the view 
taken by the learned judges of the Calcutta High Court in the 
cases above noted, that the evidence of a witness who, like the 1st 
prosecution witness in the present case, has helped the accused to 
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conceal the corpse of the person murderéd_or has omitted to give 
information of the murder of which he was_gware, should be regard- 
ed and tested as that of an accomplice and not acted upon unless 
corroborated in material particulars. In regard to the testimony 
of accomplices or participes cremenis, there is no donbt the maxim 
that an accomplice is unworthy of credit unless he is corroborated 
in material particulars and this rests not on any rale of law but 
only ‘ on a rule of practice which has became: so hallowed as to be 
deserving of respect.’ But there is no authority whatever in 
English Law which warrants the extension of this maxim to persons 
who are not accomplices, as in the Calcutta “Gases (referred to) ; 
and I'do not think it will be in furtherance ‘of justice to regard 
another class of witnesses as quast-accomplices and to extend the 
maxim to them. It is very doubtful whether even the practice 
which, has become ‘ hallowed ’ by time “is not. one of the instances 
in which the law of the country has been. subtilised for the pro- 
tection of individuals (including notably corrupt officials) and not 
for the furtherance of justice.” The rule of law that a conviction 
upon the uncorroborated testimony of an accomplice is not illegal 
(vide S. 188 of the Evidence Act) is practically rendered. nugatory 
oy this rule of practice with the further result! that there is strong 
temptation to suborn evidence to corroborate the accomplice on a 
material particular and when sach corroborative evidence is forth- 
coming it acquires undue importance, and this as well as the evidence 
of thé accomplice are both easily credited. 


The appellant’s counsel next urges that the evidence of the 
lst witness is in itself untrustworthy and that the conviction oughr 
to be: quashed; and I now proceed to consider the evidence in the 
case without being hampered by any artificial role or test for 
appreciating the evidence. The Ist witness is a lad of between 16 
and 18 years of age and had been in the service of the accused for 
about two and a half years. The deceased Angayi was the wife of 
u resident of the same village as the accused, but had been deserted 
by her husband who had disappeared from the village. She was 
afterwards doing cooly work and was for nearly two years in the 
accused’s service, living in his honse and cooking for him, the 
nccused’s first wife having deserted him and subsequently died. 
Ist prosecution Witness says that Angayi was-in the acoused’s keep- 
g and that after he had married again in e eE or October 
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1902, he sent away Angayi, who was then pregnant, to Kariyam- 
patti, giving her some nioney, that 5 or 6 days afterwards she came 
back to the accused with her younger brother (2nd prosecution 
witness), that she was then given some more money and sent to 
another village, Appayanpatti, that subsequently she used to come 
frequently to the garden of the accused and ask him for money 
and would remain in the field and not leave it until she was given 
some money, and that on the &th June 1908—the day preceding 
the festival of the Mariamman temple in a neighbouring village— 
she came to the garden, dunned the accused for money, threaten- 
ing that she would complain to the Pattagar and his relations and 
disgrace him if he did not pay her and persisted in staying in the 
garden. After referring to the engagements of the day &c., the 
witness then states that the accused went in the night to where the 
deceased was lying (in the field) and that when he (the witness) 
was giving food to the dogs at the pen he heard a cry of ‘ Aiyoh’ 
and thinking the accused was beating the deceased he went and 
looked and then saw the accused strike the deceased on the head 
witha crow-bar. After referring to the throwing of the corpse 


‘into the cholam-pit, the witness says that he was warned by tho 


accused next morning not to disclose the matter to any one and 
that if he did so he would not pay him (the witness) the money 
(belonging to the witness) which the accused had in his hands and 
that he would deal with him as with the deceased, that about 12 
days afterwards there was some quarrel between the witness and 
the accused about the witness buying a cow ont of the money due 
to him from the accused and abont the sale-proceeds of two 
goats sold by the witness, that he therefore did not go as 
usual to the pen but remained in the house of Palanimalai 
Goundan, and that the accused came there, dragged him by ’ 
force and beating him took him to the garden threatening to 
throw him into the cholam-pit, and made him sleep by him. The 
witness got up at 4 o’clock in the morning and escaping from the 
accused gave information of the murdor to Angayi’s brother and to 
the Station Honse Officer whom he met on the way. He then 
pointed cut the cholam-pit where the corpse was discovered. 
On the same day an inquest was held and a statement was taken by 
the Sub-Magistrate from this witness, which substantially tallies 
with the evidence given by him at the trial. The evidence of this 
witness that Angayi' was in the keeping of the accused receives 
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E from the evidence of Angnyi’s brother, who says that 
himself and his uncle’s son went to Kariyampatti; took the deceased 
from there to the accused’s house and in the presence of some 
people who mediated he demanded somo maintenance for his sister. 
The 4th’ witness for the prosecution says that onthe 8th June 
1903—the day before the festival—he went to the accused’s garden 
to demand wages due to him and that he then saw the deceased 
dunning'the accused for money. The Sessions Judge in paragraph 
18 of his judgment says that this witness is probably a false 
witness, , though he gives or suggests no reason for discredit- 
ing him.. I myself see no reason for discrediting the witness, but 
in a cass of this kind I prefer to accept the opinion of the Sessions 
Judge in the matter and not to base my conclusion on his evidence. 
The evidence given by the Ist wituessis, in my opinion, thoroughly 
trustworthy and convincing. The faot that he did not disclose the 
matter until he was beaten and ill-treated by the accused and the 
fact—if ifact it be—that he assisted the accused in hiding the 
corpse are not circumstances affecting the credit to be given to his 
evidence; and I am prepared to assume that but for the quarrel 
between him and the accused and the ill-treatment to which the 
witness was subjected, he would not have been actuated by gny 
sense of public duty to disclose the commission of the murder by 
his master and patron. A fortnight having elapsed since the 
commission of the murder and the burying of the corpse in the 
cholam-pit without anybody even knowing of the disappearance 
of the deceased or making enquiries about her, the accused would 
have felt perfectly secure and in a moment of irritation, when he 
beat and ill-treated the witness, the idea could not have struck him 
that it was still in the power of his servant boy to divulge the 
matter and bring him into trouble. 

The learned counsel for the appellant is unable to suggest any 
reasonable hy pothesis as to the murder of the deceased, and believ- 
ing. fully, as I do, that the evidence given by the Ist witness is 
trustworthy and substantially true, I must hold that the accused 
has been rightly convicted of murder. He committed the murder 
deliberately and with a deadly weapon and I regret that I am un- 
able to, see any provocation or other extenuating circumstance 
which would justify the substitution of the sentence of transporta- 
tion for life for the sentence of death. I, therefore, confirm the 
sentence passed by the Sessions Judge and dismiss the appeal, 

A 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Prosent :—Mr. Justice Benson, Mr. Justice Boddam 
and Mr, Justice Bhashyam Aiyangar. 


Annakumara Pillai .. .... Petitioner® (Complainant). 
P. 
Muthupayal and others .. Accused. 


Indian Penal Code, S.3879—Palk's Bay—Gulf of Mannar—Chanhs—Subject of thafi— 
Fercea natura—Property in Chank-beds. 


Palk’s Bay bemg an arm of the soa land-locked by Jlin Majesty's Dominions and 
the islands in it also forming part of lis territories is not to be regarded as an open 
gen outside the territorial jurisdiction of His Majesty, buts an integral part of His 
Majesty's Dominions. 


Chanks aro not fish. They aro not fera nature but are damtite nature and 
must be placed in the same category as oysters soas to be the mbject of theft. 


The Rajah of Ramnad has the monopoly of taking chanks in Palk’s Bay, and he 
or the person claiming under him must in law be regarded as being in possession of 
the shank-bed propter smpotentiam. 


A person inking chanks ont of the chank-bed in the posscssion of tho Raja 
removes movable property out of the possession of the Rajn and will be guilty of 
thofi under S. 379, Indian Penni Code. 


The Gulf of Mannar is also similar to Palk’s Bay and chanks in the chank beds 
of that Gulf may also bo subjects of theft. 


Petition under Ss. 486 and 439 of the Criminal Proceduro 
Code, praying the High Court to revisc the order of the Head 
Assistant Magistrate of Ramnad, dated 7th May 1903 in C. 
C. No. 17 of 1908. (Criminal Revision Case No. 39 of 1903 on 
the file of the Sessions Court of Madura). 


S. Srinivasaiyangar for petitioner. 
P. 8. Sivaswami Atyar for the accused. 
JUDGMENTS:+—The Officiating Chief Justice.—The petitioner 
proferred against the accused a complaint of theft in that the latter 
had removed a quantity of chanks from a portion of the bed of the 


sea on the Coromandel Coast, it boing alleged by the petitioner 
that he was entitled to them as one claiming under the Raja of 


* Cri. R. Oase No. 313 of 1908. 12th Jannary 1904. 


(Orl. R. P. No, 217 of 1903.) + 32nd December 1903. 


w 


t 
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Ramnad, and that the right to all chanks to be found in certain B 
specified localities on the Ramnad coast inclusive of the portion in = 
question was, from tine iwmomorial, vested exclusively in the 
holders’ of the Ramnad Zamindavi. Tho Hvad Assistant Magis- SE g. Ohiet f 
trato of Ramnad, aftor oxamiuing somo only of tho witnossos cited 

by the: petitioner, dismissed the complaint on tho analogy of 
decisions passed with reference to charges of theft of fishes in open 

waters. 


Mu thupayal. 


The questions which arise for determination in tho present 

caso are :— 

1. ` (a). Whether live chanks not actually seized but remain- 
ing free in their natural habitat in the bed of the 
| soa sre the subject of property ? 

' (0). Whether a taking of them would not constitute theft 
evon if they aro the subject of property ? 
: (c). Js ‘possession’ within the meaning of S. 379 of the 
Indian Penal Code predicable in respect of them, 
with reference to persons entitled to them ? 


2.' If those questions are to be answered in tho affirmative, 
whether, in the circumstances of the present case, the complainant 
is in law precluded from establishing an exclusive right to such of 
them as exist beyond a marine league from low water-mark ? 


3.. Whether the courts of this country have jurisdiction to 
wy charges of theft of chanks when tho removal of the chanks is 
front a, locality outside the said marine league limit ” 


It! is necessary tu prefaco the discussion of these quostions 
with a few general observations. Chanks are molluscs being species 
of the: genus Turbinella. They arc tound on the coast of the 
pr esont districts of Madura and Tinuevelly on the one side and of 
Ceylon on the other (Balfour’s Cyclopedia of India, 3rd Edition, 
Vol. I, P 656). They thrive in sand-beds in the seabottom, tho 
sand being of a special nature locally called ‘puchimanal’ or 
sand br eeding worms (on which the chanks feed)—Report on 
chank! and Pearl-Fisheries by Mr. H. S. Thomas (1884) p. 16, 
S. 45. Such beds exist all along the abovementioned coasts 
in depths of 2 to 10 fathoms or thereabouts. (Balfour's 
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Cyclopwdia, 8rd Edition, Vol. I, p. 656,) and Dr. Thurston’s Notes 
on Pearl and Chank Fisheries and Marine Fauna of the Gulf of 
Manner (1890) pp. 11 and8i. These beds as well as tho beds 
of pearls, oysters (oysters unlike chanks affect rocky ground, 
Mr, Thomas’ Report, p. 15; 5. 45), the two often lying not far 
from cach other, are to be found at varying distances from the 
shore, the furthest being 20 miles, though they generally lie much 
nearer (Dr. Thurston’s Notes, pp. 17 and 109, Encyclopedia 
Britannica, 9th Edition, Vol. V, p. 864.) The beds are of different 
sizes, some being of very considerable extent, as for instance, the 
Muttuwartta Par (5 miles off the coast of Ceylon in Dutch Bay) 
which is 3 miles by 14 miles (Dr. Thurston’s Notes, p. 108). The 
situation of the beds has been mapped out and details thereof 


‘recorded by the respoctive authorities, (for Madras Fisheries, 


see App. B. to Mr. ‘Thomas’ Report) aud the Ceylon legislature have 
in respect of the beds belonging to that colony passed ordinances, 
the earliest, so far as appears, having been enacted in 1811. 


The chanks are not fixed to the localitios they aro found in, 
but their power of locomotion is very limited, some experiments 
showing that they move a foot in 1} minutes to 2} minutes (Mr. 
Thomas’ Report, pp. 32 and 104) being in tlis respect similar to pearl 
oysters (Mr. Thomas’ Report, p. 5, 8. 11) Chanks alive are known 
as green chanks, while shells of dead ones, also to be found in the 
beds, go by the name of white chanks (Balfour’s Cyclopedia, Vol. I, 
p. 656). They are fished up bydivers who, with bags round their 
necks, dive and grope over tho bottom, 20 chanks being reckoned 
a good haul. Tho divers never go beyond 12 or 18 fathoms and 
seldom over 9 (Mr. Thomas’ Report, p. 26, S. 85, and Mr, Emerson 
Tennent’s Ceylon, 5th Edition, Vol. I, p. 564). 


Chank shells have long been used in this country for various 
purposes. Bracelets are made out of them and are worn largely 
by women in the Northern parts of India, workmen most skilled in 
making them being found st Dacca. Another use for them is in 
connection with Hindu temples and worship, the shells being con- 
sidered to possess purity, while inferior shells find their use in 
native homes as vessels for feeding children. It may also be 
added that native medical men make preparations out of the 
shells and that tho shells aro sometimes buried with the bodies 
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1 

of opulent persons. Valampuri chauks or shells with tho whirl Amnakun cra 
on the right are specially prized and fetch high prices. A chank < i 
of this description was among the presents sent by one of the UU UP 
kings of Ceylon to Asoka in B. C, 306 (Tennent’s Ceylon, Vol. 1, Tg uss 
p. 446). Naturally, therefore, there has Leen a considerable trade 
in chanks from very remote times, and the allusion to them in 

tho Cosmos Indicopleustes and by Abu Said in his Voyages Arabes 

points to the existence of the trade as early as tho 6th century 


(Balfour’s Cyclopedia, Vol. I, p. 658.) 





And chauks as well as pearl-oysters while still in the bods 
have always been taken to be the exclusive property of the 
sovereign, by whom, consequently, they have been conserved; 
and the fishery operations’ connected therewith have always been 
carried on under state control and have formed a source of revenuo 
to:the exchequer. The Setupatis of Ramnad appear to have en- 
joyed both the pearl and the chank fisheries on the Ramnad coast 
while they were feudatory chiets, but when they ceased to bo 
such the right to pearl fisheries on the coast was apparently taken 
away, the right tothe chank' fisheries alone being continued to 
them. It has been viewed by some that chank fishery operations 
vend to injure pearl oysters and this view has led to the disconti- 
nuance of chank fisheries on the Ceylon coast. Such a notion, 
however, has been strongly controverted and has not been 
acted upon with reference to the fisheries on our toast (Mr. 
Thomas’ Report, p. 15, S. 44). Our chank fisheries aro 
worth to Government from four to five times as much as 
our pearl fisheries and may, it is said, easily be raised to 
half the present value of the Ceylon pearl fisheries (Mr. Thomas’ 
Report, p. 28, S. 91). These latter brought in to the State in a 
certain year towards the close of the 18th century as much as 
£140,000 though, under subsequent management, the revenue 
has' never exceeded £ 87,000 in any one year (Encyclopædia Bri- 
tannica, Vol. V, p. 364). According to Dr. Balfour the rents 
received annually in respect of chank fisheries by the Government 
of Madras was about £ 1,000, those received by the Setupatis of 
Ramnad being £ 500 (Vol. I, p. 656). According to the latest 
information available the avorage revenue during the 25 years from 
1876-77 to 1902-08 (not reckoning 1884-85 in which for some 


252 THE MADRAS LAW JOURNAL REPORTS. [VoL. XIV. 


ae reason not apparent there was no fishery) derived by the Madras 
Government from the chank fisheries under the control of the 
Superintendent of Fisheries at Tuticorin amounted to Rs. 12,000 
fe et (in round numbers) the maximum derived in any one year being 
that vf 1881-82, viz, Rs. 28,000 (G. O. No. 1025, dated dth Ooto- 
ber 1908). It may not be superiiuous to note that artificial 
culture of pearl oysters is not deemed to be impracticable, though 
whether that would be remunerative has been doubted (Mr. Tho- 

mas’ Report, p. 27, S. 87). 


Y., 
Muthupayal. 


Mr 


With these observations, I shall now proceed to discuss the 
questions stated above in their order. 


Though undoubtedly what may properly bo spoken of as fishes 
in the open sea are fer@ nature and do not form tho subject of 
property until actually seized, yet I am unable to accept the argu- 
ment of Mr. Sivaswamy Aiyer ou behalf of the accusod that chanks 
stand on an analogous footing. Certainly there can be no com- 
parison between animals lke fishes which roam over the wide 
expanse of the waters darting about with extreme rapidity and 
which are endowed with the power of eluding attempts to take 
them unaided by special contrivances, and such localized slow 
creatures as chanks which a diver can pick up with the same ease 
with which he can take pebbles at the sea bottom. It seems to 
me that with reference to tho question of property under consider- 
ation there is more analogy botween chanks and pearl oysters on 
the one hand, and on the other, the ordinary edible oyster which 
has formed the subject of judicial determination with reference 
to that question. So far as that is concerned tho circumstance 
that ‘ odible oysters,” borrowing the words of Mr. Thomas, “ are 
from the time they are precipitated as spat immovably cemented for 
life to rock if they chance to fall on rock, or if they fall on mud 
lio by thew weight helplessly on thoir heavy convex side,” while 
pearl oysters are not so sedentary but can move very slowly 
about, is immaterial. The observations of Green, C. J., in State 
v. Taylor’, (decided by the Supreme Court of New Jorsey) where 
the prisoner was convicted of theft of oysters, deserve consider- 
ation. He said “Itis objected that oysters being animals fer@ 
natura there can be no property in them unless they be dead or 





1. 8 Dutoher 117; 72 Am. Deo. at p. 847. 
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reclaimed, or tamed, or in the actual power or possession of the Annakumui: 
claimant, and that the want of such an averment is a fatal defect sad 
in the indictment * * * The principle as applied to animals fere 
naturo is not questioned. But oysters though usually included Eo 
in that description of animals do not come within the reason or ope- 

ration of the rule. The owner has the same absolute property in 

them that he has in inanimate things or in domestic animals. Liko 

dothestic animals they continue perpetually in his occupation and 

without straying from his honse or person ; unlike animals fere 

nature they do not require to be reclaimed or made tame by art, 

industry or education, nor to be confined in order to be within the 
immediate power of the owner. If at liberty they have neither 


v. 
Muthupara 





the inclination nor the power to escape. For the purpose of tho 
present enquiry they are obviously more nearly assimilated to tamo 
animals than to wild ones and perhaps more nearly to inanimate 
objects than to animals of either deseription” t. 


These observations seem to ine to be substantially applicable 
to chanks and pearl oysters which may, therefore, with perfect 
propriety, be treated as standing on a par with fere domite and 
like them the subject of absolute property. Supposing, however, 
they should be treated differently from feræ domitæ, there ought, 
having regard to the extremely limited power of locomotion 
possessed by these creatures, to be no hesitation in holding, as 
contended. for by Mr. Srinivasa Aiyangar for the petitioner, that 
they are the subject of property propter impotentiam. As to tho 
extent of the property, however, the result should be the samo, in 
view of their weakness in the mattor of locomotion being, unlike 
ag in the case of the young of birds, to which reference was made 
in the argument, not a temporary but a permanent condition. If 
it would be going too far to ascribe absolute property on the said 
ground, they would certainly be the subject of qualified property 
1. By they would belong to him on whose land they exist so 
long as they do not migrate therefrom and pass away celse- 
whore, even supposing they are likely to do so. Apart too, 
from this view it would be impossible to ignore the fact that 
for' ages in this country chanks and pearl oysters have been 
owned and enjoyed by the sovereign as belonging by prerogative 


oo 


1. 3 Dutohor 117; 72 Am. Deo. nat p. 347. 
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Annakumara right exclusively to him, a fact from which it must, with refer- 
ee ence to the crown and persons having similar right, be held that 
Muthupayal. they, ratione privilegii, are the subjects of property absolute or 
Offg. z. Ohiet qualified according to tho view to be taken with reference to 
Justice. the nature and capacity of the animals themselves. If, with refer- 
ence to such considerations the animals are only the subject of 

qualified property, the owner of the exclusive right, can claim 

them of course only so long as they do not migrate beyond the 


limits within which the right is exercisable. 


Turning now to branch (b) of the question under considor- 
ation, the objection that live chanks even if a subject of property 
are not the subject of larceny would seom to have reference to 
the rule of English Criminal Law thus stated in Hale’s Pleas 
of the Crown. “ Larceny cannot be committed im some things 
whereof the owner may have a lawful property, and such where- 
upon he may maintain an action of trespass, in respect of the 
baseness of their nature, as mastiffs, spaniels, grey-hounds, blood- 
hounds, or of some such things wild by nature yet reclaimed by 
art or industry as bears, foxes, ferrets, etc., or their whelps or 
calves, because, though reclaimed, they serve not for food but 
pleasure, and so differ from pheasants, swans, etc, made tame, 
which though wild by nature, serve for food.” But surely it would 
not be right t) impute baseuess within the meaning of the said 
rule to creutures like these in question so harmless during life 
and so useful after death, one description of them leaving what 
as already stated lends itself to so many uses in this country and. 
the other containing what on account of their beauty and rarity 
have always been among the choicest objects of the jewellers’ 
art. I£a place must be found for such members of the animal 
kingdom in the classification of English criminal law, they onghi 
certainly to be troated as animals highly serviceable to man, 
though otherwiso than as food and such serviceableness must 
according to the principle of the anthorities be held to make them 
the subject of larceny, considering how the law views the case of 
another animal, prized not as food, the rule as to which is express- 
ed quaintly enough thus ; “ Only of the reclaimed hawk, in respect 
of the nobleness of its nature and use for princes and great men,’ 
larceny may be committed”? (Hale’s Pleas of the Crown, Vol. I. 
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p. 512): However this may be, it is scarcely necessary to say Sit 
illa 

that, under our own criminal law, subject only to the exception 

provided for by section 95 of the Indian Penal Code, an animal Muthupayal, 


which is recognised as property is spso facto capable of being stolen. ee oe 


No ow as to the last branch of the question I cannot see what diffi- 
culty tliere can be in holding that chanks and pearls oysters while 
still in the beds are, within the meaning of B. 379 of the Indian 
Penal Code, in the possession of persons who may show a title 
thereto. The circumstance that the subjects of His Majesty and 
others may navigate the waters could not preclude the predicabi- 
lity of possession in the largest sense of the term with regard to 
beds forming the subject of these: fisheries, on the part of those 
entitled exclusively to carry on the fisheries. The right of such 
persons being admitted, it follows that so long as chanks and pearl 
oysters have not actually been manually taken hold of by strangers, 
the animals, notwithstanding their continuance in their natural 
habitat, must, on the principle that “ property in personal 
chattels draws after it the possession” (see State v. Taylor?) 
be held to be in the possession of the owner and of none else. 
That, here, the thing owned lies buried under the waters of the sea, 
operates rather as a security of the owner’s possession than other- 
wise, a8 that in many ways Interposes serious obstacles in the way 
of unobserved intrusion on the rights of the proprietors. The bed 
of the isea being vested in the crown, the soundness of postulat- 
ing possession in the crown in regard to chanks and oysters 
belonging to it is too obvious to require further discussion. 

7 


As regards the Ramnad proprietor also, the same conclusion 
would ‘follow if he has the immemorial right claimed. Without 
intending or seeming to introduce into this country the highly 
technical distinctions peculiar to the law of England connoted by 
such terms as common fishery, common of fishery, free fishery and 
severa] fishery one may admit that there is force in the suggestion 
made ‘by Mr. Srinivasa Aiyangar that the alleged right of the 
Ramnad proprietor would not stand on a worse footing than that 
of a person entitled to a several fishery in England which, it has 
been held, is aright capable of being vindicated by possessory 
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remedies (Holford v. Bailey’ and Hanbury v. Jenkins*), and in 
favour of the contention that the dishonest removal of chanks even 
with reference to such a proprietor would constitute theft under 
the Indian Penal Code, I may cite Reg. v. Downing? where a con- 
viction for larceny was sustained by the Court of Criminal Appeal 
(presided over by Cockburn, C. J., Channell, B., Keating, J., Brett, 
J., and Cleasby, B.) under 24 and 25 Vic. ©. 96, which enacted 
that “ whoever shall steal any oyster or oyster brood from any hed 
laying or fishery being the property of any other person and 
sufficiently marked out, shall be puilty of a felony,” the whole 
evidence as to the prosecutor’s right having been that for a period 
of 45 years he and his father had, as of right, exercised the right 
of fishing oysters in the bed from which the prisoner had removed 
them and which was situated in a tidal navigable river. 


Apart from any statute, in State v. Taylor? referred to above, 
dishonest removal of oysters was held to be theft; though the 
removal was from a sound accessible to the public for navigation 
and fishing, because the oysters remained the property of the 
prosecutor, he having planted them in the spot wherefrom they 
were removed, the common Jaw as understood in that country 
permitting such planting subject to the liability of the oystors 
being destroyed or removed if they shonld prove a nuisance or 
interfere with the public rights of navigation and fishing. Obviously 
the fact that the Ramnad proprietor claims the chanks not per 
industriam bat by immemorial privilege, referring as it does only to 
the source of his right, cannot affect the question of possession 
when once the right is allowed. 


Before concluding my observations on the present matter, it 
may not be amiss to draw attention to a provision in one of the 
several Australian statutes passed for the protection and regulation 
of the pearl fisheries in Western Australia, as showing the un- 
mistakeable trend of legal thought on the subject. I refer to 50 
Vict. No. 14, the Shark’s Bay Pearl Shell Fish ery Act, 1886, 8. 8 
of which runs thus; “ All pearls and pearl shells lying or contain- 
ed within the limits of any licensed area shall, during the conti- 


1. 18 Q. B. 426. 3. 1i Cox. C, C. p. 680. 
2. (1901) 2 Ch, 401, 4. 73 Am. Deo, 847. 
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nuance of the license, be deemed to be the absolute property of the "etal 
licensee for all purposes civil or criminal; and all and every person . 
or persons who shall gather, collect, or remove any pearl or pearl afutiupayat 
shells within or from the limits of licensed area, without the Og. 0 aii 
authority of the licensee or his agent, shall be deemed guilty of 

larceny and shall, on summary conviction of such offence before 

two or more Justices of the Peace in Petty Sessions, be liable to be 
imprisoned for any term not exceeding two years, with or without 

hard labour”. 


As to the cases of The Queen v. Revu Pothadul, Subba 
Reddi v. Munshoor Ali Saheb*, Hurimots Moddock v. Deno Nath 
Male, Bhusun Parus v. Denonath Banerjee, Empress v. Charw 
Nayiah®, and Bhagiram Dome v. Abar Dome’, to which our 
attention was drawn on behalf of the accused, I take their ratio 
decidendt to be that fishes being fere natura and the waters con- 
cerned in the particular cases having been unenclosed waters 
operating in no way to curtail the power of unrestricted movement 
and : escape of the fishes, a taking of them could not umount to 
theft as, in the circumstsnces, they were not until actually caught 
the subject of property. ‘These cases have no application here for 
the reason that live chanks are not feræ natwre properly so called, 
(See the observations of Westbury, L. C. in Blades v. Higgs’) 
and ‘have already been held to be at least the subject of qualified 
property even in their natural habitat, shell of dead chanks being 
of course absolute property in every sense. 


| I pass on to the next question which involves considerations 
of no small importance. In dealing with it, I wish before going 
further to say that Queen v. Keyn? relied on by Mr. Sivaswamy 
Aiyer is distinguishable from the present case for reasous which 
would be best stated in the words of Mr. Justice Blatchford who 
delivered the judgment of the Supreme Court of the United 
States in Manchester v. Massachussets? viz, that “the question 
there (in Queen v. Keyn?) was not as to the extent of the 
1.L. R., 5 M., 890. 5. LL. B, 30., 854, 
I. L. B., 24 M, 82. 6, 1.1. Rọ, 16 0., 388, 
19 Suth. W. B. (Criminal Rulings) 47. 7% 11 H.L. ©. 621 atp, 631, 


20 Suth. W. BR. (Criminal Rulings) 15. 8. 2 Bx. D. 63. 
9, 1890.5. App, 367, 
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Annakumarn dominion of Great Britain over the open sea adjacent to the coast 


a but only as to the oxisting jurisdiction of the Court of Admiralty 
Muthupayal. in England over offences committed in the open sea, and the deci- 


Oftg. Chief gion had nothing to do with the right of control over fisheries in 
Justice. ; 5 i 

the open sea or in bays or arms of the seas.” See- also Direct 

United States Cable Company v. Anglo-American Telegraph 


Company?. 


Passing then to the question in hand it is to be observed that 
having regard to the fact that the rale as to the territorial waters 
of a country is founded onthe principle that a proper margin is 
absolutely necessary for the safety and convenience of every 
country bordering on the sea, and having regard to the fact that 
the limit of a marine league was arrived at with reference to the 
shooting power of cannons in former times, while those now in use 
are of a much longer range ; doubts have been raised as to the 
propriety of maintaining this any longer as the proper limit (Hall’s 
International Law; 4th Ed., p. 160). “In 1894 the Institute 
de droit International exhaustively discussed the question and 
there was no decision or opinion as to the necessity of giving a 
greater breadth to the Zone, a decided majority favouring a Zone 
6 miles from low water-mark as territorial for all purposes with 
the right in a neutral state to extend it in time of war to a distance 
from shore equal to the longest range of modern guns”. (Taylor’s 
International Public Law, p. 204; see also Hall’s International 
Law, p. 161, note.) Butin the absence of a distinct international 
concert on the point, the ordinary limit of territorial waters in the 
open sea should, I presume, be taken_to be that referred to above, 
subject perhaps to the qualification, according to the decision 
of the Supreme Court of the United States in Manchester v, 
Massachussets? (already referred to), that “all Governments for the 
purpose of self-protection in time of war or for the prevention of 
frauds on its revenue exercise an authority beyond this. limit.” 


Be this as it may, certain parts of the sea spoken of as gulfs, 
bays &c., (Taylor’s International Public Law, 229 and 280; See 
also p. 188 Ibid) though few in number would seem to be recogniz- 
od as standing on an exceptional footing, the reason for the excep- 


1. LB. 2A.0, at p. 416, 2, 139 U. 8. App. at p. 240, 
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tion, las I understand it, being that while in regard to waters truly 
oceanic exclusive dominion by any particular nation is, in the very 
nature of things, impossible, such is not the case with reference 
to the parts of the sea referred to. From the instance of such 
waters occurring in the books, it is to be gathered that an 
important element inthe determination of the question whether 
particular waters come within the exception is the position 
thereof with reference to the territories of the nations claiming 
special rights therein, for, it is obvious thut if waters are encircled 
to a’ great extent by the land of one or more states, that 
conduces to and facilitates the springing up of exclusive 
rights. Whether in fact such rights have grown up must 
in the absence of treaties and compacts by a question of use 
acquiesced in by other nations. The Jaw on this point was fuily 
examined by Lord Blackburn who delivered the judgment of the 
Judicial commiticein Direct United States Cable Company v, Anglo- 
American Telegraph Company? which related to Canception Bay 
in Newfoundland and I cannot do better than quote his observa- 
tions. His Lordship said : “ Passing from the Common Law of 
“England to the general law of nations as indicated by the text- 
“writers on international jurisprudence, we find an universal 
agreoment that harbours, estuaries and bays Jand-locked, belong 
“to the territory of the nation which po-sesses the shores round 
“them, but no agreement as to what is the ruleto determine 
“ what is bay for this purpose. 


“It seems generally agreed that where the ee and 

« dimensions of the bay are such as to show that the nation occu- 
“pying the adjoining coasts also occupies the bay, it is pat of 
“the ‘territory ; and with this idea most of the writers on the 
“subject refer to defensibility from the shore as the test of occu- 
“pation; some suggesting therefore a width of one canuon shot 
‘ from shore to shore or three miles ; some, a cannon shot from 
gach shore or six miles; some an arbitrary distance of ten miles, 
‘All of these are rules which, if adopted would, exclude Conception 
< Bay from the territory of Newfoundland, but also would havo 

“excluded from the territory of Great Britain that part of the 
s Bristol channel which in keg, v. Cunningham? was decided to 
“be in the county of Glamorgan. On the other hand the diplo- 
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ae “ matists of the United States in 1793 claimed a territorial jurisdic- 


‘Muthapaya. 


otg. O} Chief 
Justice. 


“tion over much more extensive bays, and Chancellor Kent, in his 
“commentaries, though by no means giving the weight of his 
“authority to this claim, gives some reasons for not considering: it 
“altogether unreasonable. i 


«Tt does not-appear to their Lordships that jurists and text-writ- 
“erg are agreed what are the rules as to dimensions and configura- 
“tion which, apart from other considerations, would lead to the con- 
c clusion that the bay is oris not a part of the territory of the state 
‘ possessing the adjoining coasts and it has never, that they can find, 
“been made the ground of any judicial determination. If it were 
“ necessary in the case to lay down a rule, the difficulty of the task 
“ would-not deter their Lordships from attempting to fulfilit. But 
“in their opinion ib is not necessary so to do. It seems to them that 
“in point of fact the British Government has for a long period 
“ exercised dominion over this bay and that their claim has been 
“acquiesced in by other nations so as to show that the bay has been 
“for a long time-occupied exclusively by Breat Gritain ; a circum- 
“stance which-in the tribunals of any country would be very im- 
“portant,” 


Now the questiou is whether the circumstances of the present 
case warrant the view that those parts of the sea which contain 
beds of chark and beds of pearl oysters forming the subject of 
fishery operations therein, come within the exception dlready ad- 
verted to. The beds referred to lie all along the Indian coast as 
well as the coast’of Ceylon in the gulf of Mannar. This gulf is, no 
doubt, quite open towards the south but is otherwise almost wholly 
surrounded by land, +. e., on the west by the Indian mainland, on the 
east by Ceylon, and on the north by Adam’s Bridge, and its conti- 
guons islands forming one continuous barrier separating the gulf 
from ‘Palk’s Bay. The latter is comparatively much smaller, and is 
difficult of navigation owing to its shoals, currentsand sunken 
rocks. The passage fromthe bay into the gulf lying -between the 
mainland and Rameswaram is quite a narrow one being only 1,350 
yards in’ breadth (Dr, Thurston’s Bulletin No, II, p, 82) 
‘and 10 t0 15 feet deep inlow water notwithstanding its having 
“been deepened by our Government some years ago. 


lL. L. R, 2 A. C. at 419, 420. 
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The gulf itself was similarly deepened by our Government to Opal 
admit of ships of greater draught ‘Balfour’s Cyclopsmdia. Vol. I, p. 
1263). The gulf at its widest (between point de Galle in Ceylon and afushapay a 
Cape Comorin) is 200 miles while in its northernmost parts its width oE g. Chie 
is only 17 miles; from north to south the gulf is about 130 
miles. 


Such being the position and circumstances of the gulf and the 
surrounding country having from very early times, been inhabited 
by comparatively civilized races, the gulf, moreover, being, as it 
wore, stocked with the already mentioned rich sources of wealth 
and commerce, the rulers of those races who were shrewd enough 
to make revenue out of the sea water by making the manufacture 
of salt a state monopoly, were of course not slow in making revenno 
out of those sources as well. The fisheries in question were thus 
ostablished and have been handed down from sovereign to sovereign 
until about the end of the 18th or the beginning of the 19th century 
they became vested in the British. All this is clearly told by 
authentic historians and travellers and for the present purpose it 
is not necessary to make more than a few references. 


“Friar Jardanus, a quaint old missionary bishop” says the 
author of the article on Pearl in Balfour's Cyclopedia, “who was in 
India in 1330, says that 8,000 boats were engaged in this fishery 
and that of Ceylon and that the quantity of pearls was astounding 
and almost incredible. The Head-quarters of the fishery was then, 
and indeed from the days of Ptolemy to the 17th century conti- 
nued to be, at Chaylorcoil, literally, the temple, on the sandy 
promontory of Ramnad, which sends off a reef of rocks towards 
Ceylon known as Adam’s Bridge. And Ludovico de Vathema men- 
tions, having seen the pearls fished for in the sea near the town of 
Chayl in about A. D. 1500 ; and Buirbosa, who travelled about the 
same time, says that the people at Chayl are jewellers who trade 
in pearls. This place is, as Dr. Vincent has clearly shown, the Korn 
of Ptolemy, the Kolkhi of the author of Periplus, the coil or chayl 
of the travellers of the middle ages, the Ramanadkoil (temple of 
Rama) of the natives, the same as the sacred promontory of Ram- 
nad and the isle of Rameswaram, the Head-quarter of .the Indian 
pearl fishery from time immemorial.” Though in this passage no 
express allusion isimade to: the: fisheries: being: King’s monopoly, 
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eet that undeniable and well known fact is mentioned elsewhere. For 


v. example, Sir James Emerson Tennent in his work on Ceylon 
Muthupayal. F ; : 
— observes : “Monopolies are to the present day a prominent feature 
Offg. Chicf 


Joaticn, Of the Ceylon revenue. The fishery of pearls and chanks has been, 
from time immemorial, in the hands of the sovereign” (5th Edn., 
Vol. II, p- 169). That this was also the case with regard to the 
fisheries on the opposite coast, that of Tirnevelly and Madura, 
while the country was still in the handsof Hindu rulers and down 
to a period not long anterior to the accession of the Nawab of the 
Carnatic to power, will be seen from the following extracts which I 
make from Nelson’s Manual of the Madura country :—“Another and 
& productive source of revenue was the greater pearl fishery 
which was carried on annually from cape Camorin to the Island of 
Painban. A rough idea of its value may be formed from a statement 
in a Jesuit letter of the year 1700 which describes the fishery, to 
the effect that the Dutch used to grant licenses to fish for pearls to 
all applicants at a uniform rate of about 60 Ecus fgr each vessel 
employed in the fishery, and that sometimes as many as 600 and 700 
vessels were so employed. The net sum realized must, therefore, 
have been about 36,000 Ecus. And it was realized from the fishery 
along the Tinnevelly coast only ; the Ramnad coast being then 
fished by the Sethupathi, to whom it belonged” (p. 154, Part IU, 
Nelson’s Madura Manual.) 


y 


“ They durst not attempt to coerce either the Sethupathi or the 
king of Madura and they took nothing by an embassy which they sent 
to the former, together with some valuable presents, for the purpose 
of inducing him to make over to them all his right and title to the 
profits of tho pearl fishery on his coast. They had obtained from 
the king of Madura the monopoly of the fishery of the Tinnevelly 
coast and drew a considerable revenue from license to fish which 
they granted to all applicants” (page 227, sbsd). 


“ And the conch shell fishery must also have produced a consi- 
derable revenue if, as seems probable, the King enjoyed the mono- 
poly of it (p. 154, ibid). The conch shell fishery was also theirs 
(belonging to the Dutch) within the same limits as the pearl 
fishery and yielded a considerable profit” (p. 227, tbid). It is 
scarcely necessary to add that it is matter of quite recent history 
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that the fisheries on the said coast of the mainland passed into the Annskumart 
hands'of the Hast India Company on the cession to it by the Nawab v. 

of the’ Carnatic of the revenues thereof, while the Ceylon fisheries autbupey at: 
vested in the British Crown on the conquest of Ceylon from the aaa Cea 
Dutch. 


Now considering that the various European maritime powers, 
who fiom about the 16th century were contending for supremacy 
in the Indian seas, raised no question as to the right of the sove- 
reigns for the time being of the Carnaticand Ceylon to their respec- 
tive fisheries, there can be little doubt that such right was regarded 
by one and all of them as unassailable. Nor is high authority in 
terms referring to and recognizing it wanting. Vattel, himself a 
strong adherent of the doctrine that the open sea is not susceptible 
of exclusive dominion, while dealing with the question of special 
appropriation of parts of the sea, writes thus ina well-known pas- 
sage: The various uses of the sea near its coast renders it very 
susceptible of property. People there fish and draw from thence 
shells,’ pearls, amber, &e. Now in all these respects its use is not 
inexhaustible ; so thatthe nation to whom the coasts belong may 
appropriate to itself an advantage which it is considered as having 
taken possession of and make a profit of itin the same manner as 
it may possess the domain of the land it inhabits. Who can doubt 
that the pearl fishery of Bahrem and Ceylon may not lawfully be 
enjoyed as property? And though a fishery for food appears 
more inexhaustible, if a nation has a fishery on its coast that is 
particularly advantageous, and of which it may become master, 
shall it not be permitted to appropriate this natural advantage to 
itself as a dependence on the country it possesses ?” (Book I, Ch. 
XXIII, 8. 287, p. 115, Translation of 1759). 


With so emphatic a pronouncement by such a publicist as tu 
the lawfulness of the exclusive possession of the fisheries in ques- 
tion unbrokenly enjoyed from ancient times and with inetances of 
exclusive occupation which have taken place almost under our own 
eyes with reference to pear! fisheries in Shark’s Bay, &c.,in Western 
Australia and which include pearl banks beyond the marine league 
limit,.one may with confidence lay down that, to say the least, the 
parts of the sea falling between the respective coasts and the lines 
opposite each connecting the extreme points seawards of the limits 
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of the ‘fisheries in question, are British territorial waters: It, 
therefore, follows that the petitioner is not precladed in law from 
making out a good title to chanks in the localities specified by him, 
by the mere fact that they lie beyond the distance of a marine 
league from low water mark, if he can show that the immemorial 
right under which he claims extends to such localities, 


As regards the last question in the view I take as to the terri- 
torial character of the waters in which the fisheries exist, it would, 
from Reg. v. Cunningham where it was held that an offence com- 
mitted in a part of the Bristol Channel more than 8 miles from the 
shore was within the jurisdiction of the authorities of the country 
of Glamorgan, of course follow that our courts likewise have juris- 
diction over offences committed in the parts of the sea in question, 
though the spots in which the offences are committed lie beyond 
amarine league from the shore. I would therefore set aside the 
order of the Head Assistant Mapistrate, direct him to restore the 
complaint to his file and dispose of it in accordance with law. 


Russell, J —This is a criminal revision petition against the 
order of discharge by the Head Assistant Magistrate of Ramnad, 


The question raised is whether “chanks ” in the open sea can 
be the subject of theft, 


The Magistrate holds that a chank is a fish and is fer@w natura, 
and as it was not shown thst the chanks in the present case were 
removed from an enclosed space, or that breeding operations were 
carried onin regard to them, the conclusion arrived at by the 
Magistrate was that those chanks cannot be said to bein the pos- 
session of any one until they are removed, therefore they were nop 
stolen from the petitioner, 


The Sessions Judge before whom the matter came in revision, 
declined te interfere on the ground that the open sea could not be 
said to belong to the petitioner and chanks caught in the opea sea 
could not be the subject of theft, 


The Government Pleader appears in support of the order of 
the Magistrate and has argued that no exclusive right by prescrip- 
tion as to fishing in the open sea could be acquired by the Rajah 


1. Bell Cr C. 72. 
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of Ramnad. Itis asa lessee of the Raja of Ramnad that the Te 


petitioner asserts his rights. 


The chank and pearl fishery beds along the coast of Tinne- 
velly and Madura have all been located and mapped out. Itis a 
matter of common knowledge that these fisheries are a-source of some 
revenue to Government, but Government, I take it from the 
appearance of the Government Pleader in this case, does not take 
up the position that chanks can be the subject of theft. 


_ My conclusion in this case is based upon three simple propo- 
sitions. 


(1). The Gulf of Mannar is part of the high seas in which the 
| crown claims no special rights or jurisdiction. 


(2). The Raja of Ramnad is not the owner of the bed of the 
sea below low water mark. 


(3). Chanks are fere natura. 


I say the Gulf of Mannar is part of the high seas from its 
size, configuration and geographical position. In the present 
case the Crown has not asserted any special rights in respeot of any 
portion of the gulf and in this revision case I donot think we are 
entitled to assume that the Crown would, in fact, under any cir- 
cumstances, assert any such right. 


As to the ownership of the bed of the sea, it may be admitted that 
the authorities are not uniform on the subject. I, however, accept the 
reasoning and conclasion of Cockburn, C. J., in The Queen v. Keyn.l 
This no doubt was a case which applied only to the coasts of Great 
Britain, but the reasoning and conclusion, I consider, applies 
equally to this country. I hold that the Crown does not own the 
bed of the sea below low water mark. The Government Pleader 
does not now assert that any such ownership vests in the Crown 
either by right of user or legislation. The argument on behalf of 
the petitioner is that he is the owner of the “several fishery” in 
respect of chanks of the Ramnad littoral shores, and that this right 
carries with it the ownership of the soil of the sea. I do not 
adimit the validity of this argument. In this case] do not wish 
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Annakumara to say anything which might unnecessarily interfere with any civil 
E rights possessed by the potitioner. It is not necessary for me to 
Muthupayal. deny that the petitioner may have s right to fish for chanks, though 
Russell, J. JT may point out that there is authority for the position that a grant 
of the several “ fishery ” claimed could not be presumed, as it 

would be invalid if the soil of the bed of the sea does not vest in 

the Crown, which is the view J take. Coulson on Waters, 2nd 


edition, p. 358. 


If this view be correct, it follows that chanks before they are 
caught could not be looked upon as being in the possession of the 
petitioner, and, therefore, there is no property in them either abso- 
luto or qualified till they are caught. Hence the following cases 
referred to by Mr. Srinivasa Aiyangar for the petitioner cease to be 
in point :—The Queen v. Shicklet and Blades v, Higgs?. 


My third proposition is that chanks are in the same category 
as fishes and are like the latter fer@ nature. Chanks are free to 
move a8 they like. No doubt their movements are slow but they 
are probably more difficult to catch than most fish. To catch chanks 
experienced divers are necessary and, even then considerable dif- 
culty must be felt in catching them. The difficulties experienced 
in catching chanks compared with fish must therefore be a ques- 
tion of degree. I do not see how chanks can be considered as 
tame creatures. 


If the chanks in the present case are to be classed in the same 
category as fish, as I thirk they must be, there are decisions with- 
out number to the effect that they cannot be the subject of theft 
as there is no property in them till they are canght. 


I have not been able to find any case analogous to the present 
in which it has been held that a theft has been committed. I may 
here remark that I think the case of State v. Taylor® ig clearly 
distinguishable from the present one. Taylor was convicted of 
larceny in respect of oysters. The oysters were bred by the 
complainant in the sea at a place between high and low water- 
mark where the public generally had a right to fish. « The jary 
were instructed that if the same oysters which were planted by 
Hildreth”—who was the complainant “ were unlawfully taken by 


1, L.R. 1 0. O. R., p. 158, 8, 72 Am. Dec. 
2. IL HALL, O. p. 681. m p. 848, 
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the defendant with the intent to steal them ; if the oysters so plant- ee 
ed cold be easily distinguishable from the oysters that grow in the Sa 
sound ; if they were planted in a place where oysters did not  ~_*" 
naturally grow ; if the place where they were planted was marked Russell, J. 
and identified so that the defendant and others going into the 

sound for clams and oysters naturally growing there could readily 

know. that these oysters were planted and held as private property 

and were not natural oysters, then the oysters were the subject of 

larceny and the defendant might be convicted.” No doubt the 

decision is an authority for the proposition that oysters under certain 
circumstances can be the subject of theft; but it is also an-antho- 

rity for the proposition that if oystors grow naturally in the sea 

they are not the subject of theft, 


itutaua. 


Reg. v. Downing’, practically turns on the same point as State 
v. Laylor®, and unquestionably decides that oysters can be the 
subject of theft if dishonestly removed from a private oyster 
bed. ; Before, however, these decisions could be applied to the 
facts:of this case, it would have to be found that the chanks 
were ‘produced by breeding operations much like oysters in places 
in the sea which the petitioner had appropriated for that purpose. 
There is no suggestion in the present case that the chanks were 
produced by breeding. They in fact are the natural product of 
the sea. Bo that it appears to me the cases cited’ are not all on all 
fours ;with the present case. I may assert, therefore, I think, that 
no case has been brought to notice where a person has been 
convicted of larceny or theft in respect of an oyster or chank 
produced naturally in the sea. 


The special legislation which has taken place in Australia does 
not, in my opinion, affect the position. Jt has there been enacted 
that under certain circumstances æ person who removes oysters 
from the open sea shall “be deemed” to be guilty of larceny. It 
does not follow therefore that in the absence of such legislation a 
person who removes chanks has committed theft as defined in the 
Indian Penal Code. 


I might support the general conclusion at which I have arrived 
by asserting the broad proposition that in the high seas where 
these! chanks have been caught all subjects of the Crown have an 


1.! 11 Coz CO. O, B. §80. 2. 72 Am. Deo, 348, 
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oe equal right to fish; but I do not wish to complicate the discussion 


M thupaval 


Russell, J. 


unnecessarily. In my view no theft has been committed because 
the chanks in the present case are fere nature as fish are, and they 
have been produced naturally in the sea in beds which the eee of 
Ramnad cannot claim to be his exclusive right. 


I agree with my learned colleague in the opinion that if an 
offence has been committed, the Courts have jurisdiction to try it. 


I think the petition should be dismissed as no offence has been 
committed. 


The Court being divided in opinion, the case was ordered by 
tho Honourable the Officiating Chief Justice to be posted before 
Mr. Justice Benson, Mr. Justice Boddam and Mr. Justice Bhash- 
yam Asyangar. 


K., Srinivasa Aiyangar for petitioner. 


= T.R. Venkatarama astri for P. S. Sivaswamit Aiyar for 
rospondent accused. 


JUDGMENT, *— In this case the complainant charged certain 
persons with having committed the offence of theft. of chanks from 
the chank beds leased to him by the Rajah of Ramand off the 
coast of his Zamindari. 


The Head Assistant Magistrate discharged the accused on the 
ground that chanks are fish and are fere nature and in this case 
were taken from beds in the open sea and were therefore not taken 
from the possession of any person and could not be the subject of 
theft. The case came up for revision before a Bench of this Court 
composed of the Officiating Chief Justice and Russell, J., but, as 
they were unable to agree, the case was posted before us and our 
late colleague Str Bhashyam Atyangar for argument and disposal. 
We have no doubt that the grounds on which the accused were 
discharged are untenable, and that the chanks in question were 
capable of being the subject of theft. 


The offence of theft under the Indian Penal Codeis com- 
mitted if there is a dishonest taking of moveable property out of 


-* 13th January 1904, - ~ 





~ 


e e a na ar 


> 


PART 'VIL] {HE MADKAS LAW JOURNAL REPORTS. 269 


the possession of another ; and the question for our decision are whe- a 
ther the chanks in question were capable of being regarded in v. 
law as the property of tho lessee of the chank beds, and of being ie aes 
in his possession before their alleged taking by the accused. We 
have no doubt that both these questions must be answered in the 
affirmativo, It was agreed bofore us that the beds from which the 
chanks were taken are situated in Palk’s Bay, not the Gulf of 
Mannar, as supposed by Russell, J. Palk’s Bay is a large stretch 
of sea water lying between the coasts of India and Ceylon. It is 
roughly 10 miles long by 50 or 60 broad, is bounded on the north, 
west and south by the Indian districts of Tanjore and Kamnad and 
on the east by Ceylon. There is a narrow passage, three-fourths 
ofa mile wide, connecting it on the south with the Gulf of 
Mannar, which also lies between India and Ceylon. This passage 
is known as the Straits of Pamban and it separates the mainland 
from: the large island of Rameswaram, which forms part 
of the Indian district of Ramnad, and from which a continuous 
line ‘of coral reefs known as Adam’s Bridge, extends to the 
island of Ceylon. The passage was deepened some years 
ago, . but is even now oaly 10 to 15 fect in depth. 
At its north-eastern extremity Palk’s Bay opens into the 
Bay of Bengal by a strait which is not more than one-ninth of 
the circumference of the bay. It will thus be seen that Palk’s Bay 
ig a bay, or arm of the sea, landlocked by His Majesty’s domini- 
ons for eight-ninths of its circumference, and it also contains a 
great number of islands which form part of the districts to which 
they ‘are adjacent on the Indian and Ceylon sides respectively. 
There is ample historical evidence which has been referred to in 
the judgment of the learned Officiating Chief Justice, and which 
we need not recapitulate, to show that this bay, and also parts of 
the adjacent Gulf of Mannar, have been effectively occupied for 
centuries by the inhabitants of the adjacent districts of India 
and Ceylon respectively. 


We do not think that Palk’s Bay can be regarded as being in 
any sense the open sea and therefore outside the territorial juris- 
diction of His Majesty. -We regard it rather as an integral part 
of His Majesty’s dominions, the portions adjacent to India being 
within the jurisdiction of the Indian anthorities, and the portions 
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"pila adjacent to Ceylon being within the jurisdiction of the authorities 


Haika poral 


of that place. That this is the correct view is, we think, clear from 
the case of Reg. v. Cunningham? in which it was decided that the 
Bristol Channel, lying between England and Wales, was @ part of 
Great Britain., Cockburn, C. J., in delivering judgment said: “ The 
principle on which we proceed is that the whole of this inland sea, 
between the countries of Somerset and Glamorgan, is to be consider- 
ed as within the counties by the shores of which its several parts are 
respectively bounded.” Referring to this judgment Lord Blackburn 
in delivering the Judgment of the Privy Council in the Conception 
Bay Case? said: “ This much was determined, thata place in the sea, 
out of any river, and where the sea was more than ten miles wide, 
was within the county of Glamorgan, and consequently in every 
sense of the word within the territory of Great Britain. [t also 
shows that usage and the manner in which that portiun of the sea 


‘had been treated as being part of the county was material,” His 


Lordship then proceeded: “ Passing from the Common Law of Eng- 
land to the General Law of nations, as indicated by the text wri- 
ters on International jurisprudence, we find an universal agreement 


that harbours, estuaries and kays landlocked belong to the terri- 


tory of the nation which possesses the shores round them, but no 
agreement as to what is the rule to determine what is “ bay” for 
this purpose. It seems generally agreed that wherethe configuration 
and dimensions of the bay are such as to show that the nation oc- 
cupying the adjoining coasts also occupies the bay, it is part of the 
territory.” He then stated that no precise rule had been laid down 
or was required to be laid down in the case before their Lordships 
as “it seemed to them that, in point of fact, the British Govern- 
ment had fora long period exercised jurisdiction over this bay and 
that their claim had been acquiesced in by other nations so as to 
show that the bay had been for along time occupied exclusively by 
Great Britain, a circumstance which in the tribunals of any country 
would be very important,” and which we may add would be conclu- 
sive as against a subject of Great Britain. Applying these con- 
siderations to the present case, and comparing the configuration and 
dimensions of Palk’s Bay with those of the Bristol Channel and of 
Conception Bay, and considering the evidence that exists as to the 
occupation of Palk’s Bay by the British with the acquiescence of 
i 
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other nations, we have no hesitation in holding that it is just a5 Annakumara 
much! an integral part of His Majesty’s dominions as are the Bristol sr 
Channel and Conception Bay, and that the chank beds where the Muthupayal. 
allegéd.offence was committed, which are five miles off the coast of 
Ramnad at Mudiampatnam, are part of the territories of British 
India. 

The decision in the case of The Queen v. Keyn? relied on by 
the respondents, referred to the. jurisdiction of the Court of 
Admiralty in England over offences committed in the open sea, and 
has no application to such a state of factsas exists in the present 
case. | 

Such, then, being the correct view as to the character of the 
place, where the alleged offence was committed, we proceed to con- 
sider whether chanks taken from it can be the subject of theft. 


It is, of course, quite incorrect to regard chanks as, in any 
sense, fish. No doubt they may be popularly included among 
“shell fish” but neither Zoologically nor legally have they any of 
the essential characteristics of fish, They are large molluscs. The 
shell: in which the living mollusc resides is six or seven inches 
long, and may weigh as much as a couple of pounds, They are 
found buried in a particular kind of sandbed, or in the sandy cre- 
vices lof the coral reefs which abound inthe bay. They can crawl 
slowly, a foot or two in a minute, but they are incapable of rapid 
motion or of saving themselves from being captured by any one 
who proceeds to-take them. They are gathered by divers, who 
sometimes collect as many as twenty at a haul. The chank beds on 
which they lie are all carefully mapped out, and full details respect- 
ing them are recorded by the authorities. They lie at various 
depths in the water from 2 to 10 or 12 fathoms. Live chanks are 
‘known as green chanks, and the shells of the dead animals are 
known as white chanks. Both are collected and are articles of 
very | considerable utility and commercial value. The evidence 
shows that for many hundreds of years they, like the pearl oysters 
which are generally found in adjacent beds, have been the mono- 
poly of the rulers of the country both in India and Ceylon, and 
that-licenses to gather them have been granted by the sovereign. In 
addition to the facts stated by the Officiating Chief -Justice in his 
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judgment, we may say that, when it was determined to make a 
permanent settlement of the revenue of the Ramnad Zemindari in 
1862, we find the “chank royalty” named as one of the eight heads 
of revenue on which the permanent assessment was fixed (Nelson’s 
Manual, Part IV, p. 155), and it appears that in 1803 this chank 
royalty was hypothecated to Government as security for arrears of 
revenue. In 1874 the chank royalty “in the seaports mentioned. 
in the margin” (which included Mudiampatnam now in question) 
was attached for arrears of revenue, and so lately as 1899 and 1900, 
Government itself leased the chank fisheries from the Zemindar. 
A great deal of learned argument has been addressed to us on the 
subject of animals feræ nature and the English Law of larceny in 
regard to them. If it were necessary to decide whether chanks 
should be classed as fere nature@ or as dome nature we should 
certainly hold that they belong to the latter class. It is not easy 
to regard a chank as being of a “ wild disposition” (ferw natura). 
There is no evidence that it ever migrates from the bed in which it 
is born and its power of locomotion is so small that it is powerless 
to escape from any one who desires to take it. 


lt has been judicially held in America that for legal purposes 
oysters “ are obviously more nearly assimilated to tame animals 
than to wild ones, and perhaps more nearly to inanimate objects 
than to animals of either description.” In this view we concur 
and we think that chanks may properly be placed in the same 
category with oysters. The fact that fish in a river or in an open 
and unenclosed tank have been held by the courts in India not to 
be the subject of theft is irrelevant, because they are so held by 
reason of their power to escape up or down the river or out of the 
tank and cannot therefore be regarded as in the possession of the 
owner of the tank. But even fish if in an enclosed tank, so as to 
be under the control of the owner of the tank, are capable of 
being the subject of theft (Queen Hmpress v. Shatk Adam 
Valad Shaik Farid? ;) and even the young of wild birds, such as 
hawks or herons, if found on a man’s land may be the subject of 
larceny propier impotentsam, owing to their inability to escape 


` capture, or to pass from the possession of the owner of the land, 


though the old birds may not be the subject of larceny?. Even 


1. 72 Am. Dec. at 847. 2. I. L. R., 10 B. 198. 
3. Stephen’s Com., 18th Ed. Vol, II, p. 6, 
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if chanks are in a certain sense fere nature, we think that pat 
they should still be regarded as in possession of the owner of 
the chank bed propter impotentiam, and, therefore, capable of Mathnpayal 
being the subject of larceny. The Indian Penal Code, how- 
ever, in dealing with theft has no special provisions regarding 
animals fere or domitæ nature. The question in each case is 
whether the animal is the property of another and was dishonest- 
ly taken out of his possession. lt seems to us that there is 
nothing in the nature of a chank whether it be the dead shell or 
the living mollusc which prevents it from being the subject of pro- 
perty, and that when it lies in its sandbed under the sea, it is as 
much in the possession of the owner of the said bed as are the coal 
that lies, buried in the ground, and the snail that crawls on the 
dry land, and the worm that burrows in the earth in possession of 
the owner of the land where they are found. The exclusive pro- 
perty in these chanks has, in fact, been held by Government from 
time immemorial and has been leased ont for the benefit of the 
public revenue, and this is in accordance with the common law of 
the country which recognizes the power of Government to make 
settlements or grants for purposes of revenue of all unsettled and 
unappropriated lands, whether covered by water or not covered by 
water. and, therefore, of the produce or portions of the produce of 
such lands, (Hori Das Mal v. Mahomed Jaki,+ per Garth, U. J. 
ou behalf of the Full Bench ; and Viresa v Tatayya*). 


In our view, then, the chanks which the accused in this case 
are alleged to have stolen were capable of being the subject of 
theft, and were taken not from the bed of the high seas but from 
an arm of the sea which is part of the territory of British India, 
which has been in possession of the Crown from time immemorial. 
It is not denied that the Crown has included the revenue derivable 
from the chanks in the permanant settlement of the Zemindari 
under Regulation XXV of 1802 and that the Ramnad Zemindar 
has leased them to the complainant. If the taking of the chanks 
was dishonest it would be theft. 


We must, therefore, set aside the order of discharge and direct 
the Head Assistant Magistrate to restore the case to his file and 


1, Li, 8,110. 434. 2. I, L. Bọ 8 M, 487, 
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dispose of:it according to law. In order to prevent misapprehension, 
we may add that ifthe beds from which the chanks were taken 
had. been off the coast of Ramnad in the Gulf of Mannar (as sup- 
posed by the Judges who first- heard the petition) instead, of, in 
Palk’s Bay, our decision would have been the same, since the evi- 
denos of effective occupation of the chank beds in both. localities is 
very similar. 


Our learned colleague, Str Bhashyam Atyangar, does not sign 
this judgment as heis no longer a member of the court, but he 
has expressed his concurrence in it, i 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir. S. Subramania Aiyar, Offg. Chref Justice 
‘and Mr. Justico Bhashyam Aiyangar. 


Subba Pillai ie .. Appellant® (Plaintif). 
Vv. 
Ramasamy. Aiyar ... ©... Respondent (Defendant). 


oe Pillai Legal Practitioners’ Act, 83. 37 and 28—Outfees disbursed by Vakil—Pronote by client 


PERAE 
Aiyar. 


for such outfees—Pronole not filed in Qourt—Valtdity of pronote-—-Right of Vakil to 
claim recovery— Lien upon sums received from Court. 


A promissory note taken by a Vakil from his client for an amount not advanced 
by way of loan but disbursed by the Vakil at the request of the client for ontfees in 
the sult in whioh he is retained as Vekil ig within the meaning of 8. 28 of the Legal 
Praotitioners’ Act an “ agreement respecting the amount of payment for charges in- 
curred or disbursements made” by the Vakil in respect of the suit in whioh he is 
retained as Vakil and if not filed in court is void under that section. 


The section is general and is not restricted in its operation to agreements which 
provide for the payment of a larger-amount than the disbursements actually made 
for outfees or of a lump sum irrespective of snch disbursements or for payment of. 
pleader’s fee in excess of what may be allowed under the Rules framed under S. 27 
of the Legal Practitioners’ Act. 


Rasi-ud-din v. Karim Bakhsh!,and Sarat Chunder Roy Chowdhry v. Chundra 
Kanta Roy,* dissented from. 

Although such agreement may be invalid the pleader is not disentitled, in the 
absence of any agreement, to olaim the repayment of outfees advanced by him or 
reasonable remuneration in respect of his professional services. 


Rama v. Kunji, and Krishnasamt v. Kesava,‘ followed. 





* S, A. No. 264 of 1903. 8rd November 1908. 


1. I. L.R., 12 A. 169, 8. I. L.R., 9M. 876. 
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The Legal Practitioners’ Act does not enact that no claim by & pleader for pro- 
fessional services rendered or for recovery of outfees advanced shall be sustainable 
unless an agreement in writing for the same has been entered into with the client 
and filed’in court but only that on agreement, if any, entered into in respect of the 


game shall be void and unenforceable unless the same has been reduced to writing 
and filed in court, 


A Vakil who dishurseg ontfees at the request of his client and takes a pronote for 
them which not being filed in court becomes void is entitled to recover snch outfees 
independent of the void promissory note and is entitled under $. 217 of, the Contract 
Act to retain the same out of the sums received by him to the credit of his client in 
the-snit in which he has disbursed the outfees. 


Quere :— Whether a Vakil will be entitled in the absence of express authority 
from the cliont.to retain ont of monies received by him in one suit fees or ontfees ove 
01 aibureee by him in another gnit. 

Second appeal from the decree of. the Court of the Subor- 
dinate: Judge of Negapatam, in A. 8. No. 28 of 1901 presented 
against the decree of the Court of the District Munsif of Kumba- 
konam'in O. S. No. 590 of 1899. 


The facts of the case are the following. The defendant was 
the plead er of one G. the deceased brother of the appellant, in a snit 
for partition brought by the said G. Headvanced money for this suit 
at the request of the suid G. who gave hima letter and also a pro- 
note. ‘The defendant was also the pleader of G. in other suits in 
which the appellant was a co-plaintiff with his brother. Certain 
gums of money were paid into court in these latter suits. Before 
they were paid over, G. died and the appellant became entitled to the 
whole as survivor. The defendant drew these amounts out of 
court, paid a portion to the appellant and appropriated the rest 
for the advance he made in the partition suit, for the fees due to 
him in that suit and for fees alleged to be due to him in other snits 
as well. The plaintiff sued the defendant for the recovery of the 
balance. The District Munsif gave him a decree, but the Sub-Judge 
on appeal modified it by omitting the items of advances made by 
him in the partition suit, and fees due to the defendant in the suits 
in. which the- amounts were drawn by. the defendant. The Sab- 
Jndge: also deducted the fee due to defendant in the partition suit 
on the: ground that G hdd authorized him to appropriate such fee 
out of those sams. The plaintiff preferred this second appeal: 


P. 8. Kivaswami Aiyar for appellant. 
- V, Krighnaswams Aiyar for respondent. 
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P. 8. Sivaswamt Aiyar for appellant :—If a Vakil takes a 
pronote for his fees, he cannot have a lien. In Groom v. Cheese- 
wright? the solicitor took a mortgage security and that was 
considered as discharging the lien (Bhashyam Atyangar, J. There 
it was a mortgage). In In re Taylor, Stileman & Underwood? 
Lindley, L. J. lays down that ibis the duty of the solicitor to 
inform the client of his intention tọ preserve his lien in addition 
to the security [Bhashyam Atyangar, J. This is not exactly a lien. 
There can be no lien over money. It is rather the right of retainer]. 
See also In re Douglas Norman & Co.?. With regard therefore to 
Rs. 200 advanced on the pronote, the Vakil has lost the hen by 
taking the pronote. 


And again, the pronote, not having being filed in court under 
S. 28, the defendant cannot rely upon it. 


As the item of Rs. 94 is not due in respect of the suit in 
which the money was drawn, the Vakil is not entitled to retain it 
out of theamount. [Bhashyam Asyangar, J. That was in respect 
of fees due to him in the partition suit against your very client. ] 


V. Krishnasaiems Aiyar for respondent :—As regards Rs. 94 
the court found express authority to appropriate and the finding of 
fact is conclusive. As regards the other objection the section 
of the Legal Practitioners’ Act does not apply to this case. The 
section is intended to apply to cases where there is a stipulation for 
a lump sum irrespective of actual costs or profits. Whatever is 
advanced for the suit atthe request of the party he is entitled to 
recover it, apart from any question of remuneration. The provisions 
here and in England are the same. | 


With reference to fees they have held in Rama v. Kunjt* and 
Krishnasami v. Kesava’, Razi-ud-din v. Karim Bakhsh? that irres- 
pective of the agreement the Vakil can recover the amount as 
for work and labour done. 


Independently of the agreement, he can recover the advances, 
The advances are on a better footing than fees inasmuch as the 
former is a definite sum and has not to be determined by court. I 
refer to 8s. 28, 29, Legal Practitioners’ Act. The last clause of §. 29 
and 8. 80 are significant. The effect is that the Vakil shall 


1. re 1 Ch. 780. 3. (1898) 1 Oh. 199. 5. I. L. R., 14 M. 68, 
2. (1891) 1 Ch. 590. h, L, Be, 9 M. 876, 6& LLB, 12 A. 169. 
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be confined to the limit mentioned in the agreement and not be Subba Filles 
entitled to fall back and demand more than is provided in the Ramasamy 
agreement, I may refer also to 8.31 which rather refers to the ee 
policy: of the law. The Legislature could not have contemplated 

that the Vakil should first receive the fees and then conduct the 

case. That is not the practice in England. The English Actis 38 

and 34 Vic. ch, 28, Ss. 4, 5, 6 and 7 [Bhashyam Atyangar, J. The 

word agreement then is used in the sense of express agreement]. 

That is exactly so. There is a Calcutta case which dissents from the 

Madras case : Sarat Chunder Roy Chowdhry v. Chundra Kanta Roy, 
[Bhashyam Aiyangar, J., can we allow interest in the absence ot 
agreement]. According to the English practice it is so. 


As regards the other point, I would refer to In the matter of 
McCorkendale®- If the pro-note as an express agreement goes, the 
question of waiver arises. Even if otherwise the taking of a pronote 
is no discharge of a lien. Cordery on Solicitors, p. 805. [Bhash- 
yam Asyangar,J. Suppose you negotiate it]. If it has been 
negotiated it may be another matter. But, otherwise, it does not 
make any difference. 


P. 5. Sivaswami Aiyar in reply. 


J UDGMENT :—The two items allowed by the Lower Appel- 
late Court in favour of the respondent to which objections were 
taken by the appellant’s Pleader are (i) an item of Rs. 94-1-0 being 
the share of Govinda Pillai, the appellant’s deceased brother, in the 
sum drawn (by the respondent) from the court in S. O. 8. No. 
1988 of 1895 and (ii) an item of Rs. 200 being the amount of a 
promissory note made by Govinda Pillai in favour of the respon- 
dent. 


As regards the first item, the respondent’s plea was that he 
appropriated the amount towards the fees due to him in O. S. No. 
14 of 1895—a suit for partition against the present appellant which 
abated on the death of Govinda Pillai, the plaintiff therein—and 
that he was also authorized by Govinda Pillai todo so. The lower 
appellate Court refers to this question of authorization as the 3rd 
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question for decision in the appeal before it and records (on it) a 
finding in the affirmative—in favor of the present respondents, 
There is evidence in the case in support of this alleged authority, 
and we accept the finding of the Subordinate Judge on this point. 
lt is, therefore, unnecessary to consider whether even in the absence 
of such authority, the respondent would be entitled, as found by 
the Subordinate Judge, to appropriate this item which was drawn 
in 8. C. S. No. 1938 of 1895, for fees due to him (by Govinda Pillai) 
not in that suit but in another suit, namely, O. S. No. 14 of 1895. 


As regards the second item, if the amount of the promissory 
note were in reality, a sum advanced by way of loan to Govinda 
Pillai, the respondent’s remedy would be only on the promissory 
note, and he would have no lien under 8. 217 of the Indian Contract 
Act, on any sums received by him (from courts) on behalf of 
Govinda Pillai, his client, and the promissory note would not be 
invalid under 8. 28 of the Legal Practitioners’ Act. But reading 
the promissory note (Exhibit I, dated the 11th November 1896) 
along with the letter (Exhibit H, dated the 7th October 1896) of 
Govinda Pillai, to the respondent, it is clear that the amount of 
the promissory note was not an amount advanced by way of loan, 
but an amount which, at the request of his client, the respondent 
disbursed for outfees in the suit in which he was retained as vakil. 
In this view, the questions arising for docision are whether the pro- 
missory note is invalid under S. 28 of the Legal Practitioners’ Act, 
and whether the respondent is entitled, under Ss. 217 and 218 of 
the Indian Contract Act, to a lien in respect of the amount and can 
deduct the same out of the sum received by him (from court) on 
account of his client—it being conceded that the respondent’s claim 
if any, on the promissory note, whether by suit or by seb off, was 
barred at the date of the suit, 


We are olearly of opinion that the promissory note—for pay- 
ment on demand of the sum of Rs. 200 with interest thereon at 
one percent per mensem is, within the meaning of S. 28 of the 
Legal Practitioners’ Act, an agreement respecting the amount of 
payment for charges incurred or disbursements made by the respon- 
dent, in respect of the suit in which he had been retained asa 
vakil, and as the same has not been filed in court as required by 


i 
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the section, it is invalid. The section is general and there is nothing Subba Pillai 
to restrict its operation to agreements which provide for the pay- TO a 
ment of a larger amount than the disbursements actually made for. Aiyar. 
outfees, or of any lump sum, irrespective of such disbursements or 

for payment of pleader’s fee in excess of what may be allowed as 

such;on taxation between party and party in accordance with the 

rules framed under 8. 27, of the Legal Practitioners’ Act. We are 

therefore unable to concur in the contrary view taken by the 
Allahabad and the Calcutta High Courts (cf. Rast-ud-din v. Karim 

Bakhsh,* Sarat Chunder Roy Chowdhry v. Chundra Kanta Roy.*) 


The policy of Ss. 28, 29 and 30 of the Legal Practitioners’ Act 
(corresponding to Ss. 4, 9 and 6 of the English Attorneys and Soli- 
citors Act 83 and 34 Vic. C. 28) is that whenever an agreement 
is entered into between a pleader and his client respecting his 
remuneration or payment for out-fees, such agreement should be 
reduced to writing and not only so but also filed in court and that 
when a suit is brought upon such agreement, the court should have 
the power—if in its opinion the agreement is not fair and reason- 
able—to reduce the amount payable thereunder or order it to be 
cancelled, and in the latter case, to award such amount only as 
would have been decreed in the absence of any agreement between 
the pleader and client 8.380, however, provides that a pleader 
shall not be entitled to claim anything beyond the terms of such 
agreements, except in respect of services, fees, charges or disburse- 
ments expressly excepted from the agreement. 


‘It seems therefore clear that though an agreement entered into 
will;be invalid unless reduced to writing and filed in court, yet the 
pleader is not disentitled in the absence of any agreement to claim 
reasonable remuneration in respect of his professional services or 
the repayment of out-fees advanced by him. This is the view taken 
in the decision of that court in Rama v. Kunji? in regard toa 
claim for pleader’s fee, and the decision will be equally applicable 
to a claim for ontfees. The circumstance, however, that there 
was, in fact, an oral agreement or a written agreement which was 
not filed in court, cannot, in our opinion, make any difference, and 
the pleader’s rights and remedies will be just the same as if there 
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had been no agreement at all. An oral agreement or written agree- 
ment not filed in court, being invalid under S. 28 of the Legal 


‘Practitioners’ Act and therefore unenforceable is ‘ void’ (vide S. 


2) clause (g) of the Indian Contract Act) and cannot, therefore, pre- 
clude the pleader from maintaining a suit as if no agreement had 
been ontered into atall. This isin accordance with the opinion 
expressed by this court in Krishnasami v, Kesuval.. 


The conclusion, we, therefore, come to, is that the Legal 
Practitioners’ Act does not enact that no claim by a pleader for 
professional services rendered or for recovory of out-fees (ad- 
vanced) shall be sustainable, unless an agreement in writing for 
the game has been entered into with the client and filed in court, 
but only that an agreement and, if any, in respect thereto shall 
be void unless the same has been reduced to writing and filed in 
court. 


The promissory note (Exhibit J) is therefore void and it hence 
becomes unnecessary to consider whether the lien which the res- 
pondent would otherwise have had (under 8. 217 of the Indian 
Contract Act) should be regarded as having been waived by his 
taking a promissory note, if the same had been filed in court under 
S. 28 of the Legal Practitioners’ Act. 


Independently of the promissory note, the respondent is 
entitled to recover the out-fges advanced by him and under S. 217 
of the Indian Contract Act, he is entitled to retain the same out 
of the sums received by him to the oredit of his client. The 
appellant’s pleader admits that the amount actually advanced by 
the respondent for out-fees, was Rs. 200 and itis therefore un- 
necessary to remit an issue for the purpose of taking an account as 
to the sums actually advanced by the respondent for out-fees. 


The second appeal, therefore, fails and is dismissed with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Boddam and Mr, Justice Bhashyam Aiyangar. 


Govindasami Solinga Thevan ss ... Appellant* 

: v. (Plaintiff). 
Gopalasami Sivaji Mohithei and another .. Respondents 
(Defendants). 


Civil Procedure Code, S, 18, Evpl, 1I—Res-judicata—Defendant having no inierest-—No 
decree against such person—Finding no res-judicata, 


Where a person who is not interested in the subject-matter of a suit is made 
a defendant, a judgment in that snit cannot be used as res-judtcata in a subsequent 
suit between the said person and the plaintiff in that suit. 


Where as amatter of fact the deoree inthe former snit (brought against three 
brothers) directed delivery of possession in the hands of two brothers, though upon 
the ground that there was no partition between the brothers the decree is nov 
against the other brother, who could not, therefore, have appealed agains such a 
decrees. l 


Rajah Run Bahadoor Singh v, Mussumut Lachoo Koeri followed. 


The finding in such suit that there was uo partition is not res-judicata in a subse- 
quent suit brought by the other brother for a declaration that the properties in 
his possession and not included in the former suit are his oxclusive properties having 
fallen to him as his share in a partition. 


Explanation II to B. 18, C.P.C., oan have application only when the matter urged 
in the subseqnent suit could have formed a defence to the first suit. 


Sécond appeal from the decree of the Subordinate Judge’s 
Court of Kambakonam in A. S. No. 1088 of 1900 presented against 
the decree of the Court of the District Munsif of Tiruvadi in 
O. 8. No. 254 of 1899. 


In execution of a decree against one of four brothers the 
decree-holder attached certain specified properties and after pur- 
chasing the same himself brought a suit for recovery of the same, 
His ground of action was that his judgment-debtor was the 
manager, and that the decree debt was binding on the whole family. 
In the course of that suit, however, he gave up that claim and set 
up that the properties were the self-acquisitions of his judgment- 
debtor. The present plaintif who was one of the brothers not 
being ititerested in the properties included in that suit did not appear, 
‘The other two set up a partition and claimed the properties as 
having: fallen to their share. One of the issues was whether the 
brothers were divided. It was held that they were not divided 


* 8. A, No. 112 of 1908. Sth September 1908 
i l LR, 121. 4. 28 atp. 34, 
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apd a decree was passed in favor of the purchaser for a fourth of the 
properties in the hands of the other two brothers. The -first-men- 
tioned decree not being fully satisfied, the decree-holder attached 
other properties in the hands of the present plaintiff who was exparie 
in the former suit and purchased them also. The plaintif brought 
the present suit for a declaration that the properties exclusively 
belong to him having fallen in a division in his family. 


P, N. Kivaswami Atyar and T. R. Venkatarama Sastri for 
appellant. 


Me 


F. Krishnaswami Aiyar for respondent. 
The Court delivered the following 


JUDGMENT :—The Ist respondent as the holder of a decree 
for money in O. S. No. 237 of 1886 against one Rajagopalasami, 
the step-brother of the appellant, and his two younger brothers, 
attached the three items of property mentioned in the plaint and 
purchased the same in Court sale. The appellant has brought 
this suit to obtain a declaration that he is solely entitled to the 
“property and that his step-brother the judgment-debtor has no 
right, title or interest therein. He relies upon the decrees in 
O. S. Nos. 198 and 142 of 1890 and O, B. Nos. 146 and 147 of 
1889 as res-judtcata in his favour. The respondents (the 2nd 


. respondent being the undivided brother of the lst respondent) 


denying the exclusive title of the appellant, apparently con- 
tended that Rajagopalasami and his step-brothers were not 
divided, that they (the respondents) as purchasers in execution of 


the decree in O. 8. No. 257 of 1886 against Rajagopalasami acquired 


his one-fourth share in the plaint items and that so far as item 
No. 3 was concerned the question was res-judicata in their favour 
by the decree in O. 8. No. 17 of 1888. The District Munsif gave 
judgement in favour of the plaintiff as prayed for, holding that the 


‘decree in O. S. No. 142 of 1890 operated as res judicata against the 


respondents and that the respondents did not make any attempt to 
sustain their plea of res-judicata as regards item No. 3 by producing 
‘the decree in O. S: No. 17 of 1888. He also recorded a finding on 
the merits that by reason of the various intricate transactions relied 
‘on by the appellant he had become separated in interest both from 
his step=brother (Rajagopalasami), and from his two uterine brothers 


=- tell tr, TI 
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and the exclusive owner of the plaint items. The Subordinate Govindasami 
Judge, on appeal reversed the decree of the Munsif and dismissed Sa 
‘the plaintiff’s suit, on the ground thatthe decree in 0.8. No. 346 of a 
1892 (Exhibit I) operated as rea-judtcata against him. The only thei. 
question which we have now to consider in this second appeal is 
whether the view taken by the Subordinate Judge as to the effect 
of the decree in O. S. No. 346 of 1892 is correct. We are clearly 
of opinion that the view taken by the Subordinate Judge is un- 
sound in law and the appeal should be remanded for disposal on 
the merits. Ibis noteworthy that the respondents did not either in 
their written statement or at the settlement of issues, plead the 
decree in O. 8. No. 346 of 1892 in bar of the suit, though they 
pleaded the decree in O. S. No. 17 of 1888, in bar of the suit, so 
far as it related to item No. 3. Nor has the decreein O. S. No. 346 
of 1892 been produced. 


They raised this plea for the first time in their memorandum 
of appeal to the lower appellate Court and the Subordinate Judge 
relying only upon the judgment which was filed as Exhibit I 
sustained the plea. It appears from Exhibit I that the 1st respon- 
dent purchased the items of property which were the subject matter 
of that suit, in execution of his deeree in O. 8. No. 287 of 1886 
against Rajagopalasami and on the ground that he was obstructed 
when'he proceeded to cultivate those lands, sought to establish his 
title to the same. The defendants Nos. 2 to 5 in that suit (No. 846 
of 1892) were respectively the present appellant, his uterine brothers 
and the widow of their step-brother Rajagopalasami. The 2nd 
defendant (the present appellant) did not however appear and 
defend the suit, though he appears to have been examined asa 
witness in the case, apparently on behalf of his uterine brothers 
defendants 3 and 4 therein and his evidence then given was sub- 
~ stantially the same as the averments made by him in the plaint in 

‘the present suit which relates to items of property not comprised mn 
that suit. The title of the Ist respondent as alleged in the plaint 
in that suit was that Rajagopalasami, the judgment-debtor in O, 8. 
No. 237 of 1886, was the managing member of the undivided family 
consisting of himself and his three step-brothers, that the decree- 
debt was one that was binding upon the whole family and that he 
had therefore acquired the interest of the whole family in the items 
of property sold'in execution of the decree. The 8rd and 4th defend- 
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ea ants therein claimed most.of the items as their separate property 
v. _ by reason of their having become separated both from Rajagopala- 
sive eae sami and from their elder (uterine) brother (the 2nd defendant) in 
thei. virtue of the various transactions set up by the plaintiff in this suit. 
The 5th defendant claimed the remaining items as her stridhanam 
property. At the commencement of the trial (in O. S. No. 346 of 
1892), the pleader for the plaintiff therein (1st respondent) made 
a statement abandoning the claim which he had made in the plaint 
on the footing that the properties purchased by him were joint 
family properties and based his claim on the footing that the 
properties there in question were the self-acquisition of Rajagopala- 
sami made even during the life-time of his father. The District 
Munsif found that the properties were not the self-acquisition of 
Rajagopalasami but with reference to the defence raised by the 8rd 
and 4th defendants he found in paragraph 1] of his judgment as 
follows :—-“ On the question of division I find against the defendants 

8 and 4,” | 


In dealing with the question of stridhanam raised by the dth 
defendant he found that that question was res-judicata in her 
favour and in paragraph 13 of his judgment he found that the 
plaintiff therein was entitled to a one-fourth share of the properties 
in the possession of defendants 3 and 4. ‘ The properties compris- 
ed in Exhibit VI being the joint properties of all the brothers, it will 
thus be seen that the finding of non-division is expressed to be only 
between the then plaintiff on the one hand and the thon defendants 
3 and 4 on the other hand, and the decretal portion of the jadgment 
(paragraph 16) was for the recovery of one-fourth of the properties 
in the possession of defendants 3 and 4 and the suit was dismissed 
in other respects. No doubt that finding was based upon his 
view that the properties comprised in Exhibit VI which relate both 
to the properties comprised in that suit and to the properties com- 
prised in the present suit wore the joint properties of all the 
brothers. The simple question therefore now is whether notwith- 
standing that the finding is recorded and the decree was only as 
against defendants 3 and 4 (who claimed the properties comprised 
in that suit as their exclusive property) it should be held that the 
reasoning ofthe District Munsif that the properties comprised in 
Exhibit VI are the joint properties of all the brothers is res-judicata 
in the present spit against the respondent who according to the 


4 


| 
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cause of action upon which the present suit is based and the evidence ie rai 
given by him in the former suit had no interest whatever in tho v. 
properties which were the subject-matter of that suit and which he Sivaji Mohi 
therefore did not take the trouble of defending. His caseisthatin tei. 
respect: of a portion of the proporties comprised in Exhibit VI he 
became separate from his uterine brothers by virtue of a subsequent 
transaction and that the plaint items are included in such portion. 
The'decree in the former case was not against him and it is clear 

that he could not have appealed against it. Rajah Row Bahadoor 

Singh v. Massumat Lachoo Koert, Further within the meaning of 
Explanation 2 to 8. 18, Civil Procedure Code, he could not have 
raised wae matter on which the present plaint is founded as a ground 

of defence in the former suit for the simple reason that it would 

have been no defence at all to that suit so far as his interests were 
concerned (which were nil) in the properties for the recovery of 

which that suit was brought. It is, therefore, clear under explana- 

tion 2 that the “ matter ” of the present suit could not be deemed 

to have been a “ matter directly and substantially in issue in such 

suit” between the parties to this suit. It is therefore unnecessary 

to refer to the various cases cited in argument on both sides. 


We must therefore reverse the decree of the Subordinate 
Judge ‘and remand the appeal for disposal according to law. The 
costs of this second appeal will be costs in the cause. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr.Justice Boddam and Mr.Justice Bhashyam Aiyangar. 





Pundi Doraisami Tever ... ... Appellant* (Plasntif.) 
8 

Lakshmanan Chetty and another .., Respondents (lst and 
! 8rd Defendants). 


Promissory note, how for a payment—Covenant to pay by Vendes to Vendor's credttor— — hornicatnt 
Delay tn payment—~Haccution of Pronote by Vendor to creme eda by Vendor Tover 
jor breach of covenant. ee 
Where a vendee fails to pay the purchase money to tho creditor of the vendor in Chetty, 

pursuance of a covenant in the deed of sale, but paid the same a year after the salo, 

a suit by the vendor against the vendec for breach of covenant is not sustainable 

without proof of damage. - 

Tho! mere execution by tho vendor of a pro-noto for intercet duo to the creditor 
subsequent to the sale without actual paymont is not proof of such damage. 


48, A. No, 972 of 1901, 6th March 1908, 
K i. L. R, 12 L A at 34 





Doraisami 
Tever 


v. 
Lakshmanan 
Chetty. 
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. Second appeal from the decree of the District Court of 
Madura in A. 8. No. 328 of 1900, presented against the Decree of 
the Court of the District Munsif of Paramakudi in O. S. No. 447 of 
1899. 

A vendee of property stipulated with the vendor that he 
would pay the purchase money to a creditor of the vendor. The 
sale deed contained a recital of an absolute’ discharge, ù. e., 
that the purchase money had been received by the vendor. The 
vendee failed to pay the money to the creditor at once, but 
paid it a year after the date of sale. The creditor demanded 
interest for the intervening period from the vendor and obtained 
a pro-note from him for the interest due to him. The vendor 
before paying the amount of the pro-note brought a suit against the 
vendee for damages, basing his canse of action on his execution 
of the pro-note. 

T. Rangaramanujacharvar for appellant. 

M. R. Ramakrishna Aiyar for respondents. 


The Court delivered the following 


JUDGMENT :—Assuming without deciding that the defend- 
ant was bound to pay to the mortgagor, on the date of sale the 
amount of mortgage money subject to which the sale was made 
and that notwithstanding the absolute release given by the mort- 
gagor to the defendant on the 4th July-the date of payment of the 
mortgage amount—the plaintif was bound to pay the mortgagor 
the interest between the date of sale and the 4th July following— 
not paid by the defendant—this suit for damages for breach of 
defendants covenant to pay the mortgage amonnt to the mortgagor 
on the date of sale cannot be sustained. The plaintiff does not aver 
in the plaint that he paid such interest but only that he gave 
promissory notes for the interest to the mortgagor which as his 
first witness says were ‘purposely got executed and taken with 
a view that they may be required if litigation arises ” and he has 
therefore suffered no damage at the date of the spit by reason of 
the alleged breach of covenant by the lst defendant which would 
enable him to succeed in this action (see Judgment in B. A. No. 
1253 of 19001). We, therefore, dismiss the appeal with costs and 
affirm the decision appealed from on the ground that the plaint does 
not disclose a cause of action for the recovery of damages. 


1. Since reported as Putti Narayanamurthi Aiyar Y. Marimuthu Pillai, I. L, Bu 
20 M, Baas 
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IN THE HIGH COURT OF AUDIRE URE AT MADRAS. 


Present ——Mr. Justice Benson and Mr. me Bhashyam Aiyangar. 


Vinkatasubbi ah and anothor | Appellants* 
k v. l ( Plaintiffs). 
Pie hamma and others me . Respondents 
| (Defendants). 
Limtiation Act, S, 14 —Properiies beyond pesume y jurisdiction of firat Court-—Person 
not entitled added as co-plarntri} on first aat—-Same canseof achon-—Same parties, 


Where two plaintrifs ag next hoiis of the last male-owner bronght a suit in tho 
District Mansif’s Court for the recovery of corthin propertioa aud a third person who, 
howevor, wne subsequently tound to havo no real cinin was added on that third 
person's application psa co-plaintiff and on its being found that the valve of tho 
properties waa beyond the peonmary jurisdiction of the Distriot Munsif tho plaintiffr 
withdrew a portion of the claim, but the final order was that ihe plaint shonld he 
rovurned to the proper conit 


Held, (1) that a subsoquont suis by the bwo plaintiffs for recovery of tho pro- 
porties inelnding the proporties withdrawn m the course of the 
! first suit was fonnded npon the same canso of action; 


(2) that such subsequent suié was between the same parties notwith- 
standing the faor thata third person who, however, was found 
to have no real claim war added as a co-pininriff in the firat suit on 

| his application ; and 


. | (8): that the plaintiffs were entitled under 5. 14 Of the Limitation Act to 
a deduction of the timo ocenpied in prosecuting the iirst suit. 
` a Appeal from the decree of the District Conrt of Nellore 
in A. 8. No. 494 of 1898 presented against the decree of the 
Sabordinni Judge’s Court of Nellore in O. 5. No. 99 of 1897. 


* 


ti 1889, two persons brought a suit in the District Munsif’s 
Court\to recover certain properties as reversioners to a widow 
who died in 1879. A third person claimed as being jointly 
entitled “with them and was added as plaintiff. Tho defendants 
objected to tho valuation of the suit. The Commissioner who 
was appointed to ascertain the valuation reported that the proper- 
ties were undervalued and the proper valuation took the case 
ont of the jurisdiction of the court. The District Munsif directed 
the return of the plaint for presentation to the proper court, 
This was in March 1890. In April the two plaintiffs who originally 
instituted the suit gave mp some items | in order to, bring it 


m 4 x - 





eee. t y 8S., A. No. oe of 1900- 25th Marchi 903. 
F 
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within the jurisdiction of the court and asked the Munsif to 
retain the plaint on his file and proceed to hear the case in respect 
of the other items. The District Munsif gave a decree in favour 
of the origina] plaintiffs, holding that the additional plaintiff 
wus not entitled to a decree. ‘I'he dofendants appealed, one of their 
contentions being that tho plaintiffs ought not to have been allowed 
to relinquish items after the institution of the suitin order to give 
jurisdiction to the court. The District Judge allowed this conten- 
tion and directed the plaint to be returned for presentation to the 
proper court, his was in August 1894, and this suit was filod 
soon after inthe Subordinate Court of Nellore including in the 
claim the items given up subsequently before the District Munsif in 
the first suit. 

The defendant’s contention was that the plaintiffs were not 
ontitled to any deduction of time spont in prosecuting the previous 
suit and that the present suit was, therefore, barred, 

T. V. Seshagiri Atyar for appellants. 

P. R. Sundara Aiyar and P. Nagabhushanam for respond onts. 


The Court delivered the following 

JUDGMENT :—We are clearly of opinion that the decision of 
the lower appellate Court is erroncous as regards limitation, and 
that the suit is saved from tho bar of limitation by S. 14 of tho 
Limitation Act. The former suit in the Ongole District Munsif’s 
Court comprised all the items of property involved in the pre- 
sent suit, The two plaintiffs who prosecute the present suit are 
the only plaintiffs who instituted the former suit, though on appli- 
cation made by the son of a deceased reversionary heir of parallel 
grade with the plaintiffs, he was joined as a co-plaintiff. The 
defendants having objected to the jurisdiction of the Ongole 
District Munsif, a Commissioner was appointed to value the lands, 
and in the result it was held that the value of the suit exceeded 
the jurisdiction of the District Munsif, and the District Munsif, 
therofore, ordered the plaint to be returned. Within a few days of 
this order the present plaintiff presented n petition to the District 
Muusil offering to withdraw their claim to items Nos. 6 and 7 and 
half of No. 8, so as to bring the suit within the jurisdiction of the 
District Munsif and thus save them the expense of going to another 
court. The District Munsif allowed this to be done, and trying 


tho suit on the merits gave a decree in favour of the present 


1%, 
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plaintiffs holding that the additional plaintiff’s father predeceased 
tho widow. 


Au the defendants who were Joined in the suit were interest- 
ed in the remaining items of the property. The principal defend- 
ants (1 and 2) appealed against the District Munsif’s decree. 
contending that it was vot competent to the District Munsif to 
allow the plaintiffs to prosecute the suis only in respect of so 
much,of the plaint property as would be in value within the 
jurisdiction of the District Munsif and that in law the suit should 


Yenkatasul- 
bish 
v. 
Pichamma. 


be regarded as one comprising the whole of the property originally | 


claimed and this contention prevailed and the District Judge 
returned the plaint which was then presented to the Subordinate 
J udge including also the items 6, 7, and half of 8, omitted in order 
to bring the cage within the jurisdiction of the District Mansit. 


We may here add that the additional plaintiff, whoso claim 
was disallowed by the District Munsif, did not prefer an appeal 
against the dismissal of the snit so faras he was concerned and 
though the defendants jn the present suit seb up this claim by 
pleading that tho preseut plaintiffs alone could not prosecute the 
claim; it was found in this suit also that ho had no claim. Tho 
present suit therefore is founded ou the same cause of action 
aiid’is ‘between tho same parties within the meaning of S. 14, and 
the fact that a person who, it is found now also, has no real claim, 
was joined as a co plaintiff in a former suit on his own application 
does not make tho present suit one between parties different trom 
those in tho former suit. According to the decision of the 
Appellate Court in the former suit, obtained on the contention of 
the present respondents, it must bo takou that tho items cow- 
prised in the prosent snit were all compriscd in the former suit, as 
otherwise the former suit could not Lave been dismissed on the 
ground that it was beyond the javisdiction of the District Munsif. 
The suit therotore is uot barred in respect of all or any of the 
items. Both tho courts found for tho plaintiffs on the merits. 
We musi therefore set aside the decrec of the lower appollate 
Court and restore that of the Subordinate Judge with the modi- 
fication that items Nos. 6, 7 and the portion of No. 8, that were 
disallowed will also be decreed to the plaintiffs with mesne profits 
in respect of those items also from dato of decres, and with costs 
throughout. 





i 
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cs - IN THE HIGH COURT OF JUDICATURE A'L MADRAS. ' 
= Present :—Sir Charles Arnold White, Chief Justice, 


Mr. Justice Bhashyain Aiyangar and Mr. Justice Moore. 


Vengan Poosan and another . Appellants* 

m v. (Placnteffs). 

Chinnu altas Patchamuthu .. Respondent 
(Defendant). 


seri 
ve 


Patcha- . f 
eee Where a person hus only n right of accesa to a cettnin honse and the use of 


Vengan Poo- Specific relief det, S 42—Maratasnadility af euct-—Right of pagert lo nge articles Jor 
wareh p and to access —fnjunction — Furlure lo ash joi possersion mà : 


certain articles kept thorein for tho purpose of performing worship m a cortain 
tomple he need not suo for possession. A suit by him for a penuauent myunclian 
undor the vircumstances is maintainable and will not be barred by his failure to claim 
possession, 


Appoal under 3. 15 of the Jictters Patent ugaiust the judg- 
ment of Mr. Justico Subrahmanya Aliyar in 5. A. Nu. 999 
of 1901, dated 26th November 1902, prelerred vy aust the decrec 
in A, S. No. 157 of 1900 on the file of the District Cour of Cotmba- 
tore. 


~ 


Tho plaintifs alleging that they wore entitled as pujaris 
to do puja for Semmuaniswaimi in Pujariyoor in Pattulvor village 
in Havani Taluq, brought tls suit ugainst the defendant for an 
injunction restraining him from causing obstruction to the per-  s\ 
formance of the pujah by tho plaintiffs in the temple of tho 
said Semmuniswami and to passu decroe directing the defendant 
to open the doors of the temple house locked by tho defendant 
in which the temple properties and images were placed. The caso 
was that tho plaintiffs were performing puja, that they locked the 
door of the temple house aforossid but the dofendant put another 
lock upon il and finally broke open the padlocks placed by” both 
parties when he found that the Magistrate reterred tho plaintitfs 
to a civil snit. The defendant contended inier alia that the 
suit was not sastainable by failure on tho part of the plaintiffs 
to asx for possession. The District Munsif gave tho plaintiffs a 
decree, but in appeal the District Judgo reversed it on the ground 
that the suit was opposed to Ð. 4% Spocitic Relief Act. On socond 
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-appeal to the High Court their Lordships (Subramania, Aiyar and V nea Pov- 


Davies, JJ.) diftered in opinion and delivered the following 
P l sha- 
JUDGMENTS :—SuBRAHMANIA AIYAR, J.:-—This is not a suit Patel 


for the establishment of the first plamtift’s right to the office of ho ease 
Poojari. The claim herein is distinctly limited to a building clled “ya's. 
Semmuniswamy temple situated within the boundaries set forth in 
the plaint, and certain articles contained therein. The defendant 
inter: alia contended that the property was not in the plaintiffs 
possussion but in that of the defendant, and it was with reference 
to this contention that the 4th issue was framed, viz., “ Whether 
plaintiffs are in possession of the plaivt temple andthe room and 
articles montioned im plaint item No.2? Camthey suc for mere 
injunction,’ f 

While findivg upon the evidence that the plaintiffs had been 
prevented from having access to the place from 1895, and that the 
placé was locked up by the defendant and continued so ever since, 
tho District Munsif was of opinion that as prior thereto pooja had 
been, performed by the 2nd plaintiff, possession should be presumed 
to be still with the plaintiffs, But the District Judge took 4a 
different view and | take the effect of his finding to be that the 
“plaintiffs are oub of possession, and that the defendant is in posses- 
sion.’ Indeed it boing admitted that from a time at least 4 years 
‘beforo the plaint the plaintiffs had been prevented from having 
access to the temple and that the defendant has had it under bis 
lock! and key ever since, it is not easy to seo how any other 
conclusion can be arrived at. It would follow from some of the 
allegations in the plaint, that the case of tho 1st plaintiff is that he 
is exclusively entitled to the buildings, etc. Assuming that his 
right is not larger than that of Mallakkal, his alleged adoptive 
mother, it is clear from para, 6 of Exhibit E, the judgment of the 
District Court in tho litigation of 1881—1982, that he and the 
defendant aro entitled to joint possession of the temple ete. 

it 

:Tho question therefore is whether a party in the position of 
tho plaintiff can sue for a perpetnal injunction, 


‘The observations advisedly made by Handley and Feir, Jd., 
in Kanakasabas v. Muttu! cited for tho respondent, aro clearly 





— 


1. TL, R,13 M. 445, 
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i Tor Poo- against such a suit. (See also Abdulkadar v. Mahomed’). Many 


y. of the English authorities which would throw light on questions 
ening like the present were reviewed and fully examined by Kindersley, 
ERATA V. C. in Lowndes v. Bettle?. The result of the authorities as briefly 
. Aiyar, J. expressed in Kerr on Injunctions (8rd Edition, page 111) is that 
“Where a plaintiff is out of possession, the court will refuse to 
interfero by granting an injunction unless there be fraud or 
collusion or unless the acts perpetrated or threatened to be per- 
petrated are so injurious as to tend to the destruction of the 
estate.” Itis scarcely necessary to say that the refusal on the 

part of courts of Equity to interfere by way of injunction in such 

cases is on theground that tho plaintiff, having an adequate remedy 

at law must pursue it. lt must bo added that, cven in the oxcep- 

tional cases mentioned in the passago just quoted, the plaintiff 

must satisfy the court that there is an action pending at law 
bétween him and the defendunt which will try the right as between 

them. (Kerr ou [njuuctions, p. LIL.) Further even whero there is 

no question of ouster, a mandatory injunction will not issue against 

a trespasscr whose actis complete. Thus in Deere v. Guest’, where 

‘the defendants had completed the construction of a ra ilway on the 
plaintifs land before suit and claimed only a right of way, 

Lord Cottenham dismissed the bill for an injunction observ- 

ing, “The thing complained of has been done; the tram road 

has, with the leave of the tenant in possession, been completed 

and the courtis asked by the bill to restrain the defendants, who, 
having finished the uudertaking, are now in the daily use and 
occupation of 11, from continuing so to use it and from interrupting 

the servants and workmen of the plaintiffs in their attempt to des- 

troy it; in other words, the courtis virtually asked to eject the 
defendants and authorize the plaintiffs themselves to take possos- 

sion of the tramroad. The case originally may have been a caso 

of waste occasioned by the cutting of the tramroad and the laying 

of the iron ruls over the plaintiff’s land; but what is now claimed 

by the defendants is simply a night of way and if they are not 
entitled to that right they are mere trospassers and the plaintiffs 

have their proper legal remedy against them as such-”! In Moreland 

v. Richardson? Sir John Romilly, M. R., expressed his concurrence 





——— a 


J. D. R., 15 M. 15. 3. 1 Myl, & Cy. p. 516. 
2 331. J. (Ch.) 451. 4. Ibid 622. 
5 22 Beay 596 at p. G04- 5. 0. 26 L, J. Ch. 883. 
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with the view laid down in Deere v. Guest! and observed that no eee Poo- 
injunction would be granted if the trespass were complete and per- v. 
fect, however clear the original right might be. No doubt in 7™}™ 
Goodson v. Richardson? Lord Selbourne and Lord Justice James. is 
apparently attach to the facts in Deere v.Guest® an effect somewhat —Aiyar. J. 
different from that attributed to them by Lord Cottenham, as they 
both thought that the possession was with the defendant Guest, 
hut the reasons assigned by them for considering that the injunc- 
tion was rightly refused by Lord Cottenham go only to support the 
view of the law as stated in the passage quoted from there; for, 
according to the judgments of those learned Judges no bill for an 
injunction would lie against a defendant in possession in the 
absence of any impediment to the institution of an action of eject- 
ment or any equitable circumstances which would induce Chancery 
to assnme jurisdiction. J have only to add that to allow a plaintiff 
in this country who is entitled to ask for possession to ask for an 
injunction only instead, would be to enable him to evade the pro. 
visions of the law as to the proper tribunul to try the right, and, as 
to the court fees payable in suits for possession. The opinion 
oxpressed in Kanakasabat v. Muttu? seems, therefore, to be correct 
as a genoral rulo, and as there is no qnestion in the present instance 
of frand, irreparable damage, continuing trespass or other equitable 
grounds warranting the issue of an injunction and as the case is 
clearly one where tne plaintiffs ought to sue for such possession as 
they are entitled to, itis not & proper case for the grant of the 
injunction sought. On these grounds, I come to the conclusion that 
the eppellate decree of the lower appellate Court dismissing the 
plaintiff’s suit should be sustained and I would dismiss this rppeal 
with costs 

Daviss, J.:—The Ist plaintif claiming as the adopted son 
of one Vengan Pujari sues the defondant, a dayadi of his adoptive 
father, for a permanent injunction restraining the defendant froin 
obstructing him in the performance of poojah in a certain temple 
and from preventing him having free access to the room where 
the temple property is kept. The Ist plaintiff’s adoptive father’s 
widow, Mallakkal obtained a decluration of her right to perform * 
the poojah and restraining the defendant from preventing her 
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access to the room where the temple property was kept in A. S. 
No. 5l'of 1882 on the file of the’ District Court of Coimbatore, 
and the Munsiff finding the Ist plaintiff to be Mallakkal’s adopt- 
ed son has, in pursuance of that decree, decreed the present 
suit as prayed. The Judge has however dismissed the suit on tho 
ground that the Ist plaintiff should also have sued for the posses- . 
sion of the templo properties as well ns for the possession of the office 
of Pujari, but in my opmion ib was nonecossary for the plaintiff to 
sue for such‘ possession, especially as in the previous suit a similar 
objection was not allowel although it appears to have been raised. 
The 1st plaintitf’s right to the possession of the office of Puy. rt wes 
declared in the previous suit and he is therefore ontitled to-an in-. 
junction restraining the defendant from interfering with that right. 
The District Judge considers that the order of tho joint Magistrate 
purporting to be passed under ¥. 145 of the Criminal Proceduro 
Code declaring the defendant to be in actual possession of the right 
of performing poojah necessitates the Ist plaintiff’s suing tor that 
possession, but the order of tho joint Magistrate is void and of no 
effect for it is cleatly ultra vires, the Magistracy having no jnris- 
diction in dispntes relating to the possession of an office. 
Their jurisdiction is limited to disputes concerning “ land or water 
or the boundaries thereof” ; so that the lst plaintiff not being’ bound 
by this order is not bound to sue for possession of the office to 
which his right has already been declared. As to the possession of 
the properties nécessary to the performance of poojah it seems: to- 
me that the first plaintiff’s right to perform the poojah carries with it 
the right to have the use of all the accessories necessary for such 
performance such as tho right of entry into the temple and the 
possession forthe time being of the vessels and paraphernalia 
appurtenant to the worship. So that if the Ist plaintiff is the heir 
of Mallikkal or her hasband, I think he is entitled to the decree 
which the Muusif gave him, and that tho case should be remanded 
to the District Judge for decision on this point. 


This second appeal ‘s dismissed with costs under S. 575 of the 
Civil Procedure Code. 


$ i : 
Thereupon an appeal was preferred.under the Letters Patent. 


C. R. Tiruvenkatachari for appellants. ae r 
T. Pattabhirama Aiyar for respondent. 


oe 
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The Court delivered the following KRN ri 
JUDGMENT :—In this case we are of opinion that, on the v. 
allegations in the plaint, a suit for permanent injunction is main- ~Pete}® 
tainable- The plaintiff does not claim a right of possession in the 
legal sense of the term, either exclusive or joint, in the temple 
No. 1 or in the house No. 2, nor do the allegations in the plaint 
show that he is entitled to such possession. His case, as disclosed 
in the plait, is that he has a right of access to house No. 2, and 
the use of certain articles kept therein for the purpose of perform- 
ing worship in temple No.1 and house No. 2. — 
The finding of the Lower Appellate Court that the suit is not 
mainteiiable is based on a misconception of the legal effect of 
the order of the Joint Magistrate which purports ‘to have been 
made under S. 145 of the Code of Criminal Procedure. For the 
reasons ‘pointed out by Davies, J. the order in question appears 
upon the face of it to have been made without jurisdiction, and it 
ioes not declare the detendant’s possession of the building. Seeing 
that the plaintiff lays no claim to possession and neither his own 
allegations in the plaint in the snit, nor the decree in the former 
suit on which he relies disclose any title to possession, if is 
immaterial whether the defendant was or was not in possession at 
_ the date of the institution of the present suit. Itis unnecessary 
for us im second appeal to decide, whether, if the plaintiff’s title by 
= adoption be established, he is entitled to the decree which the 
Munsif gave him. This question and the other questions arising 
in the appeal must be decided by the Lower: Appellate Court. 
We accordingly reverse the decision of the Lower Appellate 
Court und remand the case to that Court for disposal according to 
law. Costs of the second appeal and of this Letters Patent Appeal 
will abide the event. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice Boddam. 
as Aiyar .. Appellant® (Judgt.-debtor). 





N Aa N Aiyar . Respondent (Decree-holder), 
S. 244, Crvil Procedure Code—Order in Pee eee acts done in emecuting order krishnn- 


—Question in cwecution—Breahing open alinyrah—Jewels taken but not mentioned dle Aiyar 
bib ATENIENE: gat, 


vaca yaaa: 

A claim by a judgment-debtor that the deeres-holder in executing his deoree by sawiny Aiyar. 
uttachinent of the former's moveable property caused certain almirahs to be broken 

«0, M. A. No, 80 of 1908. 
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und took away jewels without mentioning the same in the attadiment-list and 
without orediting the same for the decretal amount is one falling under 8. 244, Civil 
Procedure Code, and must be determined only by the court executing the decree 


ae ' 7 
Appeal from the order of the Subordinate. Judge’s Court of 
Negapatam, dated 24th November 1902, in M. P. No. 701 of 1902 
(O. 8. No. 42 of 1899). 


One Nerayanasamy Aiyar obtained a decree against the ~~. 
appellant and obtained an order in execution that the latter’s house 
should be broken open and thatmoveable propertiesof the judgment- 
debtor in such house be attached in execution of the decree. The 
appellant alleged that under color of this order things attached to 
the earth (or house) were removed and attached, and that jewgls 
in his house were taken away by the decree-holder without being 
credited to the decree, and he filed a petition asking that the value 
of the said jewels might be credited in paymentof the decree. The 
Sub-Judge held that no petition lay under S. 244, Civil Procedare.. $ 
Code, and that the appellant’s remedy was only by suit. Hencé* > 
this appeal. i 


T. V. Seshagers Avyar for appellant. i eN 

T. B. Venkatarama Sastrier for P. 8. Sivaswamt Atyar for 
respondent, f 
The Court delivered the following i $ T E 


JUDGMENT :-—It is obvious that the petitioner alleges that 
the acts complained of were improperly done by the counter- 
petitioner and the claim in execution of the decree by attachment 
of moveable properties in supposed pursuance of an order of 
the court. 


ae 


We are clear that these allegations raise questions relating to 
the execution of the decree and are to be enquired into under S. 244 
of the Civil Procedure Code and not by separate suit. 


We therefore allow the appeal, set aside the order of the 
Subordinate Judge, and direct that he do take the petition on his 
file and dispose of it according to law. 


The costs will abide the event. 


+ 





— 
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IN; THE HIGH COURT OF JUDICATURE AT MADRAS. 


PART 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice Boddam. 


Vedanayaga Mudaliar... ia Appellant* (Plaintif). 
_ 
Vedammal .. er ... Respondent (Defendant). 


Hindu Law—Successron— Right of murderer io succeed as heir of the person murdered— 
Reclusion—Justice, equity and good conscience—* Nemo ew suo delicto meliorem 
suam conditionem facere potest”—Spectfic Relief Act, S. 42—Sust for declaration— 
Oontempt of Court. 


‘The sin attaching to the commission of sorions crimes such as robbery, murder 
‘&c., does not entail of itself forfeiture of civil rights, under the Hindu Law. 


: The text of Yajnawalkya providing for inheritance to the separate property of a 


person (vs. 185, 186) is subject to the rules as to disqualfloation contained in later 
texts. | l 

Tho text purporting to exclude from the succession a son “ hostile to tho father” 
must be regardod as obsolete. 


Although thore is nothing in any express text of Hindu Law disqualifying a 
murderer or other person privy to the murder from succeeding to the person who 
was the victim of murder, the maxim “Nemo ew suo delicto meliorem suam condi- 
tionem facers potest” according to which the wrongful act (murder) committed by o 


person’ standing in the position of heir disentitles him to any beneficial interest in 


the inheritance is ono of univorsal application and ought to be followed in British 
India as a rulo of justice, equity and good conscience. 


A ‘mother murdering her son is not beneficially entitled to take his estate by 
inheritance, 
The fact of her having been acquitted or convicted ig not relevant in a civil court 


upon the question whethor she has committed the wrongful act imputed to her and if 
so, whether by such act sho has forfeited her rights of inheritance. 


Where a plaintif who was the next person entitled to succeed after the mother 
had been appointed in & prior suit as a receiver and an order was passed in such 
suit directing the plaintiff to hand over the properties to the mother, & suit by the 
plaintiff for setting azide the order and for declaring that on account of the mother’s 


wrongful act he was entitled to the inheritance of her son was maintainable and 
was nob barred by 8. 42 of the Specific Rehef Act. 


Where the plaintiff who was directed as receiver to hand over possession to the 
mother subsequently brought a suit and obtained a temporary injunction restraining 
her (the defendant) from taking possession of her son’s properties, he was not guilty 
of any contempt sgo as to disentitle him to get a declaration in his favor in such puit. 


+ A. No. 88 of 1902, 18th April 1904, 
wane a ee A 


t 
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Appeal from the decree of the Additional Subordinate Judge's 
Court, Tinnevelly, in O. 5. No. 10 of 1901. 


Sir V. Bhashyam Aiyangar, M. RB. Ramakrishna <Atyar, 
P. R. Sundara Aiyar and T. Narasimha Aiyangar for appellant. 


V. Krishnaswamt Atyar and T. V. Vaidyanatha Atyar for 
respondent. 
The Court delivered the following 


JUDGMENT :—The plaintiff, as the paternal aunt’s son or 
bandhu of the deceased Sankaramoorti Mudaliyar, sues for a 
declaration of his right to the property left by the deceased, on 


the ground that the defendant, the deceased’s mother, is not entitled 


to the property, she having been a party to his murder, but that 


' the plaintiff, as the next in succession, is the person that has the 
“right thereto. The defendant and a Muhammadan by name Shaik 


Abdul Kadir Ravuthan, with whom she is alleged to have been 
criminally intimate prior to the death of her son, were tried for 
the murder in the Sessions Court of Tinnevelly. She was, how- 
ever, acquitted while her alleged paramour was convicted of the 
offence. 


The Subordinate Judge, without trying the question whether 
the defendant was concerned in the murder, dismissed the suit. 


The first question for consideration is whether the plaintiff can 


‘ask for: mere declaration ; and if so, whether, as urged for the 


defendant, the Court should, in the circumstances to be referred 
to, refuse’ the relief prayed for. Now as to the first point. “Prior 
to the death of Sankaramoorti, he having been a minor, proceed- 
ings regarding the appointment of a guardian for him had been 
taken under the Guardian and Wards Act. Pending those pro- 
ceedings, the District Court of Tinnevelly appointed the plaintiff 
as Receiver and: put him in actual possession of the properties 
of the minor, removing the defendant from the charge thereof. 
This Court held that the District Court had no power to appoint a 
Receiver in the course of the guardianship: proceédings, and 


' dirécted that possession of the property should be handed back 


‘to the defendant. This order for re-delivery to the defendant 


was no- doubt passed subsequent to the death of her son, but it 
had not been carried ont to any extent at the date of the suit. 
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Consequently. the possession of the property was, at the time, 
neither, with the defendant, nor ‘with the plaintiff, the property 
having: been in custodia legis and in tho hands of an officer of 
Court, it being of course a mere accident, that that oficer was the 
plaintiff himself. The defendant not having been in possession, 
the plaintiff could not as against her, have claimed as consequential 
relief an order for delivery, and if, as alleged, he is the person 
entitled, nothing more was required to be done to secure to the 
plaintiff all his rights, than the revocation of the order of this 
Court referred to above directing delivery of the property to the 
defendant ; and that would have enabled the plaintiff to retain 
possession in his own nent In these circumstances, it must be 
held that the proviso to N. 42 of the Specific Relief Act is not 
applicable to the case, and that the suit is not open to objection 
on the ground that nothing more than a mere declaration of the 


plaintiff’s right is sought for. 


As to the next point it was contended for the defendant that 
the plaintiff had been guilty of contempt in not obeying the order 
of this Court directing delivery of}the property to the defendant, 
that such cortempt remained unpurged at the date of the suit and 
consequently that the relief sought for should, in the proper 
exercise of the discretion vested in the Court, in cases like the 
present, be refused to him. ‘The facts bearing upon this contention 
are briefly these. In an appeal preferred in connection with the 
guardianship proceedings the plaintiff, in his capacity of Receiver, 
had been made a party respondent. In that appeal, while the 
defendant’s son was still alive the plaintiff’s appointment as 
Receiver was set aside, but no order about the possession of the 
property in his charge was then made. That question came up 
for consideration in October 1900 and the fact of the son’s death 
having been brought to the notice of the Court, it was ordered that 
possession be given to the defendant, the préma facte heir, Even 
prior to such order the defendant had moved the District Court 
to call upon the plaintiff to surrender possession of what was held 
by him as Receiver and upon notice issued in consequence of such 
application the plaintiff, in September 1900, delivered up to the 
Court all the documents and papers connected with the estate and 
which were in his custody, intimated to the Court that the moneys 
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Vedansyage realized by him had been duly lodged in the public treasury to 


Mudaliar 
v. 


the credit of the gnardianship cause, and ‘prayed that the security 


Vodsmmal taken from him as Receiver be cancelled and discharged. But, 


until the 18th of March next, nothing further appears to have been 
done in the matter. This was doubtless due to the defendant 
having been implicated in the charge of her son’s murder, which 
took place on the 25th August 1900. Having been arrested in 
consequence she remained in custody until the termination of the 
proceedings by her acquittal in the Sessions Court, which was on 
11th March 1901. She thereupon moved the District Court with 
reference to her getting possession of the estate. On the 29th of 
March, however, the present suit was instituted and the plaintiff 
having therein prayed for an injunction restraining her from 
taking possession of the property the same was granted and in 
consequence of such injunction the District Court stayed further 
proceedings. In these circumstances it cannot be held that the 
plaintiff was in contempt. His request to the Court in September 
1900, to be discharged, accompanied with the deposit of the docu- 
ments and money connected with the estate, was, so far as it went, 
a compliance with the direction of the Court. What prevented 
the defendant taking possession was not any disobedience on the 
part of the plaintiff as Receiver, but the prohibition by the 
Subordinate Court issued no doubt at the instance of the plaintiff 
in his suit. But in asking for such a prohibition he only exercised 
the right of every litigant in his position, and it is impossible to 
treat such an application and the order thereon as a refusal by 
him to perform any of his duties as Receiver or to involve any 
contempt requiring to be purged. 


The real point for our decision is, assuming the defendant 
was a party to the murder, whether it in any way affected her 
succeeding to his estate. On behalf of the plaintiff one argument 
was, that the commission of such a sin by a Hindu rendered the 
person committing it a “ patita” or degraded person and that the 
degradation involved among other consequences, a loss of thé right 
of inheritance. Acts or omissions which entailed degradation 
under the Hindu system of law were indeed many. They included 
not only heinous sins and crimes but numerous other things 
which are looked upon as innocent or are tolerated in thèse 


| a 
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times, | It may well admit of: doubt whether the injunctions con- 
nected | with degradation ware ever enforced otherwise than by 
expulsion from caste now relieved against by legislation. However 
this may be it is quite certain that even so far back as the days of 
the Dayabhaga Commentator, Srikrishna Tarkelankara, loss of 
proprietary rights as an incide nt to degradation had begun to dis- 
appear: (See Tagore Law lectures for 1884-85, page 426). 
Since the establishment of British Rule in this country, no one 
seers to have ventured to suggest in judicial proceedings that the 
sin attaching to the commission of even such serious crimes as 
robbery, murder &c.,-entailed by itself forfeiture of civil rights as 
a’ matter of Hindu Law, for thougth innumerable persons have from 
time to' time been convicted by tlhe Courts of such offences, the 
reports contain no case recognizing any such doctrine. Plaintiff’s 
case, therefore, derives no support from the rules dealing with the 
matter of degradation which, even assuming that they were at one 
time more than mere moral injunctions, cannot now be treated as 
Omer IgE than obsolete. 


it will next be convenient to dispose of the American cases 
referred to in the argument with referemce to the effect of murder 
on the'right of the murderer to take as heir or legatee of the 
murdered person. In Riggs v. Palmer? decided by the New York 
Court of appeals in 1889, the facts so far as they .are material for 
the present purpose were these. One Francis B. Palmer possessed 
of persona] and real property had made his will giving certain 
legacies to his two danghters and the reminder of his estate to his 
grandson Elmer H, Palmer with a gift over to the daughters in 
case Elmer should survive him and die wnmarried and without 
issue. | Elmer who knew of the provisions made in his own favour 
in the will, murdered the testator by poisoning him in order to 
prevent the testator from revoking those provisions (which he had 
mani ifested some intention to do) and in order that he might obtain 
the immediate possession and enjoyment of the property, A 
majority of the Court held that the devise and bequest to Elmer 
should be treated as revoked by reason of the crime of the devisee 
(notwithstanding that the statute of wills in force in the state, made 
no express mention of the commission of such a crime as a fact 


l 115 N.Y. 506; 12 Am. St, B. 819. 
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operating to revoke a will), that the daughters were the trae owners, 
of the real and. personal estate left by: the testator and restrained , 
the administrator and Elmer from using any of. the personalty or 
real estate for Elmer’s benefit. The majority in effect held it is 
competent to:.a Court to importinto a statute, on grounds of public 
policy, what the plain and unambiguous words of the enactment 
do not in any way cover. The next case was that of Schellenburger 
v. Ransome'.which came before the Supreme Court of Nebraska first 
in 1891 and then on review three years later, There a female 
child of tender years was entitled to a certain estate in fee simple 
subject to her father’s life interest. The father who, had the child 
died a natural death at the time she was murdered, would have. 
been her heir, killed herin order that the fee simple|might then 
and there vest in him as such heir. The Court in 1891 held on the 
analogy of Biggs v. Palmers! that the transferees from the mur- 
derer acquired no interest in the estate which had been owned by. 
the deceased child, as the transferor himself. had nothing to.convey 
since one could take by inheritance the estate of a person. whom he 
murders for the purpose of removing the life standing between 
him and that estate. Buton the review the Court went to the 
opposite extreme by holding, that the transferees were entitled to 
the estate of the murdered child notwithstanding it was found that 
they had taken with the knowledge that their transferor was the 
murderer. The last case was In re Carpenter's Hetate? that came 
before the Supreme Oourt of Pennsylvania in 1895 and in which 
a majority of the Court held that a son who had murdered his 
father for the purpose of securing the latter’s estute, nevertheless 
took the estate as heir under the statute of descents and distributions- 


None of these rulings has, as might be expected, given entire 
satisfaction in that country. (See Harvard Law Review vol. IV 
p. 894 and vol. VIII p. 170). Notwithstanding that the Judges 
who took part in the second decision in Schellenburger v. Ransome 
as well as those who formed the majority in In re Carpenter's 
Hstate® felt, as they could not but do, that the conclusion reached by 
them was not what (was ?) to be desired, they seem to have considered 
themselves bound to arrive at it lest otherwise they would be im- 





1; 81 Neh, 61, 38 Am, St. 500, 8, 50 Am. St, Rep. 765, 
8, 116 N. Y. 608; 12 Am, Bt. B, 819, 
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porting into the statutes they had to deal with, viz., tha statutes Vedenayars 
relating to descent and distribution of property in force in the 
states respectively, exceptions which it was beyond the legitimate 
bounds of judicial interpretation to'introduce. Whether without 
infringing established canons of construction of statutes, tho 
Nebraska and the Pennsylvania Courts conld not have avoided the 
result admitted by them to be undesirable, and whether evon a 
more satisfactory conclusion than that arrived at by the majority 
of the Court in Riggs v. Palmer? from the point of view of those 
who object to the latitude claimed by that majority in the matter of 
interpreting written laws, by following the course suggested in the 
periodical already cited 4. e., by fastening & trust-upon the guilty 
party 'on whom the statutes cast the legal estate, is well worthy of 
consideration (see 4 Har. L. R., vol. 394 and 8, Har. La R., 170). 


Y. 
Vedammal 


Be this as it may, how does the matter stand with reference to 
the law to be administered by this Court in cases like the present ¢ 
No doubt the personal law of the parties to the dispute is the 
Hindu Law of Succession. If that law lays down any definite rule 
with reference to the question to which the facts of the present case 
give rise, it is of course not open to this Court to decline to enforce 
that rule on the ground that it would be more equitable in its 
opinion so to decline. Jf however in regard to such a question the 
Hindu Law is altogether silent, the rule to be applied would: be that 
of equity, justice and good conscience. Now does the Hindu Law 
lay down any rule in regard to the precise point at issue viz., 
whether a person murdering another for the purpose of accelerating 
the succession to him is or is not entitled to the succession ? If the 
well-known text of Yajnavalkys, “The wife, and the daughters 
also, brothers likewise, and their sons, gentiles, cognates, a pupil, 
and a fellow student; on failure of the first among these the next 
in order is indeed heir to the estate of one, who departed for heaven 
leaving no male issue” (Stokes Hindn Law Books p. 427), which 
is the foundation of the Mitakshara law of inheritance to the pro- 
perty of a male dying separated, is to be read as containing an 
explanatory clause negativing every possible exception, then doubt- 
less the defendant must succeed. That however is indisputably 
not the case. For take the very first instance mentioned in the 

‘text, that of the wife. Supposing she had-beén unchaste during 
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yaga the lifetime of her husband, it cannot of course be argued that by 


virtue of the text she would be his heir in spite of her misconduct. 
Idiocy, luancy, certain incurable diseases, entry into the order of 
yati &c., are like unchastity in the case of the wife, circumstances — 
that would in the case of those with regard to whom they are 
predicabje preclude the operation of the rule embodied in the text. 
No doubt such cases are provided for by rules of Hindu Law to be 
found in other texts. But that does not derogate from the sound- 
ness of the view that the text under which the defendant claims enun- 
ciliates but a general rule whose effect is liable to be nullified more or 
less by fasts other than the two postulated therein, viz., the demise 
of a male owner of property withont co-parceners and the survival 
of the relation specified in the text. Whatsuch facts are have to 
be ascertained either with reference to the rules embodied in other 
Hindu texts or with reference to principles which it is the duty of the 
Court to follow as a tribunal bound to administer the law of justice 
equity and good conscience in cases not provided for specifically. 
Consequently whether the fact that a person who would be heir by 
virtue of that text murders him to whom he would thus be heir 
detracts from his right of succession is a question to be decided in 
the first place with reference to the provisions, if any, of the Hindu 
law to be found elsewhere than in that text, and in the absence of 
such provisions according to recognised general principle which it 
is legitimate for the Court to resort to in such & contingency. 


In the arguement addressed to us our attention was not drawn 
to any Hindu arthority that may be said specifically or directly to 
bear npon the matter. Texts relating to degradation attaching to 
a person by reason of the sin involved in the commission of murder 
which, is a crime of the highest degree according to the classification 
of Hindu Lawyers. cannot, for reasons adverted to in a previous 
part of this judgrnent, avail in the discussion of this quostion. 
The text purporting to exclude from the succession a son ‘ hostile to 
the futher” undoubtedly shows how repugnant to the spirit of the 
Hindn law must be the contention that the estate of a-deceased 
persom passes to the heir who murders him, as if it were a reward 
for his unnatural act. But whether from the extreme generality 
of the expression, which has been interpreted by different commen- 
tatorp to include a variety of things from abuse of to murderous 
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attacks on the father and even what takes place after his death 
such as failure to offer the customary oblations, (see Jolly’s Narada, 
vol, XXXII Sacred books of the Hast, p. 194, Note on verse 21), 
or on some other ground, this text has never been acted upon and 
it also must be considered obsolete. Even were it otherwise, relat- 
ing as’ the text does to the case of father and sox there would be 
no warrant for treating the words importing that relation as merely 
‘illustrative and vir tually comprehending all cases of heritable rela- 
tions, the foundation of the rule being most probably the special 
reverence and regard to the father as head of the family inculcated 
by the Hindu Sastras. 

~ The point under consideration is clearly therefore one un- 
touched by the Hindu Jaw. Turning then to the general law how 
does the matter stand? The auswer is absolutely plain, for the 
principle expressed by among others the maxim “nemo ez suo 
delicto melsorem snam conditionem facere potest” is one almost of 
universal law. Some of the comments of Bronchorst on this maxim 
in his;work on the rules of the Roman law (p. 106) seem to have 
peculiar appositeness here. “ This rule,” he wmtes “ is replete with 
justice and equity, for it is not agreeable to reason that any one 
should derive advantage from that which deserves punishment. 
Thus if a husband shall have agreed in the marriage articles that 
the dowry of the wife shall be restored to him in the event of her 
death and if he shall contrive to bring about that event either by 
destroying her or by not calling in a physician when she is sick or 
by fraudulently employing an uuskilful one in order to hasten her 
death he shall not be entitled to the restitation of the dowry. For 
it is not agreeable to equity that the husband should thus benefit 
by his crime.’ The case dealt with in the above extract is no 
doubt one of contractual relation. That the application of the 
maxim is, however, not confined to such a relation only is manifest 
from the decision of the Queen’s Bench in Cleaver v. Mutual &., 
Life Insurance Co.,+ where the Oourt refused to enforce a trust in 
favour of one who had brought about the conditions essential to its 
fulfilment by killing the person whose death made it operative. 
The principle of this decision has been extended in this country 
with reference to the lagal relation of decedent and heir in the 


CASE of Shah Khanam v. Kalhandharkhan? where the Chief Court 


1, (1902) 1 Q. B. 147. 2. Vol. I. Punjab Rep. p. 455, 
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of Punjab held that a Mahomedan who had murdered his half 
brother could not be allowed to claim the deceased’s property as 
his heir. This decision cannot but commend itself as right con- 
sidering that the legal relation to which the maxim in question was 
thus in effect extended is one pre-eminently calling for such exten- 
sion, implying as it does reciprocal aiféction and kindliness attri- 
butable to the natural tie subsisting between persons so connected, 
and that to hold otherwise would be to outrage every feeling of 


‘humanity. 


This being so, the only question is as to the proper theory of 
giving effect to the maxim in cases like the present, that is to say, 
whether the wrongful act of the person standing in the position of 
heir is to exclude him from the inheritance so as to prevent the 
very vesting in him thereof, or isit to be treated asa fuct that 
should merely disentitle: him to any beneficial interest in the 
inheritance. It is the latter view that would seem to be supported 
not merely by the analogy of the Civil Law but also by a provision 
of our own legislature in a not dissimilar case. It has also a 
practical advantage which the theory of non-vesting of the inheri- 


tance does not possess and which makes it therefore the more 


acceptable from the point of view of a tribunal administering both 
law and equity. 


Now according to the Civil Law the killing of the decedent 
by the heir intentionally or even negligently was among the 
causes which rendered the heir unworthy of the inheritance. This 
doctrine of unworthiness was, however, not given effect to by inter- 
cepting the vesting of the inheritance itself. In Mackeldy’s work 
to which reference was made in the course of the argument the 
law on the point is thus succinctly stated : “There are a number 
of cases in which tho heirs or legatees are deprived for unworthi- 


“ness of the property left to them. In these cases which are termed 


cases of unworthiness (indignity) the law says heres veb leaga- 
tarius Capere non potest (the heir or legatee is incapable of taking) 
or everipstur (wrested from).” (Dropsie’s Translation of Mackeldy’s 
Roman law p. 550). This last phrase of the learned author 
points to the view that in such cases what really happens is ‘not 
that the vesting of the succession is prevented bnt that what was 
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vəsted in accordance with the law is wrested away on ground of 
justice, and equity. And Sohm in his Institutes (p. 472) says 
‘The unworthiness does not prevent either delatioor acqutssitio. 
But the law declares that the property which has vested in an 
indignus shall be divosted again (eripi) either in favour of the 
fiscus or in favour of a third party entitled (bona ereptoria). He 
is considered unworthy to keep the inheritance.” The unmistake- 
able clearness and directness with which the matter is stated in the 
passage just quoted render it superflous to refer to other authorities, 
citing some of which it was pertinently pointed out in regard to 
the references to the civil law made in Riggs v. Palmer’, that ereptio 
propter indignitatum is a case not of revocation but of restitution. 
(8 Harv. L. Rev. 170). 


The provision of the=legislature alluded to above is S. 85 of 
the Indian Trusts Act, para. 2, which says “where property is 
bequeathed and the revocation of the bequest is prevented by 
coercion the legatee must hold the property for the benefit of the 
testator’s legal representative.’ Such being the theory adopted by 
the law in the case of coercion used for the purpose of preventing 
revocation of dispositions under a will, that must necessarily be 
the theory to be followed when the same end is compassed by 
murder as also when the succession secured by the same unlawful 
means is intestate instead of testamentary, 


The practical ad vantage attending the view under consideration 
to which also allusion was made above is this. It is not impossible 
especially in cases where the murder is secret that the gnilty 
prima facie heir may succeed in passing himself off fora time as 
an innocent possessor and make transfers to third parties without 
notice. [n such cases if the doctrine of exclusion were to prevail 
bona fide purchasers from him would be unprotected. The theory 
of trast, however, while saving the law fromthe reproach of per- 
mitting a person to retain the fruits of un act superlatively 
wrongful or of enabling purchasers with notice to take from him 
with impunity, would amply protect bona fide purchasers. 


It only remains to add that the beneficial interest in the 
inheritance vesis in those who would be entitled to it werg the 
guilty heir out of the way, on the manifestly equitable ground 


1, 115 N.Y. §08; 12 Am. 8t, R. 819, 


Vedanavacn 
Mudaliar 


v 
Yedammal 


Vedanayaga 
Mudallar 


Ve 
¥edammal. 


Venkata 
ai 


en aera 


308 THR MADRAS LAW JOURNAL REPORTS. [VOL. XIV. 


stated by Domat that those who would come in by reason of his 
exclusion shoald not be affected by his wrongful act. (Domats 
Civil Law, Part II, Book I, see ITI § 2547). 


The question of conviction or acquittal on which some stress 
was laid on behalf of the defendant would no doubt bə relevant 
were fhe matter one of punishment for a crime, but here the Court 
is concerned only with private rights of parties as affected by a 
wrongful act, though such wrongful act may from the point ot 
view of the Criminal law, be a punishable act. Attainder for 
murder nuder the English Law to which allusion was made in the 
argument, no doubt, prosupposes a conviction, but this Court cannot 
possibly resort to so special and peculiar a doctrine of that law in 
laying down a rule of justice, equity and good conscience, as it is 
here called upon to do. : 


In the view taken by us the lower Court ought to have tried 
the question whether the defendant did commit the wrongful act 
imputed to her. The decree of the lower Court is reversed and the 
suit remanded for disposal according to law. The costs will abide 
the event. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Subramania Aiyar and Mr. Justice Boddam 
Venkata Dikshatulu and others .. Appellants* (Plaintiffs). 


v. 

Gavaramma and others ... Respondents (Defendants 
and 38rd Defendunt’s 
legal representatives). 

Personal tnam—Knfranchisement in favour of widow, effect of. 

The enfranchisement of n personal inam in favor of a widow does not vest in 
such widow an absolute estate. She hax only a qualified estate and any alienation 
by her without necessity will not be binding on the reversioners. 


Cherukuri Venxanna Y. Monthravatht Lakshmi Narayana Sasirulu followed. 
Bubba Naidu v. Nagayya* doubted 


Appeal from the decree of the Subordinate J RS s Conrt at 
Cocanada in O. S. No. 88 of 1900. 


In this case the plaintiffs, as reversionary heirs of one’ Brah- 


manna, claimed to set aside certain alienations made by his widow, 


* A, No. 69 of 1901. . 20th April 1904, 
1, 2M. H,C. R. 327, 2. 12M. L.J. R. 89: 8.0.1 L R., 25 M, 424, 
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the Ist defendant, in favor of the other defendants. The Subordinate 
Judge dismissed the suit holding that the pluintiffs were not the 
reversionary heirs of Brahmanna, the husband of the 1st defendant, 
and that Brahmanna through whom they traced relationship was 
a different person. Upon appeal the High Court, consisting of 
the Offictating Chief Justice and Mr. Justice Bhashyam Atyangar, 
held that the plaintiffs proved their relationship with Brahmanna, 
the husband of the 1st defendant, and called for a finding upon the 
other ‘issues in the case (as to the necessity for the alienation and 
the legal effect of the enfranchisement). The Sub-jndge returned 
a finding against the defendants on both points. 

V. Krishnaswamé Aiyar and V. Ramesam for appellants. 

C. Ramachandra Rao Rahevd, S. Srinivasa Atyangar and 
Iv: 'Ramanuja Row for respondents. 

The Court delivered the following 

JUDGMENT :—As regards the alienations under Exhibit J, 
we agree with the Subordinate Judge that it is not an alienation 
binding upon the reversioner, We cannot accept the suggestion 


that the grant of the Inam title deed to the 1st defendant, the, 


widow, constituted the property her absolute property. The [nam 
was taken by inheritance by the 1st defendant as the widow of the 
previous holder. Though there has been some difference of opinion 
as to the effect of the enfranchisement of service Inams, there never 
has been any doubt that enfranchisement or grant of title deed 
in respect of personal Inams in any way affects the right of parties 
entitled thereto. This was laid down so far back as 1865 in Che- 
rukurt Venkanna v. Manthravathi Lakshmi Narayana Sastrulus 
The law as laid down there was adopted by the legislature itself 
in Madras Act VIII of 1869. The case in Subba Naidu v Nagay- 
ya*, to which our attention has been drawn it inconsistent with our 
view ‘cannot be held to be of any binding authority considering 
that it is opposed to Cherukuri Venkanna v. Manthravaths Lakshmi 
Narayana Sastrulu' which itdoes not notice and to the terms ot 
the enactment referred to above. | 

We must, therefore, accept the findings and reversing the decree 
of the Subordinate Judge pass a decree in terms of the prayer of 


the plaint with costs throughout inclusive of the costs incurred on 
the findings. 





1, 2M. H.O. R, 827, 2. 12 M. L. J, B, 89;8. 0. L L, B., 25 M. 434,—Ha, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENOR). 


Present :—-Mr. Justice Davies, Mr. Justice Benson 
' and Mr. Justice Russell. 


Visalakshiammal ... ... Appellant* (1st Defendant). 
s 
Sivaraman alias Veeraraghaven, 

minor, by next friend Vsidinadha 

Iyer and another .. ie ... Pespondents (Plaintiff 


and 2nd Defendant). 


Visalakshi- Hindu Law of adoption—Agreement between natural father of adopted son and adopied— 


— Test of validity. 


Sivaraman. The natural father of the boy to be given in adoption is not legally incapable of 
acting as guardian for such boy and of making an agreement on the latter’s behalf 
with regard +o the property to be acquired by the adoption. 


The validity of an agreement with regard to snch property entered into by the 
natural father on behalf of the son to be given in adoption will depend upon the 
fact of the nayreement being fair and reasonable and for the minor’s benefit. 


Where a widow,took a boy in adoption on the express stipulation made with the 
natural father at the time of the adoption that in the event of disagreement between 
her and hor adopted son a moiety of her husband’s properties was to remain in her 
possession for her lifofand that the adopted son should only take it after her death, 


Held, that the agreement being fair and reasonable was valid and binding on the 
adopted|son. R 


Appeal from the decree of the Subordinate Judge’s Court of 
Trichinopoly in O.!S. No. 42 of 1901. 


P. R. Sundara Atvyar and T. V Vaidyanatha Asyar for 
appellant. ` 


S. Subrahmania|Aiyar for respondents. 


The Court (Sir 8. Subrahmanta Aiyar, Officiating Chief 
Justice, and Mr. Justice Benson) made the following 


ORDER OF REFERENCE TO A FULL BENCHT :—The 
plaintiff, a minor, through his next friend his natural father, 
brought the present suit for the recovery of certain properties 


rire 





* A. No. 288 of 1901. 29th Maroh 1904, 
t 16th March 1904, 
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stated to have vested in him by-virtue of his having been adopted 
to one Rengaswami Aiyer deceased, by his widow, the ist defend- 
ant. ' he Subordinate Judge gave a decree to the plaintiff practi- 
cally as prayed for. In the present appeal by the Ist defendant 
no question is raised as to the plaintiff’s adoption. The dispute 
here relates only to the properties specified in schedule IL to Hxhi- 
bit I, dated 80th December 1898, executed by the Ist defendant 
on the day of the adoption in proof of it and setting furth the 
terms and arrangements as to the enjoyment of the property, of 
the adoptive father as between the plaintiff and the 1st defendant, 
and. whereby the property described in the said I schedule to the 
instrument was in the event of disagreement between the plaintiff 
and the lst defendant, to be enjoyed by the ist defendant for her 
life and subsequent to her death to be taken by the plaintiff. The 
permission by the lst defendant’s husband im’ pursuance of which 
the adoption of the plaintiff took place was oral, and it appears to 
have merely enabled her to adopt a son, and made no reference as 
to the terms of enjoyment of the estate by either. ‘There is also 
no doubt that the terms embodied in Exhibit I were consented to 
by the plaintiff’s natural futher prior to the adoption, and that it 
was in consequence of such consent that the adoption took place 
and Exhibit I was executed. The effect of the arrangement was to 
vest in the lst defendant on the contingency mentioned, for her 
life almost an exact moiety of the property inherited by her from 
her husband, each moiety being of the value of about Rs. 10,000. 


The question for determination is whether the decree in favour 
of the plaintiff in so far as ib relates to the property mentioned in 
the said IT schedule to Exhibit I is sustainable. 


Now, the effect of an adoption in the Dattaka form is to 
transfer the person adopted from his natural family to that of the 
adoptive father, such transfer necessarily carrying with it on the 
one hand the cessation of whatever right the adopted son pos- 
sessed in the property of the natural family,and, on the other hand, 
under, the Mitekshara law, the acquisition, among other things, by 
him of the right that accrues to an aurasa son on his birth in 
respect of the ancestral property of the father. Though a person 
may at his discretion give away a son of his in adoption, or refuse 
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to do so, and though a sonless man may, according to his choice, 
accept, or refuse to accept, s son in adoption, yet once the giving 
and the accepting have taken place, the change of status, with the 
incidents as to property annexed thereto by the law, follows with- 
out the slightest reference to the volition of the party giving or 
the party taking. No doubt, the adoptive father can simultane- 
ously with the adoption make such arrangement in respect of the 
joint property of himself and the adopted son as under the law a 
man can lawfully make notwithstanding the existence of an aurasa 
son. For example, as a part and parcel of the transaction of 
adoption the adoptive father may, of bis own will, effect a partition 
of the property between himself and adopted son—Cf. Kandasame 
v. Doraizami Atyar!. He may likewise provide for the mamten- ` 
ance of those who under the law would be entitled to be provided 
with maintenance out of the joint property. Such arrengement for 
maintenance may be made independently of any partition and 
would be an act within the scope of the father’s paternal authority 
under the law, and the circumstance that the father refrains from 
exercising his paternal authority to the fuller extent of effecting a 
partition could not, in reason, detract from the validity of the 
arrangement made merely in respect of the maintenance of those 
who have aright thereto. So long as the partition, or the provi- 
sion for maintenance, is fair and just, the adopted son cannot raise 
any question in respect of either; and it may be added that even 
when the provision for maintenance made by an adoptive father to 
a party entitled thereto seems to the Court more liberal than what, 
if the matter were litigated, it would itself award as maintenance, 
the provision will presumably be upheld if it was made bona fide 
and not for the purpose of alienating joint property under the 
guise of a provision for maintenance. 


In cases of adoption after the death of the adoptive father by 
his widow under his authority, every lawful disposition of his 
property made by him even by a@ will would be binding on the 
adopted son for the obvious reason that those dispositions become 
operative from the moment of the death of the testator while the 
adoption must necessarily take place at some time subsequent to 
the death, and the rights accruing by virtue of such adoption are 








1. ILL. R., 2M. 817. 
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only in that part of the estate which remains undisposed of at the Visalakshi- 
moment of the adoption. For like reasons alienations by a widow sa 
of ber life interest made before the adoption will also bind the SR EREIBD: 
adopted son (Sreeramulu v. Krisinamma!). But no transfer 

made or agreement entered into, even though simultaneously 

with ‘the adoption, or as a condition thereto, can bind the 
adopted son if they are inconsistent with his rights under the law 

as they would stand at the time of the adoption apart from any 
agrement between the parties giving and receiving. Take, for 
example, a caso where a natural father, in well-to-do circum- 
stances, gives a son of his in adoption to a divided brother, who is 
comparatively poor, and enters into an agreement thatthe adopted 

son shall, notwithstanding the adoption, continue to be entitled to 

the property belonging to the members of the natural family. 
« Would such an agreement be binding upon the members of that 

fainily ? Would the adopted son in such a case enjoy the benefits 
accruing from survivorship incident to membership in that family ° 

Take, again, the case of an adoptive father subject to the Mitak- 

shara law arranging at the time of adoption that the adopted son 

is to have no interest in the ancestral property during the lifetime 

of the adoptive futher, would that prevent the springing up 

of co-ownership between the adoptive father and the adopted 

son which is the inevitable incident of the relation of father 

and son under that law, while unseparated ? These and similar 
conditions and agreements would not in any way touch the 
validity of the adoption itself as that altogether depends upon 

other considerations (compare Bhatya Rabtdat Singh v. Maharani 

Indar Kunwar3). They must necessarily be looked upon as agree- 

ments or conditions essentially repugnant to the status created by 
adoption, and therefore not binding. 


T'o attempt to support them on the footing of agreements by a 
person representing the adopted eon is hardly possible. For before 
the adoption the natural' father of the person to be adopted could 
represent the Jatter only in regard to the property vested in him at 
the time and no consent of his could operate on property coming to 
the son after the adoption, since the natural father’s power to repre- 
sent his gon ceases with the giving away of him—ef. Bhaiya 


1. ILL. R., 26 AM. 143. , 2, L. B.J68 I. A. 48, 
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Rabidet Stngh v. Maharani Indar Kunwar’. Similarly, the 
adoptive father could not purport to act on behalf of the 
person to be adopted before the adoption. And as soon as the 
adoption takes place the two become joint owners and the adoptive 
father can make transfers and enter into agreements so as to bind 
the adopted son only for purposes which make them binding on 
him under the law. Nor can weight be attached to the argument 
that the test of the validity of agreements entered into between the 
party giving and the party receiving a person in adoption simulta- 
neously with it, is whether such agreements are beneficial to the 
adopted son. For though where some one duly empowered to 
represent a minor ın a matter enters into agreements on his behalf, 
the validity of such agreements will depend on whether they are for 
the minor’s benefit, yet inasmuch as neither the party giving nor 
tho party receiving in adoption can lawfully represent nim in 
agreements or things forming part and parcel of the transaction of 
adoption, no question of benefit or no benefit can legitimately 
arise for determination in such cases. 


Nor, again, does the doctrine of approbating and reprobating 
with reference to the same thing seem to be capable of being 
rightly invoked against the adopted son in these cases. Except 
where the person given in adoption is of full age and assents 
to the conditions and agreements between the parties giving 
and receiving, à case which would be very rare, and in which 
such assent would preclude any question like the present being 
raised, the transaction would take place without any reference 
to the adopted son’s will and consent. No doubt when a thing 
is capable of being rejected or accepted in its entirety the doctrine 
referred to should be applied if good faith requires its applica- 
tion. Now, the transaction of adoption is in the nature of a 
sacrament, or, at all events, it creates a status. If the condition 
attached is such as-to invalidate the adoption itself, then there is 
an end of the matter, and there is nothing to affirm or disaffirm, 
If, on the contrary, the condition leaves the adoption, valid, 
the legal relation, created thereby cannot possibly be renounced and 
the adopted son must be held entitled to repudiate conditions 
sought. to be attached to the adoption by the parties giving 


1. L.B. 161 A. 58 at p. 59, 
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and receiving when the conditions are inconsistent with his rights 
under the law. 


i 


Tt is to be observed that the arrangements in the present case 
cannot be supported to any extent as a provision for maintenance 
for the Ist defendant, as the adoptive mother had, under the law, 
no power to reserve or provide maintenance for herself. When 
occasion for such provision arises the same must be made by the 
adopted son or underžan order of Court. 


In this view the reservation of a life-interest by the widow in 
the property in dispute will not bind the~plaintiff who can, there- 
fore, on attaining age, avoid the arrangement (Ramaswams Atyan 
v. Venkataramaiyan', though, until then, the posession of the 
widow! it would seem, cannot be disturbed. 


That the plaintiff is not bound by the arrangement is in accord- 
ance with the conclusion in Jagannadha v. Papamma, where the 
facts, so far as the present question is concerned, were practically on 
all fours with those here. But to the extent to which that decision 
is supported by reference to an alleged absence of power of aliena- 
tion in the widow, the reasoning can be hardly treated as 
satisfactory, inasmuch as if the power of alienation possessed by a 
sonless man until he makes an adoption were a sufficient argument 
for upholding arrangements or directions such as were in dispute 
in Lakshmi v. Subramanya*, and Narayanaswami v. Ramasanu’*, 
the unquestionable power of alienation which a widow possesses in 
respect of her life estate must likewise have gone to support the 
arrangement pronounced against in Jagannatha v. Papamma?. But 
ib is dificult to see how the power of alienation posessed by a man 
prior to his adopting a son or by a widow prior to her adopting one 
has any real bearing on the matter. If the power has been availed 
of and if property has been alienated before the adoption such 
alienation will, of course, not be affected by what takes place after- 
wards!’ But when no alienation has actually taken place up to the 
time of adoption, it is as futile to refer to what the adoptive father 
or the adoptive mother could have done but for the adoption as to 


argue against an aurasa son acquiring by birth an interest in his 
| * 
1 L. R6 L A. 196. 8. I.L. R., 13 M. 480, 
2. I, L. R. 16 M. 400. 4 T. L. R-, 14 M. 172, 
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father’s ancestral property on the ground that before such birth 
the father could have given away all his property as he pleased. 


It will be seen, therefore, that Jagannatha v. Papamma’, is, 
in truth, in conflict with the ratio decidendt in Lakshmi v. Subra- 
manya? and Narayanasawni v. Ramasami? which ratio deci- 
dendi, as far as ib can be gathered from the judgments, seems 
scarcely reconcilable with the fundamental principles - underlying 
the law of adoption. 


The following question is therefore referred for the opinion of 
a Full Bench :— 


Whether the provision in Exhibit I in favour of thelst defend- 
ant in regard to the property described in the IT schedule thereto 
will bind the plaintif ? 


The opinion of tho Full Bench was delivered by 


Bunson, J. after stating the facts of the case as in the Order 
of Reference proceeded as follows :—- 


I understand that the plaintiffs natural father agreed to give 
his son in adoption and the lst defendant made the adoption on 
the condition that the disposition of the property in Exhibit I 
should be binding on the plaintiff. 


The question for determination is “whether the provision in 
Exhibit I in favour of the 1st defendant in regard to the property 
described in schedule II thereto will bind the plaintif”. 


This question is one of no small difficulty. Notwithstanding 
the view expressed in the order of reference to which I was a party, 
further argument and consideration las now led me to the concla- 
sion that the answer must be in the affirmative. 


It is argued for the plaintiff that the matter is decided by the 
authority of the Privy Council and that was the view taken by 
this Court inthe case of Jagannatha. v. Papamma’* where the 
facts were on all fours with those in the present case. In that 


case the learned Judges relied on the observation of their Lord- 


L I.L. B., 16 M. 400. 


3. I. L. B. 12 M. 400 \ 3% L L.BR,14 M. 172. 
. . dis Sh, é ; 
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ships! of the Privy Council in Bhaiya Rabidait Singh v. Indar 
Kunwar’ that it was difficult to understand how an agreement by 
the natural father ‘ could prejudice or affeot the rights of his son 
which could only arise when his parental control and authority 
determined”. In that case, however, the question was whether the 
adoption itself was invalid, and the decision was that it was not, 
Their Lordships expressly point out that no trace of any reserva- 
tion or condition is to be found in the deed of adoption and that 
no conditions were attached to the adoption. 


The case, therefore, can hardly be regarded as deciding that a 
condition made at the time of adoption and entered in the instru- 
ment evidencing the adoption, as in this case, is void. On the 
contrary, it is clear from the decision of the Privy Council, in the 
case of Ramasamien v. Venkataramsen*® that such an agreement by 
the natural father is, at all events, not void. 


Their Lordships there say (at p. 101 :—“ How farthe natural 
father can by agreement betore the adoption renounce all or part 
of his son’s rights, so as to bind that son when he beconies of age, 
is also a question not altogether unattended with difficulty ; 
although the case of Chitko Raghunath Rajadtksh v Janaki? 
certainly decides that an agreement on the part of the father that 
his son’s interest shall be postponed to the life interest of the 
widow is valid and binding. In this case their Lordships think it 
enough to decide that the agreement of the natural father which 
hus been set out was not void, but was, at the least, capable of 
ratification when his son became of aye.” 


' The concluding words seem to indicate that in their Lordships’ 
opinion the natural father was not legally incapable of acting as 
guardian of his son, and of making an agreement on his behalf 
with | regard to the property to be acquired by the adoption. If 
that i is the true position, then the question in each case would be 
wh ether the agreement so made by the natural father should or 
should not be upheld, and this I take it, would depend on whether 
the agreement in regard to the property was in itself a fair and 

1, I. L. B., 16 0.556: S. C. L. B., 16 I. A. 58. 


3: I. L. R., 2M. 91:8. C, L. B, 61. A. 188. 
3) 11B. E.O. R. 199. 
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reasonable one, and one which taken as part of the contract for the 
adoption, was for the minor’s benfit, as being a condition on which 
alone the adoption would be made. This is the principle that was 
adopted in the case of Ravji Vinayakrav Jaganath Sankar Sett v, 
Lachmibai’' and I think that it accords with the general practice 
of the people in this presidency and their consciousness of what 
their law allows. 


No doubt in the case of Lachms v. Subramanya’ this Court 
went further and held that when the disposition of property was 
one which the person adopting could make immediately prior to 
the adoption the agreement as to the property must be taken to be 
part of the contract for the adoption and be valid apparently in all 
cases. Shephard, J. put the case in these words :— 


‘‘ In the present case the adoption was made not by a widow, 
as in the case of Lakshmana Rau v. Lakshmi Ammal? but by the 
plaintiffs husband who, before the adoption took place, was 
unquestionably at liberty to alienate his property as he pleased, 
subject only to the plaintiffs right of maintenance. If being thus 
full owner he might before the adoption have disposed of his pro- 
perty in part or in whole in favor of the plaintiff, I fail to see why 
he should not, when making the adoption, stipulate with the 
other party to the adoption that a certain part of his property 
should be set apart for the maintenance of his wife and to that 
extent tuken out of the category of property in which his intended 
son should have the full right of a co-parcener, It seems to mea 
mistake to say that the infant adopted son on whose behalf the 
natural father consents to such a stipulation can only be bound by 
that consent on the principle on which he might be bound by 
other agreements made on his behalf, viz., on the principle that the 
agreement is made for a necessary purpose, (Lakshmana Rau v. 
LakshmsAmmal,*) for the supposition is that, but for the consent of 
the natural father, the adoption would never have taken place. To 
object to the agreement is therefore tantamount to objecting to the 
adoption. The adoption and the disposition of his property by the 
father being part of one transaction, the son never acquired any 





1 L L. R., 11 B, 381. 2. L L, R., 12 M. 490. 
8, LL. B., 4M. 160, 
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interest i in the property disposed of and therefore no anes Gall 
arise as to his guardian’s competency to deal with it.” 


We may add that a reservation made by a widow in regard to 
her life interest, which she had the right to ahenate before the 
adoption, would stand on the same footing. 

The above caso was followed in Narayanasumi v. Ramasumit 
Ganapati diyan v. Savithriammal?, and the decision is in 
accordance with the decisions‘in Ganesh Pandurang Agte v. 
Gangadhar Ramkrishna’, Chitke Raghunath Rajadiksh v. Janaki! 
and Basava v. Inngangauda*. Among the Judges who decided 
these cases were such distinguished Hindu Lawyers as sir 
T. Muthusam diyar, Nanabhat Haridas and Ranade, JJ. 1 
think that great weight must be attached to the decisions of 
such men on a question like the present which I regard as 
one of Hindu Law modified by Hindu custom and usage deve- 
loped ‘in accordance with the conceptions of the present time. 
It is to be observed that there is no text of Hindu law which 
either recognizes or prohibits such an agreement as the present 
being entered into, and it is certain, as remarked by West and 
Buhler (Hindu Law 3rd edition, page 1106), that in actual practice 
“fair arrangements for the protection of tho widow’s interest 
during ‘her life, are commonly made, and are always supported by 
the authority of the caste.” 

This isthe principle on which Farran, J. proposed to decide 
cases like the present. He says “ By Hindu Law an infant will be 
bound by the act of his guardian when bona fide and for his in- 
terest,, and when it is such as the infant might reasonably and 
pradently have done for himself if he had been of full age, but not 
where the act appears not to have been for his benefit unless he 
has ratified it on reaching majority. I cannot but think that this 
principle ought to guide the Courts in considering whether agree- 
ments like the one under consideration can be upheld or not. Jf the 
stipulations are unreasonable such as giving to the widow an abso- 
Inte power of disposition over the property, they should be rejected 
aş ulird vires of thefather ; if reasonable, such as only to define and 


hmit the son’s enjoyment of the property, they should be Pei k 
i. (LB, 14 M. 173. 3. 8 B. H OLR. 244. 
3. I. D. R. 21, M. 10. 4. 1i B, H. C. R. 199. 
5. I.L. R. 19 B., 428, 


Vigalak shi- 
amimal 
v. 
Sivaraman. 


D easnieeandiinndl 


Bengon, J 


Visalakshi- 
ammal 


Y. 
Sivaraman. 


Benson, J. 


320 THE’ MADRAS LAW-JOURNAL REPORTS. [VOL XIV. 


Ravji Vinayakrao Jagannath Shankarsett v. Lakshmebait. The 
validity of the adoption, if legally made, is quite independent of the 
validity of any agreement as to the property. If the agreement is 
such as to be inconsistent with the fundamental idea underlying 
adoption and the purpose for which it 1s sanctioned by Hindu Law, 
as, for inst: nce, if 1b deprived the adopted son of all right to the pro- 
perty of the adoptive father and so left him without any means of 
performing the necessary religious offices towards the manes of his 
adoptive father and his ancestors, it may well be that the Courts 
would regard the condition as essentially repugnant to Hindu Law 
and would refuse to uphold it. But it would seem that a fair and 


‘reasonable disposition of the property is not essentially repugnant to- 


Hindu Law.or the purposes for which «doption is allowed, and is 
nowhere forbidden by that Law. Such dispositions are commonly 
made, and are upheld by the authority of the caste and the conscious- 
ness of the people. In these circumstances, I think that the Courts 
ought not’to refuse to recognize them as binding on the minor, for 
whose benefit the adoption, coupled with the agreement as to the dis- 
position of the property, was really made. It may be assumed that 
the natural father would not have agreed to the adoption, coupled 
with the disposition of the property, unless it was for the benefit of 
his son to doso: nor would the adoptive futher have taken the sou’ 
in adoption except on the condition agreed to. The adoption, of 
course, cannot be set aside and to ret aside the condition which 
was coupled with the adoption, while maintaining the adoption, 
would require the justification of strong grounds of legal necessity 
or public policy. 


In the present case the condition us to the property is a 
reasonable one, and such as the Courts should uphold. I wonld, 
therefore, answer the question referred to us in the affirmative. 


Davis, J :—I concur. 


RUSSELL, J :—] concur. 


1, LL, R, 11 B, 38l at 408. 


i 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Progont :—Sir S. Subrahmania Aiyar, Oficiating Chief Justice, 
: and Mr. Justice Benson. 


Ramanadhan Chetti .. Appellant® (4th Counter- 
3 Pettiioner—Ath Defendant). 
t Va 


Narayanan Chetti alias Ranga- Respondent Petittoner— 
nadhan Chetti. Plaintif). 


l 
‘seul Procedure, Code 83, 029 and 622—Revsew of decree after appeal—Order grant- 
tng raview ilegal—Remedy either wm appeal or rewston.—Jurisdictron 


Lower Courts have no right to interfere on review with decrecs passed by 
thom after an appeal has hoon preferred to an appellate court from such decrees 


An (order granting the review of s decree from which an appeal is pending 
_ (although sudh appeal is preferred after the review) is ultra vires and can be ser aside 
` by the High Court in an appen! from the order granting the review or m revision 
under §, 622, C. P. C. 


Anrobjoction to tho jurisdiction of the judge u granting the review may be 
taken in an appeal under $. 629, C. P. C., from the order granting the review 
although such objection is not mentioned in the section ds one of the grounds upon 
which an appeal against the order granting the renew may be allowed. i 


Appeal from the order of the Subordinate Judge’s Court of 
Madura (Hast), on M. P. No. 496 of 1901 in O. S. No. 14 of 1901. 


Petition, under Section 622 of Act XIV of 1882, to revise the 
order jof the Subordinate Judge’s Court of Madura (Hast), dated 
17th March 1902, on M. P. No. 496 of 1901 in O. S. No, 14 
of 1901. 


5. Srinivasan Aiyangar for appellant. 


P. R. undara Atyar and C, V. Anantakrishna Atyar for 
respondent. 
ae Court delivered the following 


J UDGMEN T :—The respondent Narayanan Chetti alias 
Ranganadhan Chetti whilo residing in Saigon brought a suit in the 
Subordinate Court of Madura (Hast) through Venkasami Aiyangar 
who held a general power of attorney from him, and who was his 


A A tp eR NR A IP ie tig 








—_—_— 





“C. R., P. No. 344 of 1902, 25th February 1904. 
A.A. O. No. 80 of 1902. 
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recognised agent, against, among others, the appellant Ramanadhan 
Chetti as 4th defendant, with reference to certain disputes connected 
with the temple in Ariyakndi in the Sivaganga Zomindari, of which 
institution the respondent claimed to be one of the managers. 
Pending the suit the recognised agent and the appellant entered 
into a compromise in accordance with one of the terms of which 
the suit was to Le withdrawn. The recognised agent not having 
in accordance with the compromise applied for the withdrawal of 
the suit, the appellant, under 8. 375 of the Civil Procedure Code, 
brought the compromise to the notice of the Subordinate. Judge 
who thereupon dismissed the suit on the 10th September 1901. - 


On the 5th November succeeding, the respondent applied for 
a review on the grounds that the recognised agent had no autho- 
rity to enter into the compromise and that he acted fraudulently 
and in collusion with the respondent in the matter. 


On the 138th December following, the respondent preferred an 
appeal to this Court against the decree dismissing the suit which 
appeal is still pending. 

The application for review of the decree came on finally before 
the Subordinate Judge on the 17th March 1902 and was allowed, 
he being of opinion that the recognised agent had exceeded hig 
authority in entering into the compromise though the allegation of 
fraud and collusion between the agent and the appellant had been 
given up. The decree was set aside and the suit was restored 
to the file with a view to its being proceeded with. 


This order is impeached in the present appeal and in Revision 
Petition No. 344 of 1902 which it is necessary to consider with it. 


The first point for determination is whether it was competent 
to the Subordinate Judge to pass the order in question, having 
regard to the existence of the appeal preferred by the respondent 
against the decree to which the order related and this question 
depends upon the view to be taken as to the effect of an appeal 
against a final decree, duly filed and pending, and upon the power of 
the Court passing the decree, in connection with the litigation 
which is the subject of the appeal. 


One and, as it would seem, a somewhat extreme theory in the 
matter is that adopted in the New Hampshire Statute referred to 
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in Stalbird v. Beattie’ according to which such an appeal actually Ramanadban 
vacates the judgment appealed from, leaving the caso with its H 
incidents as it stood before rendition of judgment, the pleadings P 
and evidence remaining unaffected and it being the duty of the 

Appollate Court to hoar and try the case as if no judgment had 


been pronounced or rendered in the Courts below. 
ed 


The case of the Umted States Court of Claims is peculiar in 
another way as that Court is empowered to grant a new trial 
pending an appeal against its decision, thereby in effect putting an 
end to the appeal and resuming jurisdiction over the cause. This 
“anomalous ” power, as Chief Justice [Vaefe of the Supreme Court 
of the’ United Statos described it in United States v. Young? is 
one conferred by an oxpress enactment of the Legislature with 
reference apparently to the véry special character of the claims 
capable of being brought before that Court, viz., claims founded 
upon any law of the Congress or upon ‘any regulation of an 
Executive department or upon any contract with the United 
States. 


But the more generally received theory andthe one which 
has hi therto been acted on in this country, is thata pending appeal, 
without anoulliue the jadzment appealed against, leaves it 

subsisting as a valid adjadication governing the rights of tho 
parties,-but that the further litigation and all matters connected 
therewith are transferred to and placed under the control of the 
Appellate Court. In this view it follows that when an appeal has 
been duly filed the Lower Court has, pending the decision of the 
appeal, no jurisdiction over the cause and can, as a rule, pass no 
order therein, In other words, the action of the inferior Court is, 
of necessity, suspended by the appeal until the Appellate Court 
has disposed of it, for, us observed in Helm v. Boone’ “there could 
not be a greater absurdity in judicial proceedings than that a cause 
should, be progressing at the same time in the inferior and appel- 
late tribunals of the country’. 


The dictum of Lord Eldon in Huguenin v. Baseleys cited on 
behalf of the respondent, referring, as it does, to a bill of review, 








1. 72 Am. Dec., p. 817, 36 N. H. 445. 3. 22 Am. Dec., p. 76; 6J. J. Marshall, 351. 
2, 94 U. 8. 258. 4, 22 Am. Doo, at p. 77. 5. 33 Ung, Bep. 724, 
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which is the commencement of litigation distinct from that in which 
the appeal has been preferred, is notin point. As to the observa- 
tion of Sir James Bacou, Chief Judge in Bankruptcy, in Ea parte 
Keightley! to the effect that the pendency of the appeal to himself 
from the order of tho County-Court Judge did not affect tho 
latter Judge’s jurisdiction to re-hear the case in the County Court, 
that opinion was expressed with reference to the very wide terms 
of S. 71 of the Bankruptcy Act (82 and 33 Vie., C. 71), viz. 


« every Court which has jurisdiction in bankruptcy under this Act 


may review, rescind or vary any order made by it in pursuance of 
this Act”. Moreover in Hz parte Banco de Portugal” whether, not- 
withstanding tho provision quoted above, the Court of Appeal had 
power to re-hear a bankruptcy case after an appeal therein to the 
House of Lords, was treated as an open question. 


So far as appears, then, there seems to be no direct English autho- 
rity available with reference to the point under consideration. The 
ruling of the Judicial Committee in In the matter of Candas Nurron- 
das Navivahu v. C.A. Turner’ to which Mr. Srinivasa Alyangar drew 
our attention, that the amendment by the High Court (though not 
upon a review) of the order appealed against, after the appeal to 
Her Majesty had been presented was beyond the competence of the 
High Court, is one which, so far as it goes, is distinctly in favour 
of the view taken above as to the position of an inferior Court 
after an appeal, in regard to the matter under appeal. Ss. 545 and 
546 of the Civil Procedure Code clearly imply that an appeal 
incapacitates the inferior Court from dealing with the litigation 
since even the power of staying execution is, once an appoal is 
made, taken away from that Court and is exercisable by the 
Appellate Court only. 6S. 623 of the Code, relating to review, 
even more plainly points to this view instead of as contended for 
the respondent, to the contrary. Not only is an application for 
review by a party who has already appealed disallowed by that 
section but even in the case of a party not appealing no review lies 
when there is an appeal by some other party on a common ground, 
or where the former as a respondent is in a position to bring before 
the Appellate Court the matter to be reviewed. The manifest 


L L. R.,9 Ch. 667. 2. 14 0h. D.p. 1. 
3. I, L. B ,18 B, p.620 at p. 5384, Apparently the ovginal oder in this casc 
was in accordance with tho judgment.—Ed. 
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intention of the provision is to avoid a conflict of jurisdiction and a e 
to prevent any action on the part of the inferior Court which would v., 
have the offect of controlling the powers of the higher Court with a 
reference to the matter uctunlly under appeal. Though a party 

who lias applied for a review is for obvious reasons not precluded 

from appealing, the Code does not provide for the procedure to be 
followed when au appeal is preferred after the review. Of course 

both proceedings could not go on simulteneously. If tho review 
proceeding is to be continued and the appeal stayed, expediency 
would require that the party affected by the final order in the 
review should be enabled to obtain a remedy in the pending 
appeal notwithstanding that such remedy would be in respect 

of what was not in existence on the date of tho appoal. Anomalous 

as such a course would be with reference to what was said by 
Brett, L. J., ın Ex parte Banco de Portugul already cited’ it may 

be open to tho Legislature to introduce it into our procedure by a 
provision like that proposed in cl. © and 4 of 8. 623 in the Civil 
Procedure Code Bill, now before the Viceroy in Council and referred 

to in the argument before us on behalf of the respondent. But in 

the absence of such an express enactment ibt must on principle be 

held that after the due filing of the appeal and during its pendency 

the power of the inferior Court iu any way to deal with tho liti- 
gation is completely in abeyance, except to carry out the decree 
which, of course, itis the duty of the Conrt to do, as S. 54b of the 

Civil ;Procedure Code in terms provides that the execution of the 
decree is not stayed by the mere fact that an appeal has been 
proferred against it. 


The two casos relied on on behalf of tho respondent are clearly 
distinguishable. In Bharti Chandra Mozumdar v. Ramguaga Den” 
when the matter of review was finally dealt with by the Lower 
Court no appeal was pending, as the one which had been presented 
had already been withdrawn. In Thakoor Prasad v. Balak Ram’ 
thongh an application for leave to the Judicial Committee had 
been made, yet it had not been granted at the time of the disposal 
of the review and therefore no appeal can be said to have been 
pending. It follows, therefore, that the order of the Subordinate 
Judge granting the review, setting aside the decree and re-opening 
the litigation in his Court was ultra vires. 


1. 14 Ch. D. 4at p. 5. 2 Beng LR, F, B., p. 862, 38, 12 CL B, p. 64 
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In this view it remains to decide whether an appeal against 
the order granting the review is sustainable on the ground that the 
order-was passed without jurisdiction in circumstances such as 
those of the present case. Notwithstanding that this ground 
is not one of those referred to in S. 629, C. P. C., the answer 
to the question must, it would seem, be in the affirmative for the 
reason that. whero an appeal is allowed, the question of jurisdic- 
tion is necessarily an appealable ground. Compare observations of 
Jessel, M. R.,in In re Padston Total Loss and Colliston Assurance’. 
Should this view not be correct it must be held that this Court has 
power to revise the order of the Subordinate Judge in question 
under S. 622 of the Civil Procedure Code, for if the words 
of S 629, ©. P. C., viz, “such objection (t. e., any of those 
mentioned in the section) may be made at once by an appeal against 
the order granting the application or may be taken in any appeal 
against the final decree or order in the suit,” would preclude an 
objection as to jurisdiction being taken in an appeal against an order 
granting the review, they would equally preclude, such objection 
from being urged in an appeal preferrod against the final decree or 
order made in the suit (see Broda Churn Bose v. Gobind Proshad 
Tevasy*) and if it be held that he is not entitled to apply for revi- 
sion under S. 622, the party will be altogcther without a remedy. 

For these. roasons the order of the Subordinate Judge in ques- 
tion must be setaside. The respondent will pay the costs of the 
appellant in this and in the lower appellate Court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present ;—Mr. Justice Sabrahmania Alyar, 
Chekka Venkataswamy ... ..Petifioner*® (Plaintiff). 


v. 
Gajjila Nagabhushanam .. .. Respondent (Defendant). 


Wagering contracl—Agreement to pay differences—Payment by agent to third parites 
—Claim of agent for retmbursement—Oontract Act, S. 30. 


S, 30 of the Contract Act is no bar to a claim for reimbursement by an agent 
entorme into wagering agreements undor his principal’s authority for payment of 
differences (in the price of paddy) and paving moneys on behalf of his principal ‘in 
pursuance of such contracts.t 





wow _ h e —— —— a oF 





Ll i A 


Y C: BR. P. No. 184 of 1903. 3lst April 1904.- , 

+ But is this a “ lawful” act done by the agent for which he is entitled to an 
indemnity from the principal within the meaning of 8. 222 of the Contract Act P OF. 
S. 224 of tho same Act.—Ed, 


1. 20Ch. D. p. 197 at p. 142. 2. L L. Be 22 Cal. p. 984. 
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Petition under S. 25 of Aot IX of 1887 praying the High Saag 
Court: to revise the decree of the District Munsif’s Court of swamy 


Cocanads, dated 28rd December 1902 in Small Cause Sait No. 502 Gajjiln 
of 1902 Nagebhusha- 
j i nam. 


In this case, the plaintiff, as brokerifortthe defendant, entered 
into various contracts with third parties for the sale and purchase 
of large quantities of rice. These transactions were merely specula- 
tions on the rise and fall of prices and were not accompanied or 
intended to be accompanied by actual delivery of rice. They were 
therefore contracts of a wagering nature such as would, between 
the parties, fall within the purview of S. 30 of the Indian Contract 
Act. :This suit was brought by the plaintiff on the allegation that 
the transactions had resulted ina loss and that after taking an 
account and adding certain sums for brokerage, commission and 
interest, the defendant owed Rs. 120 odd to plaintiff. The District 
Muusif of Cocanada found that a sum of Rs. 68 was due to plaintiff 
and that there was no agreement to pay brokerage &c., but dismiss- 
ed the suit on the ground that the contracts out of which the 
plaintiff’s claim arose were wagering contracts to which S. 30 of the 
Indian Contract Act applied. Hence this revision petition. 


Fa Ramesam for petitioner. 
C: Ramachandra Row Saheb for respondent. 


V. Ramesam—The Lower Court onght to have given a decree 
for Rs. 63. The contract between the plaintiff and the dofendant 
being :collacteral to a wagering contract is enforceble. See 
Thomas v. Hardy’, Read v. Anderson®, In consequence of the 


said decisions 8 & 9 Victc.... had to be altered by the Gaming 
Act of 1892 


C. Ramachandra Row Saheb for respondent relied on the judg- 
ment of Brett, M, R, in Read v. Anderson?. 


The Court delivered the following 


ORDER* :—“ Before going into the question raised as to 
whether the plaintiff is entitled to maintain this suit, it is necessary 
to ascertain whether the plaintiff made payments on behalf of the 
defendant as alleged. The District Munsif should submit a finding 





l 4Q.B.D. 2. 13 Q. B. 779. 
* 16th Nov. 03. 
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upon the following issue on the evidence on record within six 
weeks from this date. Seven days will be allowed for filing 
objections :— 


‘« What amount, if any, did the plaintiff pay on behalf of the 
defendant in connection with the plaint-mentioned contracts?” 


[The District Munsif submitted his finding to the effect that the 
plaintif made payments to third persons and that a sum of 
Ra, 68-14-9 was due to plaintiff]. 


The Court delivered the following 


4 


JUDGMENT :—Here I am asked to give a decree only for 
Rs. 63 being the amount claimed as due to the plaintiff out of what 
he had paid as the defendant’s agent to third parties cn account of 
difference under wagering contracts entered into with them by the 
defendant through the plaintiff. 


S. 80 of the Indian Contract Act relied on on behalf of the 
defendant doos not bar sucha claim. Whether the view of Brett, . 
M. R. or that of Bowen and Pry, L. J. J., in Real v. Andersan' is 
the correct view with reference to the precise question on which the 
learned Judges differed it is not necessary here to go into since no 
question of revocation was raised here. Parakh Govardhan Bhas 
Hart Bhat v. Ransoordoss Dulabhdoss? and Shibho Mal v. Laksh- 
man Das? are clearly in favour of the view that S. 30 of the Indian 
Contract Act cannot be construed as covering a claim like the 
present and Bhola Nath v. Mul Chand' in so far as it goes points 
to the view that that conclusion is right, Doshi Talaksht v. Shah 
Ujamsi Valsi is a decision under the Bombay Act which differs 
widely in its language from 8. 30, Indian Contract Act, and.the 
reasoning of the learned Judges clearly imphes that but for the 
wide provisions of the specific enactment they were considering, the 
decision would have been different. 

I therefore modify the decree of the lower Comt by awarding 
to the plaintiff Rs. 63-14-9 with interest from the date of plaint to 
date of payment at six per cent. per annum ond proportionate costs. 





l. L. B. 13 Q.B. 779. 4, J.L. R., 26 A. 689. 
2. 13B. H. Č. B., 5l. 5. F. L. R., 24 B. 227, 
8, I L. B, 93 A. 165, 
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IN ‘THE HIGH COURT OF JUDICATURE AT MADRAS. 


Presont :—Mr. Justice Subrahmunia Aiyar and 
! Mr. Justice Sankaran Nair. 


Virabadran Chetty and others ... Appellants* (Respondente). 
V, 
Nataraja Desikar ; ... Respondent (Petstioner). 

Lettera: Patent S, 15--Charter Act—Civil Procedure Code 8s. 159 and 386-—-B. 886 virabadran 
C. P. C., exhaustive—Order directing examination of witness by commission- Chetty 
—Judgment—Inherent jurisdiction of Courta to prevent abuse of process. Na karaii 
8.386 C. P. C., is exhaustive of the cases in which a court can direct the issue  Degikar, 

of a commision to examine a witness. Gopal Ohunder Sircar V.Karnodhar Moochee' 

a case innder Act VIII of 1859 followed. 

Although on application of a party to a legal proceeding summons to a witness 

will ordinarily issue and a court 1s bound to issue a summons under 8. 159 except in 

cases governed by S. 386, C. P. C, n Court has an inherent right to prevent an 

abuse of its own process and where itis shewn. that the process is applied for not 

bonafide for the purpose of obtaining any material evidence the court will be justified 

in declining to issue procesa.t 
Por Subrahmania Aiyer, J :—An order of a single judge directing that a litigant is 

not entitled to insist on examming a witness in court but that a commission may 

issue to such witness is a judgment within the meaning of S. 15 of the Letters Patent. 

Por Sankaran Nair, J:—The High Oourt has power under the Charter Act to set 

aside an order passed by the Subordinate Judge refusing to examine a witness by 

commission and directing him to be examined in Court. 


Appeal under S. 15 of the Letters Patent presented against the 
judgment of Mr. Justice Boddam, in ©. R. P. No. 486 of 1908, 
presented against the order of the Subordinate Judge’s Court of 
Madura (Hast), in M. P. No. 115 of 1908 (O. S. No. 88 of 1901). 


P. K. Sivaswame Atyar and K. N. Aiya Asyar for appellants. 


S. Srinivasa Atyangar for P. R. Sundara Aiyar for res- 
pondent. 
The Court delivered the following 
JUDGMENTS :—Svuppanmanta Aryak, J:—The appellants obtain- 
ed a decree against the late Pandara Sannadhi of Tiruvannamalai 
Matt in the Madura District for moneys lent to him. In execution of 
the decree certain gold and silver pooja articles &c., were attached 
and seized. The respondent, the present head of the Mutt, who 
had .been made a party to the execution proceedings as the 
* L. P. A. No. 6 of 1y04, 22nd July 1904. B 
+ Bee Blake v. Midland Railway Company, (1904) 1 K, B. 503 (506) :—Kd. 
1, 7 W.B, O. R. p. 349. - 
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representative of the deceased, raised a contention that the attached 
articles were not hable to be sold in execution of the decree as 
they were not assets of the deceased but property appertaining 
to the Mutt. With reference to the investigation of the claim 
thus made, the appellants applied to the Subordinate Judge of 
Madura East to summon the respondent as a witness for the 
appellants. The respondent thereupon applied to the Subordinate 
Judge to take his examination on commission suggesting at the 
same time that he was not ina position to give, of his own personal 
knowledge, any evidence material to the questions at issue and’ 
that the appellants insist on his appearance in Court merely with 
a view to put pressure upon him and make him give up his claim 
or bring about a compromise, it being considered derogatory 
to heads of Mutts in the position of the respondent to appear 
in Court as witnesses. The Subordinate Judge refused to grant 
the respondent’s application on the ground that the respondent 
being resident within the jurisdiction of the Subordinate Court 
and not being a person legally exempted from appearing as a 
witness in Court nor incapacitated from doing so by illness or 
infirmity, it was not competent to the Court to issue ® commission 
for the examination of the respondent. On revision Mr. Justice 
Boddam set aside the order of the Subordinate Jadge and directed 
that the respondent be examined on commission. 


It is contended for the respondent :— 
‘I. that the order of the learned Judge did not amount to 
ad udgment so as to allow of an appeal under the Letters Patent 
being preferred against it ; 


- 2. that even in the circumstances relied on by the Subordi- 
nate Judge it is competent to the Courts of this country to direct 
the examination of a witness on commission if for adequate reasons 
it-is thought fit to do so ; and 


3. that assuming néither of these contentions is well-founded 
the circumstances of the caso show that the appellants are seeking 
to compel the respondent’s appearance not bona fide, but solely 
to obtain an improper advantage. 


With regard to the first question I am unable to agree that 
the learned Judge’s order does uot amount to a judgment within 
the meaning of S. 15 of the Letters Patent, A litigant is 
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undoubtedly entitled to insist on the appearance of witnesses who 
could, give evidence material to his case and if the examination of 
a material witness with reference to whom the issue of a commission 
is not warranted by law, is wrongly ordered to be taken on 
commission in spite of the objections of the party entitled to 
examine him in the presence of the Judge and in open Court 
the order so passed must clearly be held to deal with the question 
of thè right, on the one hand, of the party seeking the personal 
attendance in Court and, on the other, of the liability of the person 
claiming to avoid it, 


Passing to the next question I feel constrained to- hold that 
the respondents contention here also fails. I do not consider it 
necessary to refer to and consider, as Mr S. Srinivasa Aiyangar 
on behalf of the respondent invited us to do, the procedure of the 
Courts of Chancery in England and elsewhere in the matter of 
the issue of commissions to witnesses. The question of the issue 
of commissions for the examination of witnesses by Courts of this 
country governed by the Civil Procedure Code, is one to be dealt 
with éntirely under the provisions of the Code and, obviously 
S. 386 provides for all the cases in which the legislature intended 
it should be competent to the Courts to issue a commission for 
the examination of persons resident within the jurisdiction of the 
Court.. In the view that this provision is exhaustive on the point 
ib 18 incumbent on the Court to insist on the attendance of a 
witness’ personally in Court if his evidence is material and the 
party entitled to adduce such evidence requires that course to be 
adopted. This construction of the section is supported by Gopal 
Chunder Sircar v. Karnodhar Moochee and others! cited on behalf 
of the appellants and decided with reference to the Code of 1869, 
the provisions of 5. 175 of which did not, so far as the point under 
consideration is concerned, differ from the present law. The 
provisions of 8, 386 of the Civil Procedure Code are far from 
being of the comprehensive character of order XXXVII Rule 5 
of the Rules of the Supreme Court and the explanation for this 
I take to be that it was not thought desirable to confer such wide 
powers:on the general body of Judges presiding over the subordi- 
nate coarte in this country. 


n, \ t ' R 7 W. Ra O, B. 849. 
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The last contention on behalf of the respondent, however, 
must, I think, prevail. No doubt on the application of sa party to 
a legal proceeding summonses to witnesses would ordinarily issue 
as a matter of course, but even in the case of witnesses who are not 
parties to the proceeding, and who have no lucus standi to object 
to their being called upon to eppear, except on the ground that 
the Court has no jurisdiction to compel their attendance, ». litigant’s 
privilege of taking out summonses is unquestionably subject to 
the control of the tribunal which is called upon to enforce their 
attendance though such control will be exercised very sparingly 
and only in exceptional cases. In Raymond v. Tapson) after 
pointing out uo leave of the Court was necessary for the issue 
of a subpoena to a witness, Jessel, M. R. took care to point out: 
“of course there was always a power in the Court to prevent an 
abuso of this power (of summoning witnesses).” He again 
observed ; “the. Court has still the power to say when the witness 
attends that the witness shall not be examined or that he shall be 
examined in open Court. It can always restrain the abuse of the 
power to summon witnesses.” Cotton, L. J. added ; “I quite agree 
that the|‘Court ought to see that the parties do not abuse their 
privilege.” Reference may also be made to the early case of Rez 
v. Burbage? where Lord Mansfield, admitting that in generul a 
habeas corpus ad testificanduim will he to remove a person in execu- 
tion to be a witness, refused to issue tle writ in the particular 
instance as the application for it appeared to be “a mere contri- 
vance’. It is hardly necessary to point out that the control in 
question is an instance of the general uuthority of every Court of 
competent jurisdiction to prevent abuse of its process—an authority 


affirmed by the Judicial Committee in Haggard v. Pelicier Freres? 


cated by Mr. Srinivasalyangar. 


Turning to the case of a person who is not a mere stranger to 
the proceeding but who is party thereto, his situation obviously 
possesses a distinction which must not be lost sight of. In his case 
the other party requiring his attendance could compel a discovery 
of material mformation required by him with reference to the 
questions duly raised in the cause. Further where cases are well 


‘conducted each party is, of course, expected to go into the box to 


prove facts bearing on the case and within his knowledge, so as to 


j. 23 Ch. D. 430 vt p. 43+, 2, 3 Burrows 1440, 8. (1802) A. C. 6l., 
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give the other side an opportunity of testing the truth of such 
evidence by crogs-examination. Where instead of waiting for and 
availing oneself of this natural opportunity and leaving it to the 
Court to draw an inference adverse to one who fails so to appear 
and support his own case, an attempt is made to insist on the 
opponent appearing in Court. it is but reasonable to scrutinise the 
grounds of such an attempt and the opposition thereto. Viewing 
this case with reference to these considerations it is pretty clear 
that the appellant’s application is not bona fide. It is well known 
that persons in the position of the respondent consider it derogatory 
to be examincd in Court as witnesses and when such persons 
happen to be men worthily filling the position of heads of Mutts, 
their attendance as witnesses in Court is highly distasteful to their 
disciples and co-religionists. Consequently the suggestion on behalf 
of the respondent that his attendance in Court is required not for 
the purpose of obtaining any material evidence in this case but 
from'othey and indirect motives which, if disclosed, would result in 
the dismissal of the application, is not altogether improbable. Had, 
however, the appellants been able to satisfy the Conrt that the 
respondent is:personally aware of avy facts or circumstances which 
would really help their case, the respondent ought no doubt to be 
compelled to appear, however inconvenient and disagreeable to hun 
such appearance may be. The appellants, however, have failed to 
show anything of the kind judging from the affidavits filed on their 
behalf. I would therefore dismiss the appeal on this ground with 
costs. 


, BANKARAN Nag, J.—The appellants obtained a decree against 
the late Pandara Sannadhi of Tiruvannamalai Adhinam fora sam 
exceeding Rs. 7,000-0-0. On their application to execute the decrec 
against the respondent as the legal representative of the deceased 
the High Court, directed that “execution do proceed against the 
appellant as the legal representative of the deceased defendant in 
respect of the moveablo property of the deceased, if any, in his 
hands, which may be pointed out by the plaintiffs.” 


: The appellants have attached in execution of their decree cer- 
tain silver and gold articles on the ground that they were made by 
the.deceased and form his property. The respondent claimed them 
us the property of the Adhinam. To prove their claim the appcl- 
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lants applied fora summons to the respondent to give evidence 
before the Court. 


The respondent contended that on account of his position and 
sacred character no summons ought to have been issued to him 
to give evidence in open Court. He alleged that the application 
was “simply malicious and vindictive” and made to “ harass” him 
and to compel him to pay up the decree amount, as the appellant 
well knew that he would not attend to give evidence before a Court 
and farther that his evidence was.immaterial as he was living at 
Kumbakonam from 1894 to 1902 and consequently knew nothing 
personally of the nature of the property attached. And he prayed. 
that the Court might issue a commission to take his evidence if re- 
quired by the appellant. The respondent resides within the 
jurisdiction of the Subordinate Court before whont ‘he is sought to 
be examined. 

The Subordinate Judge refused the application of the respon- 
dent to issue a commission. A petition was filed in this Court to 
set aside the order. 


The learned judge of this Court who heard this petition held 
that the power to issue a commission is not confined absolutely to 
those cases mentioned in 8. 383 of the Oivil Procedure Code and 
the Judge may, if he thinks it fit, issue a commission in other 
cases also. He held further that considering the peculiar position 
of the respondent.it would be an act of unnecessary harshness to 
insist upon his appearance in Court in this case when he is not a 
primary party to the suit and is likely to cause the matter to be 
compromised rather than undergo the ordeal of an examination in 
Court and being of opinion that the Charter Act gave him the 
power to interfere reversed the order of the Subordinate Judge as 
made without the proper exercise of his judicial discretion and 
directed the examination of the witness by a Commissioner. 


The decree-holder appeals and the same contentions that were ` 
raised before the learned Judge are insisted upon before ns. It is 
argued that the High Court has no power under the Charter Act to 
set aside the order passed by the Subordinate Judge and the case 
reported in Tej Ham v. Harsukh! is relied upon. I agree with the 
learned Judge that this contention is unsound. 


l. LLB, 1A. 101. # 





£ 
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Itis then argued for the appellant that the power of the Court 
to issue, a commission to examine persons resident within its jurisdic- 
tion is confined to the cases mentioned in S. 388 of the Civil Proce- 
dure Code. This is denied on behalf of the respondent who relies 
also upon the English law in support of his contention. Under S. 
4 of I William IV ©. XXII and Rule 5 of Order 8 which only fol- 
lowed the old Chancery practice, the power to issue comnussion to 
examine witnesses was unrestricted, though such power was usually 
exercised only when the Corut was satisfied that the witness could 
not be produced before the Court at the time of hearing on account 
of age, dangerous illness, precarious state of health or on the ground 
that he'was to go out of jurisdiction. S.10 of I. Will. IY C. XXU 
and Rule 18 of order XXVII also declare that the deposition of a 
witness living within the jurisdiction may be read in evidence at 
the hearing only when he is unable to attend * from illness or other 
infirmity.” The Indian Procedure Codes in declaring the circumstan- 
ces under which a commission may be issued seem to have accepted 
(Ss. 888 and 386 of the Civil Procedure Vode) the rules that 
governed the practice in English Courts and adopted the ground 
under which alone the depositions of witnesses could be given in 
evidence at the hearing ; and in addition regard be:ng had to the 
peculiar conditions of Indian society, further empowered a Judge 
to issue!commission to examine witnesses exempted from attend- 
ance in Court under Ss. €40 and 641 of the Civil Procedure Code. 
S. 640 exempts certain women, while under S. 641 the Government 
must notify the exemption from attendance of any person in their 
opinion entitled to that privilege on accoant of his rank. No power 
to exempt is given tothe Courts. The enactment of those elaborate 
provisions in the place of the simple and comprehensive rule of Eng- 
lish Law'that an order may issue “ where it shall appear necessary 
for the purposes of justice” seems to show that the Courts have not 
the absolute discretion or inherent power claimed for them on behalf 
of the respondent and a Judge is not therefore justified in issuing 
a commission except when authorized by the provisions of the Code. 
The case of Gopal Chunder Strcar v.Karnodhar Moochee and others}, 
is also injfavour of this view. Itis not to be understood that where 
these conditions exist the Judge is bound to issue a commission; where 
such examination may result in injustice to any or where it is not 


lL. 7 W. R. O4R, p. 349, 
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calculated to permit of the evidence being fairly tested or where the 
application is made to avoid cross-examination before the court, a 
commission need not be issued. “Even if the Court should be of 
opinion that the refusal of a commission will prevent the evidence 
of the witness from being given at all, yet if the non-attendance of 
the witness before the tribunal which has to decide the case and the 
consequent inability of the tribunal to observe demeanonr and hear 
the answers of the witness shall lead to injustice towards one of the 
parties, the commission ought to be refused.” See Brider v. Gruen- 
wood? . 

I am therefore of opinion that this contention of the pleader 
for the appellant ought to be upheld. 

But this appeal must be dismissed and the order of the learned : 
Judge confirmed on the ground that on the facts disclosed, the 
plaintifi—appellant ii not entitled to obtain a summons for the 
attendauce of this respondent. 


No doubt under S, 159 of Act XIV of 1882 as under S. 
(49 of Act VIII of 1859 a party is entitled to obtain a summons 
for the attendance of any witness on application before the day 
fixed for disposal. The Judge has absolutely no discretion under 
this section and he cannot refuse the application. It is not for- 
him to assume or infer that such witness is not likely to know any- 
thing of the matter in dispute or to be of any use to the partly 
applying. That is a matter for the applicant himself to consider 


But every Court has undoubtedly a right to prevent the abuse 
of its own process. It is true very strong evidence must be adduced 
by the party opposing an application for summons to show that it 
is not made bona fide and that the granting of such application would 
be permitting an abuse of the process of the Court. But after a 
careful consideration of the evidence I am not prepared to differ 
from the conclusion that this application for summons was really 
made for the purpose mentioned in the respondent’s petition; the 
Court is not bound therefore to summon the witness and a commis- 
sion may be issued, the respondent having consented to the same. 
The appeal in my opinion must be accordingly dismissed with 
costs. 

1, 20 Ch. D. 764. .” 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


‘Present :—Mr. Justice Sulbrahmania Aiyar and Mr. Justice Benson. 


‘Butchiraja and another., .. Appellants* (Plainttffe). 
v. 
'Ramalingamurty and others ... Respondents (Defendants). 


Sale or mortgage—Lessee tn possession~—Fresh debt from lessec repayable at a fired date 
-Lessee to enjoy absolutely on defauli--No further conveyance--Tranajer of 
Property Act—Right to possession. 


Where n person borrows from his lessee a debt and cxeoutes document which 
provides that in case of non-payment within e given period the lessee should enjoy 
the property absolutely the transaction is a sale and there is no right to redeem as 
upon a mortgage. : 

Semble :—A. further sale-deed will be necessary nuder the Transfer of Property 
Aot notwithstanding that the document may dispense with such further salo-deed. 

Queere : :—Whother the plaintiff is entitled to recover possession on the ground of 
there being no conveyance satisfying the provisions of the Transfer of Property Act 
whew the right to obtain such conveyance has not become barred at the date of the 
plaintiffs’ suit. 

‘Second appeal from the decree of the District Court of 
Godavari in A. S. No. 310 of 1900 presented against the decree of 
the Court of the District Muansif of Rajahmundry in O. S. No. 45 
of 1899. 


The plaintiffs brought this suit to redeem certain lands from 
the third defendant to whom the father of defendants 1 and 2 had 
mortgaged them alleging that they had purchased the equity of 
redemption from defendants 1 and 2. On tho date of the alleged 
mortgage on October 8, 1878, the so-called mortgagee was in 
possession of the lands as lessee for a term lasting till the end of 
1886. This lessee then obtained this instrument which ran in these 
terms :— 

-— “Vayida Kriya Sunnud (Instalment sale-deed) executed by 

Ramadikshitulu, Inamdar &c., ..... EET in favour of Sakhinti 
Ramaraju, Os: iE on 8th October 1878 corresponding’ tc 
‘Tuesday, the 18th day of the bright fortnight of Asweeja of the 
year Bahudhanya. I have this day borrowed from you the sum of 
Rs.,180 on account of my necessity and for this 1 shall pay interest 
at 1 p. c. per mensem. Ishall pay in cash the above principal and 
interest at any time within the 30th day of the dark fortnight of 
Phelguna of the year Vyaya and without any necessity for receipts, 
I shali cause the payments to be endorséd on this bond”. 


+ B. A. No 1868 of 1901 = |_| | Snd March 1908, | 
: 
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Yy 
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‘On failure of payment of principal and interest on the due 
date (Vayida), as the quit-rent inam field known as Nereduchettu- 
pampu, measuring about 2 acres of land with fruit’trees thereon, 
situate within the boundaries of ............4. is in your enjoyment 
and has to continue.in your enjoyment for 9 years till the end of 
the year Vyaya under the term for the previons debt due to yon, 
I execute this Vayida Kriya Sunnud having settled to relinquish 
the said land as sold. Therefore without a separate sale deed, 
treating this document as a sale deed, you shall enjoy the said 
land according to your pleasure from generation to generation. 
This is a Vayida Kriya Sunnud, executed with consent”. 

One of the defences to the suit was that the instrament was 
not a mortgage but operated as a sale on the happening of a con- 
tingency. The courts below found that the instrument did not 
make the lands security for the debt that there was therefore no 
mortgage, that the lands were then worth only about Rs. 260 that 
the amount due under the bond being about that amount, the 
parties must have intended a sale and that the attempt to redeem the 
properties more than 12 years after its operation as a sale was the 
result of the subsequent increase of the market value of the lands, 
The suit was accordingly dismissed by both the lower courts. 
Hence this second appeal in which the question was whether the 
instrument operated as a mortgage by conditional sale. 

K. Subrahmania Sastry for appellants. 

C. Venkatasubbaramiah for respondents. 

The Court delivered the following 

JUDGMENT :— We do not think that there was any mort- 
gage of the land. By the contract between the parties the property 
was to be enjoyed by the third defendant as absolute owner if the 
now deceased father of the Ist and 2nd defendants through whom 
the plaintiffs claim failed to pay the money by the 24th March 
1887, Though the parties agreed that no further sale-deed was 
necessary if may be that in order to comply with the provisions of 
the Transfer of Property Act a further sale deed should have been 
executed after the 24th March 1887 in order to complete the third 
defendant’s title. lt is not shown that at the date of the suit a 
right to obtain such an instrument has become barred. However 
this may be, the suit being based, entirely on an alleged mortgage 
the snit must fail, as there is in fact no mortgage. 

, We dismiss the second appeal with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar 
and Mr. Justice Boddam. 


| 
l 
1 
’ 
i 
i 


Subramanian Patter and others ... Appellants* ( Defend- 
` | ants 1 to 5). 
ð. n 
Vembammal si... yN „Respondent (Plaintif). 


Hindu Law-—Maintenance given under insirument—Change of circumstance—Rsght to Subramanian 
claim enhancement Relexse of right—Question of construction. nae 


Where maintenance igs awarded under a particular instrument and there were no Yaleu 
words of selendi of the right to claim imoreased maintenance under a change of oir- 
cumstances p— 


Held—~There was no release of such a right, ` 

It is a question of construction of the instrument whether such right is as a fact 
releared. The mere fact that the mamtenance is expressed to be paid for life doe® 
not show auch & release. 


Nagamina | v. Verabhadral referred to. 


Appeal from the order of the District Court of Sonth Malabar, 
in A. 8..No. 228 of 1903, presented against the decree of the 
Court of the District Munsif of Alatoor i in O. 5. No. 135 of 1902. 


T R. Ramachandra Aiyar for appellants. 


y. Krishnaswams Aiyar and C. FV. Anantakrishna Asyar 
for respondent. 
_ The Court delivered the following 
7 JUDGMENT :—The question whether an agreement with 
reference to the payment of maintenance operates as a release of the 
right of'thə party entitled to maintenance to have the amount 
- raised is one of construction of the particular instrument. 


There is nothing whatever in Exhibit I to suggest that the 
plaintiff had agreed to release her right to increased maintenance 
if circumstances entitled her to it. 


The expression that the maintenance is to be paid to her for 
her life cannot be construed as involving such a release. Nagamma 





alent 8th August 1904. 
L -d L; R, 17 M892, : ’ 


A 
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Mangamma, 
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v. Virabadra) is a precisely similar case, though the report does 
not show that the agreement was for the payment of the mainte- 
nance for the life of the party there as in fact it was. 


The concluding part of paragraph 83 of Exhibit I does not refer 
to the right to maintenance but to the respondent’s claim to certain 
properties about which the parties had a dispute. 


We dismiss the appeal with costs. 


IN THE HIGH COURT OF JODICATURE AT MADRAS. 
Present :——Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


Chinna Narasiah ...  —s....- Appellant* (8rd Defendant). 
v. 
Mangamma... vee .. Respondents (Representatives 


of the deceased plaintiffs 1 and 
2 and defendants 1,2 and 4), 


Madras Acts 11 of 1894 and IIT of 1895, 8.21—Rights of action affected—Pending actions 
not affected—-Adoption made under pollution—Parties of tie same gotra—Datta 
homam not necassary——Statute, conatruction of-—~Effect of new Statutes on pending 
actions and procedure, 


When the Legislature alters the rights of parties by tuking away or conferring 
‘any right of action, its onactment does not affect pending actions nnless it applies in 
express terms to such actions. Itis otherwise when an enactment merely affects 
the procedure. 8. 21 of Madras Aot, ITI of 1896, does nob negative the application of 
the above general rule. Madras Act, IL of 1894, when extended to the office of Village 
Accountant in the Venkatagiri Estate did not affect pending suits relating to such 
office at the time of extension. ) 


£ 


When parties are of tho same gotra, the porformanoe of dalta homam is not 
necessary for the validity of an adoption; so that an adoption made under pollution 
of the persons giving and taking caused by the birth of the son adopted and the death 
of the wife of the adoptive father will not be invalid if the parties are of the same 
otra. : 


Second appeals from the decree of the District Court of Nellore 
in A. S. No. 17 of 1900, presented against the decrees of the 
Court of the District Munsif of Kanigiri in O. S. No. 250 of 1897 
respectively, l 

* In 8. A. No. 807 of 1903. . 16th December, 1908. 

1, IL, E, 17 M. 393. 


men e e 
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C. V. Anantakrishna Aiyar for P. R. Sundara Aiyar for 
appellants. 


Respondents were not represented. 
The Court delivered the following 


JUDGMENT :—In these cases* the Court had jurisdiction to 
entertain and decide the suits when they were instituted, viz., on 
the 30th June 1897. 


Madras Act, II of 1894, was extended to the office of Village 
Accountant in the Venkatagiri Estate during the pendency of 
the suits; but this did not take away the jurisdiction of the Court 
to decide the suits then pending before it and thus take away the 
plaintiffs right of action in the ordinary Civil Courts. 


It isa gerieral rule that when the Legislature alters the 
rights ‘of parties by taking away or conferring any right of action, 
its enactments, unless in express terms they apply to pending 
actions, do not affect them. Bat there is an exception to this 
rule, namely, where enactments merely affect procedure, but do 
not extend to rights of action” per Jessel M. R. in In Re Joseph 
Suche and Co.'. 


There is nothing in the wording of S. 21, Madras Aci III of 
1895, to negative the application of this general rule. 


The only other point urged by the appellant is that the adoption 
of'the 2nd plaintiff by his uncle was invalid, because the natural 
parents and the adoptive father of the 2nd plaintiff were under 
pollution owing to the birth of the 2nd plaintiff and the death of 
the wife of the adoptive father. 


The adoptive father and the 2nd plaintiff being of the same 
gotra the religious ceremony of datta homam was not necessary. 
Govindayyar v. Doraisams °. That being so the adoption was 
not ‘invalid. The second appeals fail and we dismiss them. 

| 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Boddam and Mr. Justice Bhashyam 


Alyangar. 
Oodayanasamy Tevar and another  ... Appellants* (Petrs. 
s Defts. 8 and 4). 
Alagappa Ohetty and anotlier .-- Respondents (Cér.- 


Petrs., Plf. and 
Egecution Pur- 


chasers). 


Mortgage-decrce against father—Joint family consisting of father and sons— Father 
dying before execution-——Sons not necessary to be joined-——No notice necessary. 


Where the judgment-debtor dies before exevution and the decree-holder excoutes 
the decree as against his minor sons (already parties to the suit) as legal represen- 
tatives after a guardian ad litem for the latter is appointed by an order of court which 
is passed without obtaining the guardian’s previous consent and properties are sold 
in execution, the action of the court in making such order is merely irregalar and 
does not vitiate tho sale especially where no objection is taken on that score in the 
courts below and the same guardian applies on the minor’s behalf to set aside 
the sale. 


Where a joint family consists of the father and his sons and a mortgage docrce 


ib obtainod against them, it is neither necessary to join the sous as legal representa- 
tives of the deceased father on his death nor to givo tuem notice of the order absolute. 


Appeal from the order of the Subordinate Judge’s Court of 
Madura (East) in C. M. P. No. 60 of 1902 in O. S. No. 44 of 1896. 


One Arunachellam Chetty executed a mortgage in favor of 
Alagappa Chetty who obtained the usual mortgage decree against 
the father without making the sons parties. Before the decree 
could be executed the father died. The decree-holder executed 
the decree against the judgment-debtor’s sons. The mortgaged 


property was put up for auction and purchased by one Lakshmanan , 


Chetty. The sons put in a petition to set aside the sale on the 
ground that no order absolute was obtained and that no notice 
was given to them. No ground was taken in the petition that 
nu consent of the guardian was obtained before he was appointed 
as guardian ad litem for the minor petitioners (the sons of Aruna- 


ara ee ete erence eee 
# A, A, O. No. 86 of 1902. 4th September 1903, 


~~ 
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chella). The Sub-Judge dismissed the petition. The minor Oodayane 


petitioners through their guardian appealed to the High Court. sea a ara 
Alagappa 
_K. Srinivasa Aiyangar for appellants. Chetty. 


TD. Rangaramanujachariar and S. Srinivasa Aiyangar for 
respondents. 


The Court delivered the following 


iJ UDGMENT :—The objection that the consent of the guardian 
was ‘not obtained before he was appointed, was not taken in the 
petition to set aside the sale and he is now appealing as guardian 
on behalf of the minor. It is at best a mere irregularity. See 
Mussumat Bibi Walean v. Banke Behari Pershad Singh. No 
notice was necessary to the father’s representatives. The suit was 
against a father and sons forming a joint Hindu family, and it 
was, therefore, quite unnecessary to join the sons as representatives 
of the father on his death. The appeal is dismissed with costs. 


` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Boddam and Mr Justice Bhashynm Aiyangar. 
Chinnammal zi .ı Appellant* (Plaintif). 


Ve 


{ 
Mahomed Madarsa Ravuther ... Respondent (Defendant). 


Court Fees Act, Sa 7 and 8—Suits Valuation Act, VI of. 1887, Ss.8 and 9—Suit for Ciim 
cancellation and delivery of mortgage-—Valuation for Court fee—Plaintsff to fia— 


Y. 
Power of Court to revise—Jurisdiction, Mahomed 


Madarsa 
'A suit for cancellation and delivery up of a mortgage bond falls under 8.7, para Bavuther. 
TV (e) of the Court Fees Act and the plaintiff is at libexty to value such relief. Snoh 
valuation must be verified by the plaintiff and the Court must accept the same and 
has no jurisdiction to revise it, 
The waluntion for purposes of jurisdiction is also determined by the value fixed by 
plaintiff’ (Seo S. 8 of Act VIL of 1887). 
Where, therefore, a plaintiff sued for cancellation and delivery of a mortgage 
bond for Rg. 4,000 but valued the relief at Rs. 60, such valuation cannot be revised by 
the Court-and the suit is triable by a District Munsif’s Court. 


No rules are framed by the Madras High Court under 8. 9 of the Suits Valuation 
Act with reference to suits referred to in 8. 7, para. iv of the Court Fees Act, 


=C. M. A. No. 77 of 1908. 14th Beptember 1903., 
: 1. 70. W. Ne 774. 


thinnammal 
Y. 
Mahomed 
Madarga 
Ravuther. 
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Appeal from the decree of the District Court of Coimbatore, 
in A. & No. 157 of 1901, presented against the decree of the 
Court of the District Munsif of Erode, in 0. S. No. 542 of 1900. 


T. Kangachartar for appellant. 
Respondent was not represented. 
"The Court delivered the follwing 


JUDGMENT :—The plaintiff sues in effect for the cancella- 
tion and delivery up of a mortgage bond for Rs. 4,000 executed by 
her to the defendant, and for purposes of court fees and jurisdiction 
the plaintiff valued in the plaint the relief sought at Rs. 50 and 
verified the same as part of the plaint. 


The District Judgeis right in holding that the suit falls under 
S. 7, paragraph iv (c) of the Court Fees Act and not paragraph 
iv (a), but he holds that the valuation of Rs. 50 given by the 
plaintif cannot be accepted and that the true valuation is the 
amount of the mortgage bond, viz, Rs. 4,000 as mentioned in the 
plaint. Weare clearly of opinion that in cases falling under S. 7, 
paragraph 4, the law expressly provides (and only in that class of 
suits) that the plaintiff should state in the plaint itself under the 
sanction of verification the amount at which he values the relief 
sought, and the court has no jurisdiction to decline to accept the 
game or to revise it—i power which is limited to cases provided for 
by S. 9—which relates to an estimate given by the plaintiff of the 
annual net profits of the land or the market value of the land, house 
or garden as mentioned in S. 7, paragraphs v and vi. If the relief 
prayed for consequential upon the declaration be the recovery of 
viil, ix, x and xi of B. 7, the mode of realising the relief is regulated 
by the Legislature itself in those paragraphs and in such cases the 
plaintiff must value the relief sought accordingly. 


Turning now to the Suits Valuation Act (Act VII of 1887), it 
will be observed that under Ñ. 8 the valuation given by the plaintiff 
in the case of suits falling under paragraph iv ofS. 7 of the Court 
Fees Act shall also be the valuation for purposes of jurisdiction. 
S.9 provides inter alta that it is competent tothe High Court, with 
the previous sanction of the Local Government, to frame rules for the 


PARTS IX & X.] THE MADRAS LAW JOURNAL REPORTS. 845 


valuation of suits referred to in paragraph iv of S, 7 of the Court Chinnamm 


Fees Act and for determining the jurisdiction of courts, but no such 
rules have been framed applicable to the cancellation and delivery 
up of an instrument in writing. Until such a rule is framed the 
valuation given in the plaint by the plaintiff cannot be revised. 
Sivaiyama v. Minammal + and Gururajamma v. Venkatakrish- 
namma Chetis.*. 


We, therefore, rev2rse the order of the District Jndge dismissing 
the suit and returning the plaint and remand the case to him for 
hearing and disposal according to law. 


, The costs of this appeal will be costs in the cause. 


è 


.IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. S5. Subrahmania Aiyar, Offg. Chief Justice, 
; Mr. Justice Benson and Mr. Justice Bhashyam Aiyangar. 


. Isack Jesudasen Pillai .. Appellant* (Plaintiff). 
, v, 

Ramaswamy Chetty, the Official 
Liqnidator of the Madras Building 
Society, 5th Branch see ... Respondent (Defendant). 

\ 


Indian Companies Act, 1882, Ss. 183, 156 and 189—Notice to creditors to prove claim— 

' Failure to come within time—Penaliy—Distribution already made not dssiurbed— 

' No necessity to file sust--Preof at later stage. 

Where a Company is wound up and an official liquidator appointed, æ creditor of 
the' Company who fails to bring forward his claim within the time mentioned in the 
notice published under 8. 156 of the Indian Companies Act is not precluded from 
coming in at & later stage to prove his claim and is not bound to establish his claim 
by bringing a snit with the specis] leave of the Court undor 8. 136 of the said Act. 

: The penalty for his failure is that mentioned in the latter part of 8.156 undor 
which the claimant will be excluded from the benefit of any distribution made beforo 
such debts are proved. He can, therefore, only claim proportionate share in snch 
assets as may remain undistributed at the time when he proves his claim and without 
distnrbing any distribntion made before such proof. 

In re General Rolling Stock Co.,—Jomt Stock Discount Company's Clarm’, followed. 

. Notice of appeal under 8, 169 may be extended, 

| On appeal from the order of Mr. Justice Boddam, dated Ist day 
of May 1908, in the Ordinary Original Civil Jurisdiction in M. P. 
No. 4 of 1901. 


AN Sb EERE BOE ee a a 
= ~ # 0,8. A. No, 16 of 1903. 2nd December 1908. 
‘LoL, B,23M.490. Sf LR, MMB. |= 8. LB, 7 Ch. 648. 
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D, Chamier and Branson and Branson for appellant. 

Grant and Greatores for respondent. 

The Court delivered the following 

JUDGMENT :—A preliminary objection is taken that notice 
was not given within the three weeks required by S. 189 of the 
Companies Act of 1882. Without deciding what this “ notice” is, 
we think, that if such notice is necessary, the present is a fit case 
for extension of the time. 


We accordingly extend the time to the 27th July 1908, the 
date on which notice was, in fact, givon. 


On the merits we think that the order of the learned Judge 
dismissing the petition is wrong. 

The petitioner admittedly failed to bring forward his claim 
within the time fixed in the notice published under section 156 of 
the Act; but this omission does not preclude him from coming in at 
a later stage to prove his claim, nor does it necessitate his resort- 
ing to a suit to be instituted with special leave of the Court under 
S. 136, as contended by counsel for the Official Liquidator. The 
only penalty for failure to come in within the time stated in the 
notice is the penalty prescribed in the latter part of S. 156 viz., 
that the claimant is “excluded from the benefit of any distribution 
made before such debts are proved,” that is, he can only claima 
proportionate share In such assets as may remain undistributed at 
the time when he proves his claim and without disturbing any dis- 
tribution made before such proof. This was decided in In re 
General Rolling Atock Co.,—Joint Stock Discount Co.’s Claim}, 
in regard to the English Companies Act, 1862, the provisions of 
which are substantially thesameas those of the Indian Act. The 
claimant in the present case is admittedly a creditor of the Company, 

Wo must, therefore, set aside the order of the learned Judge 
and direct that the claim of the petitioner be entertained by the 
liquidator and disposed of according to law. 

Each party will bear his costs hitherto incurred before the 
learned Judge and the taxed costs of this appeal will be paid to 
the appellant by the respondent. The taxed costs of the Official 
Liquidator as between attorney and client is to be paid ont 
of the fund. 


““l TR. 7 Ch. 648. 
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IN: THE HIGH COURT-OF JUDICATURE AT MADRAS, 


| Présent :-—Sir S. Subrahmania Aiyar, Offg. Chief Justice, 
eo and Mr. Justice Boddam. 
Karuppan Servai and others ch A ... ,Appellants* 


7 (Defendants). 
| 
Alagara Konndan |... m „Respondent 
(Plaintif). 


| 
Alorigage~-Once a mortgage alwaysa mortgage, applicability of, to mortgages between Karuppan 
1858 to 1883. aein 


The dm of “ once a mortgage always a mortgage” adopted by the Madras High ree 
Court though erroneous as pointed out by the’Jadiclal Committee in Pattabhiramier’s Koundsn. 
Cass! and Thambusawmy’s Case4 governs mortgages executed subsequent to 1858 
and prior to 1875 and between 1875 to 1882 the.date when the Transfer of Property 
Act became law. 

Second appeal from the oe of the District Court of 
Madura in A, S. No. 555 of 1901, presented against the decree of 
the Court of the District Munsif .of Madura in O. 8. No. 700 of 
1900.. 

The question in the case was whether a mortgage by conditional 
sale executed between 1875 and 1882 execnted itself according to 
its terms or was open to redemption after the date when according 
to its letter it became a sale. 


y. Krishnaswami Aiyar for appellants. 
P. S. Sivaswami Asyar for respondent. 


V. Krishnaswams Aiyar for appellant :—The mortgageis of 1877 
and, consequently, is not governed by the Transfer of Property Act. 
The leading case upon the subject is that of Pattabhiramaiyer’s case’. 
Then followed Thambusami’s caset. The case of Ramasams Sasirtgal 
v. Samiyappanayakan® dealt with a mortgage of 1864 and held in 
accordance with the suggestion in 1 M.at p. 28 that the erroneous 
decision of 1858 must govern the case. But the reasons given show 
that if.the mortgage had been one executed after 1875 the Privy 
Council decision in Patiabhtramatyar’s case would have been 


#8. A. No. 607 of 1903, 99th February 1904. 
1: 18 ML A, 660 at 562, 3. T. L. B. & M. 179, 
2 LIR 1M1 at88. nos, el 
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followed. (Offg. C. J.:—How can we say that parties intended to 
contract with reference to Privy Council decision as if that at once 
became known to the people). If it can be said that the decision 
of the High Courtin 1858 at once became known and influenced 
contracts, why not apply the same fiction to the decision of the 
Privy Council. (Offg. 0. J. :—They do not express any decisive 
opinion. It left the matter to the legislature. The legislature 
expressed its view in accordance with what the Privy Council said 
was erroneous view of the High Court. Why should we apply a 
different view to the intermediate period between 1875 to 1882). 
The legislature has declared its view only after 1882. If it said that 
the Act will apply retrospectively there will be an end of the case, 
(Offg. C. J.:—Why should we express a different view especially 
when the court has a number of times decided to follow the High 
Couri’s decision in mortgages between 1875 and 1882). If your 
Lordships feel bound by the case of Venkatasubbaya v. Ven- 
kayya) and the later cases I don’t argue the matter any further. 
(Offg. C. J. :—Not that we should be absolutely bound. But there 
is no sufficient reason to interfere with the course of decisions). 
Then if the Transfer of Property Act applies, 5.98 shows 
that the contract will execute itself. 8.98 after referring to 
classes of mortgages or combinations goes on to say that in all 
other cases of anomalous mortgages the terms of the contract 
should govern the case. (Ojffg. C. J.:—The answer would be that the 
term is invalid as a clog on redemption. And the contention leads 
to the curious result that a pure conditional mortgage makes the 
condition as to the contract executing itself invalid, but if it only 
contained a covenant to pay, the term would become valid). It is 
no clog on redemption. S. 60 expressly says that the act of the 
parties may extinguish the equity. (Offg. C. J. :—The transaction 
should be subsequent tothe mortgage. There was no equity of 
redemption to be extinguished by act of parties until the morigage 
was executed and this agreement was in the mortgage itself), 


P. S, Stvaswami Atryar for respondent, referred to the judgment 
of Turner, C. J. in Ramasamt Sastrigal v. Samiyappanayakan' 
as showing that in his view the{High Court judgment should be 


a eee ee ey, 2 
lL LLB, 4M. 179, 
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applied to the interval between 1875 and 1882 and to Venkata- 
subbayya v. Venkayyat and Ramayya v. Krishnamma*. No 
compensation should have been given to the mortgagee for im- 
provements.(V. K. It is found to have been necessary. )(Offg.C.J.:— 
Apart. from that, having regard to the doubtful state of the law, it 
is improvement in the bona fide belief of ownership). I gave him 
notice in 1894. (Offg. C. J.:—That is not enough. It may still be 
bona fide improvement. Moreover you did not sue till 1900). 


The Court delivered the following 


JODGMENT :—We are unable to accept the proposition that 
in Thambuswamy Moodely v. Hossain Rowthen* the Privy Council 
intended to lay down that the erroneous view taken by the Madras 
Court up to that time of the law was no longer to be taken as 
enforcible. The reference to legislation upon the point in the 
judgment of the Privy Council would seem to suggest that 
the Judicial Committee took no decided view as to whether 
their own rendering of the law inPattabhiramatyar’s caset or that 
of the local Courts was to prevail with reference to mortgages 
executed after 1858. In this state of things and having regard to 
the proposed legislation in theBill for the Transfer of Property, the 
majority of the Full Bench in Ragnaswame Sastrigal v. Samappa 
Naickar® held that they were at liberty to deal with the case of a 
mortgage executed subsequent to 1858 but prior to 1875 with 
reference to the course of decisions in this country. In regard 
to mortgages executed between 1875 and 1882 when the Transfer 
of Property came into force also a similar view has been adopted 
in Venkatasubbaya v. Venkayya® and Ramayya v. Krishnamma’, 
The present case is governed by these latter decisions. The 
appeal therefore fails and is dismissed with costs. The memo. of 
objections also fails and is dismissed with costs. 


a ea 





t 


L iLL, R., 15M, 230. 5. LL.B, 4M. 179 
3, iI. L. B., 28 M., 117. 6. LL.B, 15 M. 280, 
8, LL B, 1 M. L. T. I. L. E., 23 M, 117e 


4 ' 13 M. I. A. 516. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. ° 


Present :—Mr. Justice Boddam and Mr. Justice*Russell. 
Maria Susai Mudaliar... ... Appellant® in A. No. 85 
of 1902 (Plaintif). 


Ve 


The Secretary of State for India in 


Council ee ... Respondent in A. No. 85 
4, mad. 2/ El } of 1902 (Defendant). 
Maria Susai Mitta—Revenue sale for arrears—Purchase by Government-- Restoration, effect of —Implied 
Mudaliar grant of customary supply of water —Easements of necesstty—Second crop—Levy of 
TheSleoreta water-coss—Supply of water through Government source—Improvements by Govern- 
of Btate for meni—Second-crop cultivation, 
Ge T Where the Government purchases a mitta gold for arrears of revenue and 


restores it to the gon of the defaulter, the law will imply that this restoration or grant 
in the absence of a spocial contract to the contrary will carry with it all the rights 
of water and other cagsements of necessity existing at the time of such restoration 
or grant. 

Borgan v. Kirby’ ; Chanhan v. Fisk? followed. 

The grantee and those claiming under him will be entitled to the customary 
supply to his tanks,and when the water arrives in his tanks he can do what he likes 
with it. 

Watts v. Kelson’, and The Secretary of State for India in Council v. Perumal 
Psilai referred to. 

Such a right is not inconsistent with the vonnnon law rights olaimed by Govern- 
ment to the water flowiug in all natural channels which are subject to rights already 
acquired in water. 

In the case of water fowing through a Government sourco which is improved 
by Government tho Zemindar whose tanks depend for their supply upon the water 
flowing through such source may be entitled to a certain supply of water free; but 
the onus of proving the extent of this supply is on the Zemindar, and if he fails to 
discharge this burden his suit for restraining the Government from levying water-coss 
for second crop cultivation and for refund of the water-cess collected must be 
dismissed. 

Appeals from the decree of the Additional Subordinate PUNE: 8 
Court of Tinnevelly in O. 8. No. 28 of 1900. 


Joseph Satya Nadar for appellant in A. No. 85 of 1902. 


The Government Pleader for respondents in Po, and for 
appellant in A. No. 116 of 1902. 


T. V. Seshagiri Aiyar for respondent in A. No. 116 of 1902. 








* A. Nos. 85 and 116 of 1902, Sth January 1904, 
L LL.B, 2M 46, 3. L. B.6 Ch, 166, 
2. 87 R. R. 665, % LL.B, 24M 279, 
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The Court delivered the following ‘tet pug 
UASIUTr 


J UDGMENT ; :—The suit is by the present owner of Chockam- ühese rataty 
patti Mitta, one of the mittas which constituted the Chockampatti * ea 
Zemindari. The Collector of the District has imposed certain Oonnoil. 
water-cess on lands cultivated with second cropin the mitta. These 
lends are irrigated from tanks, the primary source of supply to 
which through 2 channels is the Karuppanadi river which we un- 
derstand isa jungle stream running, at the place where the channels 
take off, in Government land. For the purpose of these appeals the 
tanks Nos. 14, to 21 on the plan may be considered apart from the 
other two, Nos. 22 and 28. Tanks Nos. 14 to 21 receive their sup- 
ply through the channel called Perunkal. The tanks Nos. 22 and 
28 receive their supply through the channel called Papankal. The 
Subordinate Judge has granted the prayer of the plaintiff (1) as 
regards remission of water-cess charged in respect of tanks Nos. 14 

to 21 dnd (2) as regards the injunctien asked for in connection with 
these tanks so long as the second crop cultivation is raised with the 
custoniary water to which the plaint mitta has been found entitled 
by the Subordinate Judge. The Subordinate Judge has not grant- 
ed any injunction in respect of tanks Nos. 22 and 28, but he has 
given the plaintiff a decree as to remission of wator-cess charged 
under these tanks. 


` The plaintiff appeals in A. 8. No. 85 of 1902 in so faras the 
injunction in respect of tanks Nos. 22 and 28 has not’ been 
granted. 


The defendant has appesled in A. S. No. 116 of 1902 in so far 
as a decree has been given against him. 


The mitta is part of a Zemindari originally granted on a per- 
manent Sannad in 1808. It was sold for arrears of revenue in 1836 
and was purchased by Government but was “ restored” again in 
_1859 under a permanent sannad to the son of the previous Zemindar. 
In thé interval between 1886 and 1859 (Fasli 1268) Government 

executed certain repairs to the Perunkal in consquence of which 
_it is alleged that the supply of water to the tank Nos. 14 to 21 was 
increased. It should be mentioned that water from the Karuppanadi 
flows naturally into the Perunkal chamel. There is no dam across 
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i the river. It is the case for the defendant that in consequence of 


the increased supply referred to above in the tanks Nos. 14 to 21, 
second crop cultivation has been extended and it is on this extended 
cultivation, that the defendant purports to have imposed a water- 
cess. That there has been extension of cultivation is beyond a 
doubt, but the evidence points to the conclusion that most of it took 
place prior to 1859 and anyhow there are no figures showing the 
extent of second crop cultivation before ‘and after 1859. The 
plaintiff s case is that the Zemindari was “restored” in 1859 with all 
the rights to water which then existed. His case is- that the flow 
of water which he receives now is precisely what he received in 1859, 
and so long as he gets only the supply he is entitled to by long- 
established user he argues that Government has no right to impose 
upon him any water-cess even it there is an extension of cultivation. 


Iti is a fact that no improvement in the water-supply to tanks 
Nos. 14 to 21 has been effected since 1859. 


It appears to us that the most important point in these appeals 
is the question whether the Zemindari was restored in 1859 with 
the rights of water as they then existed im the improved state of 
the channels. We are of opinion that it was restored with those 
rights. The Perunkal channel supplies both Government and 
Yemindari tanks. The ayan ryots and the zemin ryots take the 
water in the channel by turns of five days each. It is also a fact 
that the channel is being repaired at the joint expense of Govern- 
ment and the plaintiff. There is no dispute about this, and it is 
not denied that this custom is being rigidly adhered to now as 
it always has been. When the Government owned the Zemindari 
the water was divided as it is now. What then was the position 
in 1859 when Government “restored” the Zemindari to the son 
of the former owner’ It is simply the case of the owner of all 
the lands under a channel restoring a portion to a former owner. 
Tn the absence of a special contract to the contrary the law will 
imply that this restoration or grant, carried all rights of water 
and other easements of necessity which existed at the time of the 
restoration or grant, namely, in 1859. (Vide Morgan v. Kirby} 
and Chanham v. Fisk*, also Watte v. Kelson?.) It is argued 


pect NL AL A A A A 
1 T. L. Ru 2 M. 46. 2, 87 R. B. 655. 8, .L. B. 6 Oh, p. 166, 
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for the defendant that the zemindar in 1859 after the restoration Maria Busai 


could not be in a better position than he would have been in 
if he had never lost his zemindari. We cannot attach any import- 
ance to this argument. A new sannad was granted in 1859. It 
was -not in all respects the same as the old one. Act VII of 
1865 was not then in existence. But it Government did not then 
wish to restore the zemindari as it existed with all the rights of 
improved water-supply, that was the time to introduce the 
recnired alterations in the sannad. Therights of the Zemindar 
or his, ryots to their accustomed mode of supplying their tanke 
are not referred to in any way at the time of restoration. We are 
of opinion therefcre that the zemindari was restored with all its 
customary rights and easements. And if that is so the case is 
clear iin so far as the tanks Nos. 14 to 21 are concerned. The 
following remarks of Sir G. Mellish, L. J. in Watts v. Kelson!, are 
applicable to the present case. “ Weare of opinion, however, that 
what passed to the plaintiff was a right to have the waterflow in 
the accustomed manner through the defendant’s premises to his 
premises and that when it arrived at his premises he could do 
what ‘he liked with it.” In other words, the plaintiff is entitled 
to the customary supply to his tanks and when the water arrives 
in his tanks he can do what he likes with it. This is the view 
taken, in The Secretary of State for India in Council v. Perumal 
Pillai’, a case which is on all fours with what is now discussed. We 
are of opinion therefore that the Lower Court’s decree is right so 
far as; tanks Nos. !4 to 21 are concerned. The right now decreed to 
the plaintiff is not at all inconsistent with the common law rig hts 
claimed by Government to the water flowing inall natural channels. 
The rights go claimed by Government and admitted by this Court 
are clearly set ont by Innes, J., in Ponnusawmi Tevar v. The 
Collector of Madura’, “I quite admit that the Government of this 
country has at all times assumed to itself and has the right in the 
interests of the public to regulate the distribution for use of any 
portion.of the water flowing in the natural channels in which 
rights have not as yet been acquired, and to this extent the claim 
of the lat defendant on behalf of Government cannot be gainsaid. 
But where a channel has been constructed by Government acting 


1." 6 Oh, A, p. 168, 2. I, L, R, 24 M. 279, 
| 8, SM. H.O. B, 6, atip. 22 
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ae as the agent of the community to increase the well-being’ of the 
y. country by extending the benefit of irrrigation and in pursuance 
prr of that purpose a flow of water is directed to the villages designed 
India in to be benefited, it becomes simply a‘question upon the circumstances 
` Counoil. 

of the case whether there has not been a conveyance to such villages 
in perpetuity of a mght to the unobstructed flow of water in the 
channel.” In many respects the facts in Ponnusams Tevar v. The 
Collector of Madura’ are similar to the present one. Thé 
plaintiff in that case claimed a right to all the water flowing 
in & certain channel. The report states: “There is no evidence as 
to how the channel came to be constructed or the date of its 
construction, but it is shown satisfactorily and not denied that for 
a long series of years it has conveyed water from the Vygay river 
to the Puvandi tank. The land through which it runs before it 
reaches Puvandi belongs to Government villages.” It was held in 
that case at p. 19 that “there can be no doubt that the right to 
an easement in the flow of water through an artificial water- 
course is as valid against the Government as it is against a private 
owner of land.” The Court held that the plaintiff had a right of 
ersement to the entire flow of water in the channel. The right 
which Government can claim or owns in the water flowing in the 
natural channels of the country must be subject to rights already 
acquired in such water. This is the principle laid down in Kristna 
Ayyanv. Venkatachella Mudalt*, and in Ramachendra v. Nara- 
yanasamt?. What the plaintiffs rights are in the Perunkal channel 

we have stated. 


The case of tanks Nos. 22 and 23 is different. In this case 
Government has carried out improvements to the source of supply. 
The tanks are supplied primarily from the Karupunadi through the 
Papankal channel. We take it that the Karupunadi is a Govern- 
ment source,and by virtue of his engagements with Government the 
plaintiff is entitled to a certain supply of water without paying for 
it, but the burden of proving the extent to which he is entitled lies 
on the plaintiff,and if he fails to sustain this burden his snit to this 
extent must be dismissed. The 1st witness for the plaintiff proves 
that a head-sluice was built to the Papankal about 15 years ago and 
other improvements have been effected by Government in the 


1. 5M. OCR, 6. © 2. 7 M. H.O, Ry p. 80, at p. 70: 
3. U.. By © OSM b pii Pees vè a ; 
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distribution of the water-supply. A chanel superintendent is also Ma 
iyar 

appointed by Government. The witnesses for the plaintif further v. 

prove! that extension of wet cultivation has taken place. The PELIR el 

Subordinate Judge very properly states that the evidence for tho cee 

plaintiff does not prove what is the customary supply to which the 

-plaintif is entitled in respect of tanks Nos. 22 and 28 and it docs 

not prove what was the exact extent of second crop cultivation in 

1859.: Under these circumstances the Subordinate Judge has, we 

think,'properiy refused to grant the injunction prayed for by the 

plaintiff. He has, however, directed the refund of the water-cess 

charged by the defendant. We think this portion of the lower 

court's decree cannot be sustained. Ifthe evidence was insufiicient, 

as no doubt it was, to show what water precisely the plaintiff was 

entitled to by virtue of his engagements, then it is difficult to see 

how the imposition of water-cess on the second crop charged by 

the Collector can be held to be unlawful seemg that the water came 

from the Karupunadi which is a Government source, We must 

therefore modify the decree in so far as it directs refund of wator- 

cess churged under the tanks Nos, 22 and 28. 


Appeal Suit No. 85 of 1902 is dismissed with costs. Tho 
plaintiff is not entitled to the injunction prayed for in respect of 
tanks Nos. 22 and 28. 


In Appeal Suit No. 116 of 1902 the appeal is dismissed with 
costs in so far as it concerns tanks Nos. 14 to 21. It is allowed as 
regards tanks Nos. 22 and 28 in so far as it claims that the charge 
of the water-cess should be allowed. The lower court’s decree 
directing a refund of the water-cess will be modified accordingly. 
“Tho parties are to receive and bear proportionate costs on this part 
of the appeal. 


i 
} 
i 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENCH). 
Present :— Mr. Benson, Mr. Justice Bhashyam Aiyangar, 
and Mr. Russell. 


Ponnusami Mudali 2: ... Appellant* (Defendant). 


Uv. 
Mandi Sundara Mudaili ... ... Respondent (Plaintif). 
Ponnnsami Civil Procedure Code, Ss. 525 and 623— Refusing io file an atcard-~—Decree—Appeal—~ 
sa No revision, 
Sundara An order of a District Munsif rofusing to file an award under 8. 525, C. P. O., is 


Nudali, 
a decree from which an appeal lies. Dictwm of tho Privy Council in Ghulam Jilani 
v, Muhammed Hasan), followed. Mana Vikrama v, Krishnan Nambudrt2, overruled, 


Appeal under Section 15 of the Letters Patent against the 
Judgment of the Honourable the Chief Justice, dated 2nd February 
1903 in O. R. P. No. 267 of 1902, presented under Section 622 of 
the Civil Procedure Code to revise the decree of the Court of the 
District Munsif of Vellore, dated 81st March 1902 in O. 5. No. 395 


of 1900. 


The Court (Mr. Justice Subrahmania Asyar and Mr. Justice 
Boddam) made the following 


ORDER OF REFERENCE TO A FULL BENCH :—The res- 
pondent in this appeal applied to the District Munsif of Vellore 
under Section 525 of the Code of Civil -Procedure to file an award 
made by two arbitrators to whose decision the respondent and the 
appellant had submitted certain differences in connection with a 
partnership trade they had been carrying on. 


The application having been registered as a suit, the appellant 
appeared upon notice and opposed the filing of the award. The 
District Munsif having taken evidence, and being of opinion that 
the arbitrators bad been guilty of misconduct in making the award 
refused to file it and “ set it aside.” 


The respondent then applied to this Court under S. 622 
of the Civil Procedure Code to have the order revised, and the 


* L. P. A. No. 20 of 1903, 15th October 3808. 
1 L.R. 38L A 5 2 I. L. B. 8 4 68, 
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learned Chief Justice came to the conclusion that the circumstances 
referred to by the District Munsif as involving misconduct were 
mere informalities in the procedure of the arbitrators, that no 
misconduct on their part was made ont and that under section 526, 
Civil Procedure Code, the District Munsif had no power to set 
aside the award, and consequently reversed the order of the Munsif 
and directed the award to bo fiJed. 


In' this appeal one point whict arises for determination has 
reference tothe nature and effect of the order of the District Munsif. 
If the said order was a decree within the meaning of the expression 
as used in the Civil Procedure Code and one appealable under the 
provisions thereof, this Court would have no jurisdiction to interfere 
in revision. 

In: Mana Vikrama v. Krishnan Nambudret, it was no doubt 
held that a decision whereby a Court refuses to file an award under 
section 526 is not a decree but only an order against which the 
Code allows no appeal. The Jearned Judges based this view solely 
on the ground that the proceeding under Section 525 is not in fact 
a snit—a ground, which, with all deference to the learned Judges, 
is obviously untenable, inasmuch as the section itself speaks of the 
proceeding, once the application is registered, as a suit and it is now 
established beyond controversy that such a proceeding is a suit 
though it be one commenced by an application and not by a plaint 
in the usualform. Our attention was also called to the following 
observation in Gowdu Magata v. Gowdu Bhagavan? tending to 
the same view :—“ In the former case (4. e., where the Court refuses 
to file the award) no right is conclusively negatived, for the award 
can be. enforced by an ordinary suit” (see at p. 800). But the 
suggestion thus made is in effect in conflict with the observations of 
the Judicial Committee in Muhammed Nawaz Khan v. Alam Khan*, 
which clearly imply that any matter which is directly and substan- 
tially in' issue and is determined in @ proceeding under Section 525 
would be res judicata in any subsequent litigation between the same 
parties involving the same points. 

: Morearer according to the ratio dectdends of the decision of the 
majority'in the Full Bench case of Mahomed Wahtuddin v.Hakiman* 


1. I-L. B. 8 M. 68. 3. L. BISI. A. 738. 
3. T, L. By 22M. 299, 4. I, L. B., 25 0, 767, 
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peer an order such as that in question here is a decree ; and the recent 
u l 


ve 
Sundara 
Mudali. 


case of Ghulam Jilani v. Muhammed Hassan! relied on by the 
appellant shows that the Judicial Committee apparently take the 
same view, At page 58 of the report, their Lordships, dealing with 
the case of applications to file awards made out of Court, observe :- 
Proceedings described as a suit and registered as such should be 
taken in order to bring the matter * * under the cognizance of the 
Court. That is or may be a litigious proceeding—cause may be 
shown against the application———and it would seem that the order 
made thereon is a decree within the meaning of that expression as 
defined in the Civil Procedure Code.” And as at page 56 they say 
‘‘the decisions of the Indian Courts on those provisions (viz., those 
of the Civil Procedure Code relating to arbitrations) are so conflicting 
thatit may be useful to state the conclusions at which their Lordships 
have arrived on some of the disputed points brought to their atten- 
tion in the course of the argument” the view stated in the passage 
quoted above has to be accepted as an actual:decision by the 
Committee on the point dealt with. It, therefore, seems to us that 
the ruling in Mana Vekrama v. Krishnan Nambudrt* on the point 
under consideration is erroneous. 





Next, taking the Munsif’s order in question to bea decree it 
seems to us to be clear that an appeal lay against it, for the prohi- 
bition against an appeal contained in the concluding pert of Section 
522 has reference only toa decree passed on an award accepted as 
valid and cannot apply to anorder amoanting to a decree which 
neither rests on noris madein accordance with an award bnt 
proceeds on the footing that there is no valid award. The cases 
Kombi Achen v. Pangi Achen’, and Krishnan Ghetti v. Muthu 
Palandi Vacha Makali Tevart, are decisions relating to decrees 
passed in accordance with awards. 


We, therefore, refer for the Full Bench the questions :— 


(1) Whether the order of the District Mansif, dated the 31st 
March 1902, refusing to file the award and setting it aside is a 
decree ? and 


(2) Whether an appeal lay against it ? 


l. LB. 201A. él. 8. I. L. R., 21 M. 406, 
2. L D. Ba 8 M68, & LL. B 23 M, 173.. 
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C. Sankaran Nair and R. Sivarama Atyar for appellant. 
R. Shadagopachariar for V. Krishnasamy Aiyar for raspondeat 


This appeal coming on for hearing before the Full Bench, the 
Court expressed the following 


OPINION :— We think that the matter is practically concluded 
by the dsctum of the Privy Council in the recent case of Ghulam 
Jilani v. Muhammed Hassan’, that an order made on an applica- 
tion to file an award under Section 525 of the Civil Procedure Code 
“ would seem to be a decree within the meaning of that expression 
as defined in the Civil Procedure Code.” This is a considered dictum, 
and is, we think, fully in accordance with the scheme and policy of 
the Code. 


Thef{decision of the Privy Council in Muhammad Nawaz Khan 
v. Alam Khan? is not at variance with the above view. We think 
that the contrary view taken in Mana Vikrama v. Krishnan 
Nambudrv* is erroneous. 


i 


Our answer to the reference made to us is (]) that the order of 
the District Munsif refusing to file the award and setting it aside 
is a decree, and (2) that an appeal lay against that decree. 


t 


INTHE HIGH COURT OF JUDICATURE AT MADRAS. 





Present :—Mr. Justice Benson, and Mr. Justice Bhashyam Aiyangar. 


Venkatagiri Iyer = ... Appellant® (Platntif). 
v. 

Sadagopachariar, and another ... Respondents (Defendants 
2 and 3). 


Civil Procedure Code, 8. 257 A—Sanection of Oonrt—Absence of sanction, effect of— 
Alieration of decree—Entry of satisfaction—Limitatton—Res judicata—Attachment 
—E fect of dismissal of enecutron petition on attachment—Order upon a preliminary 
1884€, effect of. : 
A-decree of Court cannot be subsequently altered except under Ss. 206 or 210, 
An agreement between the deoree-holder and the judgmeut-debtor securing rome 
additional benefit to the former does not become a part of the decree by sanction of 
court, but can only be enforced in a separate smt, 


“# A No. 69 of 1900 and A. A. O. Nos. 105 and 109 of 1902. 14h Ootober 1800, 
1 LR2LA 51, 3. L L,R., 18 0. 414, 3. LL. Ro 8M 68 
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Without sanction of court, suoh agreement ia void and cannot be enforced either 
in execution or in fa separate suit. To hold that the section does not make it void for 
a goparate suit is to defeat the very policy of the soclion which is Intended to protect 
jndgment-debtors from being coerced by threat of exeontion proceedings to submit 
to unconscionable exturtion by the deoree-holders and is also opposed to the olear 
terms of the scction. 

A sanctioned agreement to give time for the paymont of the judgment-debt 
operates as a stay of execution ander S. 244. 

An agreement which adjusts the decree is enforceable in a separate snit, even 
though sanction has not beeu obtained, if it does not secure the payment of any sum 
more than the amount payable under the decrec. 

If the sanctioned agreement makes any sums payable towards the decree in any 
particular manner, and pnymenis are so made, such payment should be certified to 
tho court under 8. 258, otherwise such paymonts will not be recognised in subsequent 
execution proceedings. The judgment-debtor can only sue for breach of contract, 


if such paymonts were not given oredit for. 


An application for sanction under S. 257 A is not a step in aid of execution and 
cannot furnish a fresh starting point of limitation for execution, 


Where after execution was barred, applications for oxecution had been put in 
ond granted after notice to the parties, and even moneys of the judgment-debtor 
in court had been paid tothe decree-holder, held that the Judgment-debtor was 
debarred from raising the question of limitation. 


An attachment made after notice to the Judgment-debtoy is not discharged by 
the mere fact of the appliostion for execution boing subsequently dismissed for 
default of proseottion. - 


A determination of one of the questions of law which may have tobe decided 
before execution van be granted, is not an order in execution and cannot operate ag 
res judicata unless it has been followed up by an order in execution. Nor need such 
a determination in the absence of an order following it be appealed against. 


Where an execution petition is withdrawn after the determination of one of the 
preliminary questions srising in the case such determiuation is no more than the 
expression of the Judge’s opinion and is of no effect for any purpose. 


Appeal from the order of the District Court of Salem, in 
M. P. No. 229 of 1902 in E. P. Nos. 36 and 88 of 1898 in O. 5S. 
No. 11 of 1898 on the file of the Suborbinate Judge’s Court of 


Bellary and Salem. 


P. R. Sundara Atyar and T. R. Venkatarama Nastri for 
appellants. 
V. Krishnaswami Aiyar and T. Narasimha Aiyangar for 


respondents. 
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The Court delivered the following 


J UDGMENT :—BHASHYAMN ÅIYANGAR, J.—The respondent in 
Appeal Against Order No. 105 of 1902 who is also the respondent 
in Appeal Against Order No. 109 of 1902 and the appellant in 
Appeal No. 69 of 1900 is the decree-holder in O. S. No, 12 of 
1886 which was brought upon a hypothecation bond for Rs. 8,000 
executed in September 1880. The decree was passed on the 22nd 
November 1887 for Rs. 6,000 with interest at 18 per cent. per 
annum and the amount cf the decree was recoverable both person- 
ally against the mortgagors and by sale of the mortgaged property 
subject to a prior mortgage in favour of the 8th defendantin that 
suit whose suit on his prior mortgage was then pending in O. 5. 
No. 8 of 1881 to which the puisne mortgagee, the plaintiff in O. 8S. 
No. 12 of 1886, was no party. O. S. No. 8 of 1881 was compromised 
and the decree in the terms of the compromise was passed on the 
80th iday of September 1890 for the sum of Ks. 68,3800 which was 
to be recoverable subject to the conditions therein provided by sale 
of the mortgaged properties. The mortgaged properties were brought 
to sale in execution of the decree in O. S. No. 8 of 1881 and 
purchased by the plaintiff therein whose purchase was confirmed on 
the 8rd day of October 1896. He applied for possession under 
S. 818, Civil Procedure Code on the 2nd day of December 1896 
and obtained possession on the 19th day of February 1897. The 
decree-holder in O. S. No. 12 of 1886 relying upon certain 
agreements entered into betwen him and the mortgagors subsequent 
to his,decree objected under section 885, Civil Procedure Code to 
the delivery of the property to the purchaser in execution of the 
decree in O. S. No. 8 of 1881 claiming that he was entitled to 
remain in possession of the property by virtue of such agreements 
which will be immediately referredto. His objection was overruled 
on the 5th day of January 1898 and in O. S. No. 41 of 13498 
he sought to recover possession of the property from the 2nd 
defendant therein to whom the property had been conveyed by 
the decree-holder and purchaser in O. S. No. 8 of 1881. Tho 
suit having been dismissed by the decree, dated the 18th day of 
November 1899, he has preferred to this Court Appeal No. 69 of 
1900. - eee 
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Venkatagiri On the 17th day of December 1888 the mortgagors—Judgment- 
‘ye — debtors in O. S. No. 120f 1836, executed a power of attorney 
ead (Exhibit IV in A. A. C. No. 105 of 1902) whereby the decree- 
—— holder was authorized to receive all the collections of rent made 


Pore from the mortgaged property (which was a Mitta) by the moniegar 
of the Mitta and to appropriate the same towards the decree amount 
after payment of peishcush and establishment charges. It was 
further stipulated in the power of attorney that the mortgagors 
were to render all the necessary assistance in the matter of collections 
being made by the moniegar afd that until the decree was liquidated 
they were not to revokethe power of attorney nor the orders to be 
issued by them to the moniegar and the other village officials for 
carrying out the said arrangement. On the same date, viz., the 
17th December 1888, the moniegar wrote to the decree-holder (vide 
Exhibit XIin A. A. O. No. 105 of 1902) informing him that an 
order had been received by him from the Mittadars (the mortgagors) 
that he should remit all the collections made from the Mitta to the 
decree-holder and that he would accordingly do so without fail. 


On the same day the judgment-debtors (defendants Nos. 1,2, 4 
and din O. 8. No. 12 of 1886) presented a petition to the Court 
under Ss. 257 and 805, O. P. C, which runs as follows :— i 


“1, Onr properties in the said suit are now brought forth for 
sale. If they are sold away we should incur heavy loss. We have 
requested the plaintiff in the suit to stay the sale, 

“2. We have also given an Agentnama to plaintiff enabling 
him to collect all the moneys due from the undermentioned Mitta 
villages through the moniegar of those Mittas,to pay the peishcush 
and take the balance in satisfaction of his decree amount. 


«3, Until the whole amount of the decree is satisfied according 
to the agreement mentioned above we shall not interfere with the 
money collections of the said Mittas ; nor shall we do anything which 
would cause loss to plaintiff. In collecting moneys, we shall do all 
manner of help to plaintiff even pecuniarily and we shall not do either 
expressly or impliedly, anything which is obstructive, unjust or 
fraudulent. We shall act according to plaintiff’s wish ; and we 
shall not either withdraw or cancel the aforesaid Agentnama until 
the whole debt has been satisfied. > ee 


i + 
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“4, In case the plaintiff is not able to realize the said moneys 
whether from difficulties raised by us or others, or from any other 
causelin case plaintiff is confronted with obstacles or hindrance, 
deficiencies or damages, and in case he is reduced to that pass, we 
hereby agree to let the plaintiff bring up all the properties named 
in the decree for sale in satisfaction of the amount decreed with 
costs, calculating interest on them at 2 per cent. per mensem from 
the daze of the decree to the date of realization, independently of 
any payments that that may have been made. 


‘5, The conditions of this petition should not be supposed 
either to have superseded the decree or modified it, nor should it 
be batred by limitation until the whole sum has been paid in the 
manner named above. 


“8, We, therefore, pray that the Court will be pleased to 
give sanction according to the aforesaid sections, corroborate the 
afovesaid arrangements and order us to act according to this 
petition.” 


On the same date, the Judge passed an order staying the sale 
until the Wednesday following adding that the judgment-creditor 
should in the meanwhile attach his signature to the petition present- 
ed by the defendants, The decree-holder without affixing his sig- 
nature to the petition already presented by the judgment-debtors 
presented an independent petition apparently on the 19th day of 
December 1888 which after referring to the order passed by 
the Court on the petition presented by the defendants runs as 
follows :— l 


«The plaintiff agrees for the postponement of the sale in the 
above'suit, provided the Court is pleased to sanction and confirm 
the arrangement and the agreements made with him on the 17th 
and 18th of this month by the said defendants under Ss, 257-A and 
305 of, the Civil Procedure Code.” 


Tt will be noted that in this petition the decree-holder refers 
not only to the power of attorney above referred to which alone 
was mentioned inthe petition of the 17th day of December 1888 
but also to an agreement of the 18th day of. December 1888-whioh 
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was entered into subsquent to the petition of the 17th day of De- 
cember 1888 and the order thereon. The nature and terms of 
this new agreement were not set forth in the petition nor was it 
produced before the Judge. The District Judge endorsed on the 
petition the following order on the 19th day of December 1888. 


“The agreement proposedis sanctioned. Thesale will now 
be stopped”. The agreement of the 18th day of December 1888 
above referred to is a registered usufructuary mortgage (Exhibit 
Ain Appeal No. 69 of 1900) and the operative part of itruns as 
follows :— | | 


‘We have mortgaged with possession the following proper- 
ties to you so that you may enjoy (them) in lieu of interest for Rs. 
8,810 which is inclusive of the interest and costs of O. 8. No. 12 
of 1886 and which is due to you from us. We will not interfere 
therein until the aforesaid debt is paid off in full. We will grant 
pattas and muchilikas withont there being lossto you and we will 
render every aid in the collection of money. We will get peishcush, 
&c.paid through your lessee. We will not subject you to any kind 
of liability. You shall not be answerable forany kind of loss. 
We have agreed to pay the aforesaid amount within 5 years. If 
any loss, obstruction or hindrance or deceit or evil deeds be occa- 
sioned by anybody tothe aforesaid properties or to any of your 
rights therein, this shall in no way prevent (you) from ‘recovering 
at your pleasure the aforesaid amount by means of the several 
properties which are shown as security and which are mentioned 
in the aforesaid decree, and from recovering from us personally by 
taking execution for the aforesaid decree amount in accordance with 
the conditions of thessaid decree. If we allow the aforesaid 
properties to besold by auction sale, we are answerable to pay the 
(amount of) loss which you may fix therefor. Grant of pattas, 
receiving muchilikas snd conducting attachment proceedings, &c. 
shall be uttended to, by Thammanier, of us. Having mortgaged 
with possession to you, we have delivered possession of the pro- 
perties, the particulars whereof are as follows :—” 


The decree holder’s lessee above referred to in the mortgage 
deed Exhibit Ais the moniegar orthe rent collector of the Mitta 
end Exhibit XII dated the 18th day of December 1888 in Appeal 
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Against Order No. 105 of 1902 is the lease patta given by the 
decree-holder to the Moniegar for fasli 1298 reserving a net rent 
of Rs. 1,800, the mittadars—the judgment-debtors—standing as 
suretios for payment of the rent by the lessee with interest thereon 
at 18 per cent. per annum 


All the future complications in the case are chiefly due to the 
sanction which was so irregularly accorded onthe 19th day of 
December 1888 to the alleged agreement and to attempts made to 
execute the decree as if the same could be varied by the subsequent 
agreement.On more occasions than one it has been judicially deter- 
nuned in execution proceedings both by the District Court and by 
the High Court on appeal that the order of the 19th day of December 
1888 can operate only as a sanction accorded to the agreement as 
embodied in the power of attorney and the petition presented by the 
judgment-debtors on the 17th day of December 1888 and that the 
agreement of the 18th day of December 1888 cannot be regarded 
as one sanctioned by the Court. Such determination has become 
final. In pursuance of the agreement entered into between the 
decree-holder and the jaudgment-debtors subsequent to the decree, 
the decree-holder appears to have been in some sort of possession or 
other between December 1888 and January 1893 when at the 
instance of the judgment-deotors a receiver was appointed by the 
Court to take possession of the Mitta as the decree-holder failed to 
pay the peishcush. 


In A. A.O. No. 105 of 1902, it is urged on behalf of the appel- 
lants—judgment-debtors—that the execution of the decree in 0.5 
No. 12 of 1886 is barred by limitation and also that the decree has 
been satisfied by the rents and profits realized or which ought to 
have been realized by the decree-holder during the time he was in 
possession of the Mitta as aforesaid and I now proceed to consider 
the question arising in this appeal. 


The first paragraph of S. 257-A, Civil Procedure Court relates 
to an agreement by which the decree-holder undertakes to give 
time to his judgment-debtor, for the satisfaction of the judgment 
debt.. The second paragraph relates to an agreement made for the 
satisfaction of the judgment-debt when such agreement secures to 
the docree-holder either directly or indirectly payment of any 
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er sum in excess of what may be payable under the decree. In regard 
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to both these agreements the section enacts that such agred- 
ments shallbe votd unless made with the sanction of the Court 
which passed the decree and it is indicated that the Court is to 
accord its sanction only if it deems that the consideration for such 
agreement is under the circumstances reasonable and not oppres- 
siveor unconscionable. The policy of the section is clear und the 
provision therein made is really in the nature of a rule of substan- 
tive law which, howerer, is enacted in the Procedure Code inas- 
much as it is connected with execution of decrees and the object is 
to debara decree-holder from using the process of Court though 
lawfully as an instrument of oppression and entering into uncons- 
cionable bargains with the judgment-debtor in consideration of 
his postponing the process of execution or otherwise agreeing for 
the satisfaction of the decree and it is hard to conceive of a strong- 
er and more appropriate legal expression than the word ‘ votd’ to 
give full effect to such policy. The whole object would be defeated 
by construing the section as rendering such an agreement (unless 
it has received the sanction of the Court) ‘‘ void ” only for puposes 
of execution of the decree but efficacious for securing to the 
decree-holder the benefit of the oppressive or unconscionable bar- 
gain if he brings a suit. Such construction of the section.not only 
frustrates the object of the Legislature by importing into the sec- 
tion the words “for purposes of execution of the decree” which do 
not exist there but proceeds also upon a misapprehension that the 
agreement referred to, if sanctioned by the Court,is to be regarded 
as incorporated into the decree and the decree executed as thus 
varied or added to. . This is entirely opposed to the whole scheme 
of the Procedure Code and to its express provisions. If the agree- 
ment that receives the sanction of the Court is one for the satis- 
faction of the judgment-debt ‘and payments made in pursuance 
thereof are certified or recorded as certified under S. 258, Civil 
Procedure Oode, there can be no further proceedings for execution 
of the decree and the agreement sofar asit provides for the pay- 
ment of any sum in excess of the decree amount can be enforced 
only by a separate suit and if the agreement which receives{ the 
sanction of the Court be one for giving time for the satisfaction of 
the judgment-debt under the first paragraph of S. 287-A, Civil 
Procedure Code the only efficacy it can have in ewecutton proceed- 
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ings will be to obtain an order under the concluding portion of 
clause. (c) of S. 244, Civil Procedure Code for stay of. execution 
until the expiration of the time stipulated in the agreement and 
if thé ‘consideration for such agreerhent be a promise made by 
the judginent-debtor to pay interest not provided for by the decree 
ora higher interest than that provided for by the decree or a 
certain sum in addition to the amount decreed, the decree-holder 
oannot seek to realize such interest or additional sum in execution 
of the: decree but can recover the same only by bringing a suit 
upon , ‘the agreement, A reference to Ss. 210 and 875A, Civil 
Proceddro Code will show that this is the correct view and that it 
is not. competent to the Court which passed the decree to vary it 
or add to it even if both the parties agree to such variation or 
addition except in the solitary instance referred to in paragraph 2 
of S. 210, Civil Procedure Code, or even without such agreement 
for the purpose of bringing the decree into conformity with the 
judgment under S. 206, Civil Procedure Code’ The Judicial 
Committee of the Privy Council strongly animadverted upon a 
variation of the decree made by the High Court in pursuance of a 
compromise entered into by the parties after the decree witha 
view to withdrawing an appeal to His Majesty in Council and 
held that such variation of the decree must be treated as made 
ultra vires in determining whether the execution of the decree was 
or WAS not barred by the law of limitation (Kotagtrt Venkata 
Subbanma Bao v, Vellanki Venkata Rama Bao‘). 

An agreement of the kind contemplated by paragraph 2 of 
S. 257A, Civil Procedure Code, will be perfectly valid as the basis 
for a suit even if it has not received the sanction of the Court, 
provided it does not secure tothe decree-holder either directly or 
indirectly payment of any sum in excess of the amount due or to 
accrue'due under the decree. The agreement will operate as a 
bar to the execution of the decree if it be certified or recorded as 
certified under the provisions of 8. 258, Civil Procedure Code, and 
it can be enforced bya suit. The last paragraph of 8. 257A, 
Civil Procedure Code, is significant of the sense in which the word 
‘ void? is used in the first and second paragraphs (Cf. S. 65 of the 
Indian Contract Act). It provides that in cases in which the 
decree-holder ‘evades the, provisions of paragraphs 1 and 2 and 
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receives from the judgment-debtor in pursuance of an agreement 
which has not received the sanction of the Court any sum in excess 
of the decree amount or any sum not provided for by the decree, 
either in satisfaction of the judgment-debt or for giving time for 
the satisfaction of the judgment-debt, the judgment-debtor may 
apply to the Court for the recovery of such excess payment or for 
crediting toward the decree amount any sum paid asa consider- 
ation for postponing execution. In the case of payment made or 
received in pursuance of an agreement sanctioned by the Court 
under paragraph 2 of S. 257A, Civil Procedure Code, such pay- 
ment can be recognized by the Court executing the decree only if 
it be certified or recorded as certified under 8. 253, Civil Proce- 
dure Code. 


Applying the above principles to the execution of the decree 
in O. S. No. 12 of 1886 and assuming as it must be that the agree- 
ment of the 17th day of December 1888 as embodied in the power 
of attorney and the .potition presented to the Court had been 
sanctioned by the Court and rightly soy such agreement must be 
regarded as a conditional agreement falling under paragraph 1 of 
8. 257A,‘5Civil Procedure Code. Paragraph 3 of the petition provides 
for the satisfaction of the judgment-debt by entitling the decree- 
holder to receive from the moniegar all collections made by him 
from time to time from the Mitta until the decree amount should 
be liquidated. So far, the agreement does not secure to the 
decree-holder any sum in excess of the decree amount payable 
under the decree and is not obnoxious to 8. 257A, Civil Procedure 
Code, even if it had not received the sanction of the Court. But it is 
provided in paragraph 4 that in the event of the decree-holder 
experiencing any difficulty, obstacle or hindrance in realizing the 
rents and profits.of the Mitta in the manner contemplated in para- 
graph 3, the decree-holder is to be at liberty to apply for execution 
of the decree claiming interest at 24 per cent. instead of at 18 per 
cent. the rate mentioned in the decree without giving credit to any 
payment that be may have received through the moniegar in the 
meanwhile. The effect of this provision in paragraph 4 is to give 
the judgment-debtor time for the{satisfaction of the decree and 
the consideration for postponement of the execution of the decree 
until the happening of the contingency mentioned in paragraph 4 


r 
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must be taken to be the payment of the additional interest of 6 per 
cent. and the benefit accruing to the decree-holder by his being 
allowed to appropriate to himself all payments which he may have 
in the meanwhile received from the moniegar under paragraph 3. 
If the arrangement contemplated by paragraph 3 had continued 
until the liquidation of the decree debt the payments received from 
the moniegar from time to time would operate only as payments 
made out of Court and that would be so whether or not the agree- 
ment under which the same was made is one which needed the 
sanction of the Court under paragraph 2 of S. 257A, Civil’ Proce- 
dure Code. Such payments cannot be recognized by the Court 
executing the decree unless certified or recorded as certified under 


S. 258, Civil Procedure Code. But if the decree is sought to be 


executed under paragreh 4 as it bas now been sought to be exe- 
cuted the question of payments received in the meanwhile by the 
decree-holder from the moniegar becomes irrelevant as the decree- 
holder is entitled to appropriate such payments to himself without 
crediting them towards the decree. If however the decree had been 
fully satisfied under paragraph 3 before the contingency contem- 
plated [by paragraph 4 happened, it would be a breach of contract 
on the part of the decree-holder to apply for execution under para- 
graph 4, but if nevertheless he does so apply the judgment-debtor 
cannot iresist execution unless within the time prescribed by Article 
173A of the Indian Limitation Act he has taken the necessary 
steps for having such payments recorded as certified under 8. 258, 
Civil Procedure Code. The decree-holder, however, in his present 
application for execution (E. P. No. 26 of 190J) does deduct from 
the decree-amount the sum of Rs. 3,768-4-9, which he admits as 
having been realized by him from the rents and profits of the 
Mitta including two payments made to him under the orders of 
the -Court by the Receiver (vide Exhibits B and C in Appeal 
No. 69 of 1900) though in his previous application be did not 
credit the judgment-debtors with that amount. 


On behalf of the judgment-debtors, it was contended before 
the District Judge and before us in appeal that the decree should 
be held to have been satisfied by tuo rents and profits actually 
realized or which ought to have been realized from the’Mitta by 
the decree-holder between December 1888- and January 1898 
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during which period it is alleged he was in possession as usufruc- 
tuary mortgagee and this question appears to have been raised by 
the judgment-debtors as early as 1892 and again in. 1898 though 
on both those occasions the matter appears to have been dropped 
by reason of their failure to deposit the Commissioner’s fee. The 
District Judge, however, has now investigated the matter and come 
to the conclusion that Re. 3,843-7-9 represents approximately the 
amount actually received by the decree-holder but as the decree- 
holder admits having received Rs, 3,768-4-9 the District Judge 
adopted that figure. Under the ‘agreement of the 17th day of 
December 1888, it is clear that the decree-holder cannot be 


regarded as a usufructuary mortgagee of the Mitta, at the most he 


is only an assignee of the rents and profits which the moniegar 
may collect from time to time and he cannot be charged with the 
liabilities and responsibilities of am asnfructuary mortgagee of 
the Mitta. The matter no doubt has been complicated by the 
fact that the decree-holder obtained a usufructuary mortgage of 
the Mitta on the 18th day of December 1885 and acted on the 
suppusition that that also was sanctioned by the Court on the 19th 
day of Decemler 1888 along with the agreement of the 17th day 
of Decembor 1888. Such possession therefore as he had of the 
Mitte until January 1893 was as a matter of fact principally on 
the strength of the usufructuary mortgage bond which, however, 
strangely enough, provided that pattas and muchilikas were to 
be exchanged with the ryots by the mortgagora—the judgment- 
debtors themselves, and not by the mortgagee—the decree-holder, 
and it was also provided therein that the judgment-debtors were to 
render every ald to the decree-holder in the collection of rents and 
profits, The decree-holder was to enjoy the rents and profits in 
lien of interest for the decree-amount inclusive of interest and 
costs and it was stipulated that the amount of the decree should be 
paid within five years. If the agreement entered into under 
this usufructuary mortgage secures to the decree-holder payment 
indirectly of any sum on account of interest in excess of the 
interest due under the decree, it will be void under paragraph 2 


~ of S. 257A, Civil Procedure Code, as it must be taken not to have 


been sanctioned by the Court and if any such excess amount has 
in fact been realized by the decree-holder that will have to be 
credited towards- the decree amount under the last: paragraph of 
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S. 257A, Civil Procedure Code. But it has not been contended, 
and there is nothing to show, that the mortgage deed secures to 
the decree-holder either directly or indirectly payment of any 
sum in excess of the sum due or to accrue due under the decree. 
Even :on the assumption that the mortgage deed is not void 
for want of sanction, I am satisfiec for the reasons given by 
the District Judge und especially in view of the undertaking 
by thle judgment-debtors to exchange pattas and muchilikas 
with the royts and to render all assistance to the decree-holder 
in the collection of rents and profits that the decree-holder 
cannot be justly charged with anything more than the amount 
admitted by him and it is, therefore, unnecessary to consider and 
determine whether the judgmen‘-debtors can plead satisfaction of 
the decree in the manner alleged by them and if not whether in 
view of the 90 days’ period of limitation prescribed by article 173 
A of the second schedule to the Iudian Limitation Act they can be 
regarded as having set the Court in motion in time to cause the 
alleged payment to be recorded as certified under the second 
paragraph of S. 258. Civil Procedure Code. As already observed 
(both in the agreement of the 17th day of December 1888 and in 
the mortgage decd of the 18th day of december 1388) it is provided 
that in the event of the decree-holdor experiencing any difficulty, 
obstacle or hindrance in realizing the rents and profits of the Mitta, 
he is to be at liberty to apply for execution of the decree without 
giving credit for the amounts already realized. Though it may be 
that the decree-holder cannot claim this benefit under the mortgage 
deed of the 18th day of December 1888 it does not follow that he 
cannot claim this benefit under the agreement of the 17th day of 
December 1888 which has been sanctioned by the Court. As how- 
ever he has in his last execution Petition (No. 26 of 1901) credited 
the judgment debtors with this sam no question has been raised as 
to whether in the events which have happened he could claim the 
benefit of this sum under paragraph 4 of the petition without crediting 
it towards the decree amount. 
E 

The question of limitation which is raised as a bar to the 
execution of the decree is not dealt with by the District J udge in 
his judgment, dated the 31st July 1992 (wrongly described as order) 
in Execution Petition No. 26 of 1901 now under appeal. Tt would 
appear from paragraphs 31 and 82 of the judgment that the execu- 
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Li es tion petition has been finally granted so far as it prays for the 


attach ment of certain immovable properties of the judgment-debtors 
though apart from the judgment no formal order to that efect has 
been passed, as it ought to have been. The question of limitation 


, appears to have been decided in favour of the decree-holder by an 


interlocutory judgment (wrongly styled “order”),dated the 7th April 
1902 passed on Execution Petition No. 26 of 1901. Though a copy 
of this judgment is not a part of the records sent up to this Court, 
a certified copy of it has been produced before us at the hearing 
by the respondent’s pleader, and though there was no appeal pre- 
ferred against it by the judgment-debtors, it ought in my opinion 
to be regarded simply as the recording ofa finding on one of the 
issues arising’ in connection with the execution application before 
passing a final order on the petition after deciding the remaining 
issues. The appellants, therefore, are not precluded from raising the 
question of limitation in this appeal which they have now preferred 
against the final order. The question of limitation has, therefore, 
now to be decided in the appeal. It will be remembered that the date 
of the decree in O. S. No. 12 of 1886 is the 22nd November 1887. 
The first application for execution, E. P. No. 585 of 1888 was presen- 
ted on the 24th September 1888; it is not denied that that was in 
accordance with law. The application was granted and the property 
mortgaged was apparently advertised for sale on the 17th day of 
December 1888 on which day the sale was adjourned to the 19th 
and on the latter date it was stopped in pursuance of the arrangement 
which was sanctioned on that date. The second application was 
Execution Petition No. 7 of 1890 which was presented on the 20th 
June 1890 but that was dismissed and rightly dismissed as the 
relief thereby sought was the recovery from the judgment-debtors 
of the sam of Rs. 5,000 for an alleged breach by the judgment- 
debtor of the agreement sanctioned by the Court on the 19th day 
of December 1885. It is impossible to regard this application as in 
any sense an application for the execution of the decree made in 
accordance with law within the meaning of clause 4 in third column 
of Article 179 of the second schedule to the Indian Limitation Act. 
The third application, Execution Petition No. 52 of 1891 was pre- 
sented on the 7th December 1891 which is more than three years 
from the date of first application, vtz., the 24th September 1858 
but within three years from the 17th December 1888. If the 
making of an application under 8, 257 A, Civil Procedure Code, is 


PARTS IX & X.] THE MADRAS LAW JOURNAL REPORTS, 878 


the taking of some step in aid of execution of the decree by obtaining 
the Oonrt’'s sanction to au agreement entered into for the satisfaction 
of the judgment-debt, Hxecution Petition No. 52 of 1891 would be 
one made within time in accordance with law. The contention that 
this application could not be regarded as one made in accordance 
with law, because the decree-kolder claims the decree amount as 
settled by the mortgage bond, dated the 18th December 1888,0n the 
footing that that was sanctioned by the Courtis manifestly unten- 
able; but in my opinion the petition of the 17th December 1888 
cannot be regarded as an application made to take some step in aid 
of the ewecution of the decree. The application, Hxecution Petition 
No. 82, of 1894 was presented on the 7th November 1894 which is 
within three years from the date of Execution Petition No. 52 of 1891 
and the decree-holder therein sought to realize the amount of the 
decree by executing it personally against the judgment-debtors by 
attaching under 8. 278, Civil Procedure Code., the decree for money 
in Original Suit No, 11 of 1893 which the judgment-debtors had ob- 
tained against a third party for payment of Rs. 10,000. The decree- 

holder also prayed that he might be put in possession of the mortgaged 
| properties for being enjoyed in lieu of interest on the decree amount 
in accordance with the mortgage bond of the 18th December 1888. 
The Oourt on the 17th November 1894 issued an order attaching 
the decree and gave notice to the judgment-debtors in regard to 
the remaining portion of the application and on the 29th March 
1895, the petition was dismissed for default of decree-holder’s 
appearance, This petition mast also be regarded as one made for 
execution of the decreein accordance with law and the prayer 
contained in it for attachment of the decree was actually granted 
though if may be that the dacrae-holder was not entitled to certain 
other reliefs claimed in the petition. The fifth applcation No. 61 
of 1895 was presented on the 28th November 1895 praying among 
other things for sale of the mortgaged properties. This was 
dismissed as barred by limitation on the 10th November 1896 (Vide 
Exhibit IV in Appeal No. 69 of 1900). Against that order an appeal 
was preferred to the High Courtin A. A. O. No. 47 of 1897 and 
on the 16th February 1898 the order appealed against was reversed 
and the Execution Petition No. 61 of 1895 was remanded for being 
dealt with afresh, even the question of limivation however not 
having been finally disposed of. Before E. P. No. 61 of 1895 was 
reheard on remand the present application for execution of-the 
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judgment-debtors in O. S. No. 12 of 1886 will prevail against 
the attachment of the decree under S. 278, Civil Procedure Code, 
such atiachment having been made in execution of the decreein OQ. 
B: No. 12 of 1886 prior to the assignment of the decree in O. S. No. 
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Coren 


-l of 1893. Asalready stated the attachment was made by order Aiyangar, J. 


of the court, dated the 17th November 1894, passed on E. P. No. 32 
of 1894. 1tis contended that because the execution petition which 
contained also other prayers was dismissed on the 29th March 1895 
„for default of the decree-holder’s appearance, such dismissal 
. operates in law as withdrawal of the attachment which had already 
been|made and that, therefore, the subsequent assignment of the 
decree in favor of the appellant is valid as against the attaching 
creditor, Itis not alleged that the notice of attachment has been 
cancelled or withdrawn and it is dificult to see on what principle 
_ it can be held that the attachment was not subsisting at the date of 
the assignment of the decree, The order of the District Judge is, 
; therefore, right and I would dismiss A. A. O,No. 109 of 1902 with 
- Costs’ 


A No. 69 of 1990 is prosecuted only against the ist and 2nd 
“respondents, it having been already withdrawn on the 4thSeptember 
1901 $0 far asthe 8rd and 4th respondents are concerned to whom no 
i notice had been served.From theMemorandum of Appoil their names 
‘will be struck out. The suit out of which this appeal has arisen has 
already been referred to. 14 was brought on the footing that the 
plaintiff is the usufructuary mortgagee of tte Mitta by virtue of 
theagreement embodied in the petition of the 17th day of 
‘December’ 1888 and also by virtue of the registered deed of 
‘mortgage dated the 18th day of December 1888 which is marked 
‘as Exhibit Ain thecase. The petition of the 17th day of December 
1888 was, however, not exhibited in this snit and 1 think that the 
“omission was intentional it being clear that under that document 
“he cañriot be regarded as a usufructuary mortgagee of the Mitta 
' entitled ta maintain the suit in ejectment. It is now tendered ag 
‘additional evidence in the appeal and even if it be admitted it will 
.makeno difference whatever in: the result, and it is therefore 
rejected. 


a Among the various issues recorded in the case the seventh issue 


„runs as. follows :—“ is plaintiff. debarred from claiming possession 
by, the subsequent application to execute the decreein O, S. No, 12 
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Laas '1 of 1886.” This issue is considered by the Subordinate Judgein para- 

v. graph 2lof this jadgment and judging from the reasons given by 

ae him which, however, it is difficult to follow,it is evident he meant to 

Bhashvan Eide this issue against the defendants though in terms he records 
yan 

Aiyangar J a finding on this issue in the affirmative and by implication therfore 

in favor of the defendants. Thearguments in the appeal were in 

the first instance confined to this issue and as our finding on this 

issue is fatal to the maintainability of the plaintifi’s suit, the appeal 

has not been argued in regard to the other questions raised in the 

appeal. Itisclear from the mortgage deed Exhibit A, the operative 

portion of which is above set forth, that the pluintiffs cannot seek 

the double remedy of executing the decree in O. S. No. 12 of 1886 

and also of recovering possession of the mortgaged property. Under 

Exhibit A, the plaintiffi—decree holder—has reserved his full right 

to enforce execution of the decree both personally against the 

judgment-debtors and also by sale of the mortgaged property if he 

should incur any loss or experience any obstruction or hindrance in 

his enjoyment of the Mitta as usufructuary mortgagee in lieu of 

interest on the decree amount. It may be that even if such loss, 

hindrance or obstruction takes place, he may instead of enforcing 

execution of the decree, enforce his right to remain in possession 

of the mortgaged property undisturbed or recover possession thereof 

by a suit if necessary, if he be dispossessed before the decree 

amount is paid to him and in this sense the’ recovery by way of en- 

forcing the decree by execution would be only a cumulative remedy 

and would not preclude him from maintaining his position as 

usufructuary mortgagee instead of falling back upon his right to 

apply for execution of the decree. Such possession as he had 

under the mortgage deed was more or less hindered and obstructed 

from the vory beginning and he completely lost it in 1893 when at 

the instance of the judgment-debtors a Receiver was appointed. 

Under the terms of the mortgage deed he was entitled to apply for 

execution of the decree in the events which have happened and he 

accordingly applied for execution of the decree in Execution Petition 

No. 32 of 1844, which was partially granted so far as the attachment 

of the decree in Original Suit No. 11 of 1898 was concerned and 

in Execution Petition No, 61 of 1895 and Execution Petition No. 26 

of 1901 in continuation of the latter. These petitions were presented 

and substantially granted by the District Court before he brought 

this suit onthe 16th December 1898 and the orders of the District 


r 
h 
}! 


|, 
ii a & X.| THE MADRAS LAW JOURNAL BRPORTS, 377 


Judge have also this day been confirmed by this Court in A, A. O. u 
Nos. 105 and 109 of 02. It is, therefore, clear that this suit to v. 
recover possession as usufructuary mortgagee of the Mitta in Sa PERA 
question cannot be maintained and the suit ought to have been dis- on 
missed at the first hearing on this simple ground. Itis, therefore, Ai angar, J. 
unnecessary to consider the other issues involved in the case and I 

would dismiss the appeal with costs. 


BENSON, J.—I concur throughout. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Charles Arnold White, Chief Justice, 





| and Mr. Justice Snbrahmania Aiyar. 
Venkatasami Pillai ... Appellant* (Plaintif—judgment- 
v. debtor). 


a Ammal and others. Respondents (Petitioner—lst Deft’s. 
Judgment-credstors), 
Decree in favor of a Hanager—Decree reversed on oppeal—Reatitution—Personal liabi- Von atasami 
lity of manager. Pillai 


v. 
Where the manager of a templo obtains a decree for payment of money and after Kuppayeo 
realizing the same in execution pays the sum go realized to the temple committee,but Ammal, 
the original decree is reversed on appeal, restitution cannot be enforced against hin 

by arrost, 


The private property of an individual cannot be taken in execution of a deoree 
against him in his capacity as manager or trustee of a temple (except in respect of a 
liability, arising by his breach of trust) just as the property of tho temple cannot be 
taken in excontion where the decree against him is in respect of his personal debt. 

Appeal from the order of the District Court of Trichinopoly, 
in E. P. No. 809 of 1908 in O. S. No. 28 of 1898 on the file of the 
Subordinate Judge’s Court of Trichinopoly. 


The facts are as follow:—One Venkatasami Pillai as the 
trustee of Thirunedungulam Devastanam brought O. S. 28 of 1898 
on the ‘file of the Subordinate Judge’s Court of Trichinopoly against 
the first defendant, an ex-trustee, and two others (lessees) for the re- 
covery, of Rs. 4,000 and odd collected by the first defendant from 
the lessees due to the temple and misappropriated by the first 
defendant. The Sub-Judge gave him a decree as claimed in the 
plaint against the first defendant. The first defendant then filed an 
appealyin the High Court against the decree of the Sub-Judge and 
died ponding the appeal. His widows, Kuppayee and two others 
then prosecuted the appeal. On appeal the High Oourt modified 
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the decree of the Sub-Judge by allowing the plaintiff a sum of 
Rs. 80 only as there was no evidence of other sums as having been 
collected and misappropriated by the first defendant. The plaintiff 
executed his decree of the Sub-Court while the appeal was pending 
and handed the same over to the President of the Devastanam 
committee. The first defendant’s representatives then applied in 
execution of the decree of the High Court to get back the amounts 
paid by the first defendant in execution of the decree of the Sub- 
Court by arrest and imprisonment of the judgment-debtor. 

T. Natesa Atyar for appellant. 

T. Rangachartar and T. V. Muthukrishna Acyar for respondents. 

The Court delivered the following 

JUDGMENT :—In this case the plaintiff sued as manager of 
a temple, and he is so described in the decree which he obtained. 


On payment being made to him in pursuance of the decroe he 
handed over the proce: ds to the temple committee. On appeal, the 


. plaintiff's decree was reversed, an order for restitution wns made, 


and on the failure of the plaintiff to make restitution, an applica- 
tion was made for execution of the order by his arrest. 


The decree was obtained by the plaintiff in his representative 
capacity as trustee, and the order was made against him in his 
representative capacity. Trust property cannot be taken jn 
execution, wherethe decree is against a person who is a trustee if 
the debt in respect of which the decree is obtained is a personal 
debt. Conversely the private property of an individual cannot be 
iaken in execution of a decree against that individual in his’ 
capacity as a trustee, excepting, of course, ina case where the 
liability arises from a breach of trust on the part of the trustee. 
Here there is no question of a breach of trust by the trustee, 

The order of the;District Judge, in so far as it authorizes the 
arrest of the plaintiff by way of execution of the restitution order 
must be set aside. 

As regards the memo of objections the defendants are entitled 
to interest at the rate of 9 per cent. from the dute of payment by 
them under the decree. 

The costs of this appeal must be paid by the defendants. 

The costs of the memo of objections must be paid out of the 
trust fund. 


_— 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Subrahmania Aiyar 

| and Mr. Justice Sankaran Nair. 

Vythilinga Mudaliar . Appellant* in both the cases (Plaintif). 
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| YV. 
Ramachendra Naicker ... Respondent in both the cases (Defendant). 


Mohin Arrangement byGovernment—Temple to receive assessment—HEffect of arrangement Vythilinga 
—Ees Judicata—Oertainty of estoppel— Decision in a suit for one fasis how far Mudaliar 
binding in sust for subsequent fasli. Aan cadens 
Where in lieu of Mohini allowance payable to a temple by the Government the Naicker. 


liability of the temple to pay asseasment on certain lands was released and for the 
balance, the Government directed the first crop assessment payable on certain lands 
by defendant's ancestors tobe paid to the temple and the defendant’s ancestor executed 
an undertaking to Governmont to pay such assessment to the temple and the trustees 
of the temple also executed Muchilika to Government ogreeing to receive the asseas- 
ment in satisfaction of their claims for mohini, the claim of the temple for such 
assessment was not based upon any contract between the temple and the choultry 
yrrespective of any possession by the latter of lands. It was a olaim to enforce 
the hability upon property as by the arrangement tho lands, tho revenue 
of which) was assigned to the temple, became snam lands Vested in the latter who 
became entitled to the melwaram on guoh lands. 

In a former suit the temple sued the defendant for the melwaram. The defend. 
ant contended that he was not liable as he was not in possession of so much of the 
lands as was believed to have beon in the possession of the defendant’s ancestor at the 
time of the arrangement, The plaintiff’s claim was decreed by the Munsif on the 
ground rhat the defendant should soek his remedy fromGovernment ond the Sub-judge 
confirmed this decree upon the ground that the defendant was preoluded from raising 
his contention by reason of the payments made by his family for a long time upon 
the whole extent. In second appeal, the High Court held that they “ saw no renson 
to differ from the courts below”. 

In a ‘second suit by tho trustees for the melwaram due for different faslis the 
same contention was raised but the plaintiff pleaded that it was rea judicata by tho 
former decision. 

Held'(1). that in order to sustain a plea of res judicata what was relied upon as 
estoppel must be certain. 


(2). that where the first court based its decision upon one ground and the second 
court upon different and inconsistent ground and the third court simply affirmed 
the decision of both the courts tne decision was uncertain and it would be im- 
possible to say what exactly was decided. 


(8). , that the decision in the former litigation was not res judicata and the 
defeudant was entitled to raise his contention. 


(4). that, even apart from this, a decision in a suit for melwaram of one falsi would 
not estop, the defendant who was sued for melwaram for subsequent faslis from con- 
tending that he was not in possession of the lands in respect of which melwaram was 

t A. A. O. Nos, 7 and 8 of 1904. 3nd August 1904. 
F 
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Vythilings olaimed and that as such he was not liable although he might have raised the same 
si aaa contention.in the suit for the previous fasli and the melwaram was decreed against 
Ramachendra him and although the defendant might not allege that the lands had gone out of his 
Naloker. possession subsequent to the previous suit 
A payment made to the temple for along series of years upon the footing that 
the defendant and his family had the same extent of lands asthey were supposed to 
possess at the time of the arrangement would not ba~ the defendant and his family 
. from showing that thoy had not such extent even at the time of the original arrange- 
ment. 


Appeals from the orders of the Subordinate Judge’s Coart of 
Tanjore in A. 5. Nos. 523 and 553 of 1903, presented against 
the decrees of the District Munsif’s Court of Negapatam in 
O. K. Nos. 198 of 1902 and 196 of 1901. 

V> Krishnaswami Aiyar, K. Srinivasa Asyangar and 
T. V. Gopalasams Mudaliar for appellant. 

C. Ramachandra Rao Saheb for respondent. 

The Court delivered the following 

JUDGMENTS :—SuUBRAHMANIA Ajvar, J.—Sowrirajaperumal 
temple of Tirnkkannapuram in the Nannilam Talng of the Tanjore 
District, wes entitled to receive from the Government an annual 
money allowance spoken of as Mohni. This allowance used to be 
disbursed from the Public Treasury till 1863. In that year the 
Government made another arrangement with reference to the 
allowance. The temple itself having owned in different villages 
ryotwary lands liable to pay to Government a total assessment of 
Rs. 705-9-2, the inetitution was exonerated from the liability to 
pay this assessment and the liability of the Government to pay the 
allowance to the temple was pro tanto put an end to. With refer- 
ence to the remainder of the allowance the assessment due to 


Government in respect of certain ryotwary lands in four villages 
was directed to be paid over thereafter to the trustees of the tem- 
ple. Sami Naik who was taken to be the then holder of these 
lands executed a Muchalika to Government undertaking to pay the 
assessment to the temple. The trustees of the temple also executed 
amuchalika to Government agreeing to receive the assessment 
due upon the lands referred to in satisfaction of the claim the 
temple till then bad on the Government. No writing passed bet- 
ween the trustees on the one hand und Sami Naik on the other. 
But ever since, payments as contemplated under the arrangement 
were made by Sami Naik or his successors up to the last revision 
of settlement in the District. 


t 
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The present litigation isin respect of moneys claimed to be ee 


due to the temple from tho defendant Ramachandra Naik, grand- v. 
son of Sami Naik, who in one of the Suits (O. 8. No. 196 of 190') ee 
is impleaded ia his character of trustee of the Enangudi Choultry E iis 
founded by Sami Naik and endowed with 10 velis and odd of land Ayar, J, 
belonging to him in one of the said four villages, while in the other 

(O. B. No. 198 of 1902) heis impleaded as holding in his own 

right part of the lands the revenue of which is alleged to have 

been assigned over to the temple. In the first of these suits the 

plaintiff claims Rs. 182-9-7 as the amount payable per annum by 

the choultry for 8 faslis from 1807, and in the other Rs. 219-11-8; 

payable per annum by Ramachandra Naik personally for the three 

faslis from 1808. Various contentions of law and fact were raised 

inthe written statements, but only one point has ut this stage to be 
considered, viz., whether the trial of the contention as to the extent 

actually in the possession of the defendants in the respective suits out 

of the lands the right to the revenue whereof was granted to the 

temple, is barred by the decision in two previous suits O. S. No. 870 

of 1897.and O. S. No. 50 of 1899) brought on behalf of the temple 

against the choultry and Ramachandra Naik respectively, for the 
recovery of sums claimed to be dus on account of three faslis prior 

to the periods in question in the present suits. 


It will be sufficient to deal with the suit against the choultry, 
as the decision of the question in the other suit practically follows 
this. Mr. Krishnaswamy Aiyar on behalf of the plaintiff, if I under- 
stood him rightly, suggested that the plaintiffs claim is on a 
contract’ between the temple and the choultry under which the 
choultry is bound to pay to the temple a fixed sum of Rs. 182-9-7 
per annum, without reference to the question of the possession of 
the Mohini lands by the choultry or the extent thereof actually in 
its hands. This suggestion is altogether unwarranted by the plaint 
as the following extracts therefrom, which state the nature of the 
claim, will show :— 


“3, On 26th November 1868, defendant’s paternal grand- 
father Sami Naicker executed a Muchalika to Her Majesty’s 
Government stating that he would pay to the said (Sowriraja- 
perumal) temple from fasli 1273 the sum of Rs. 1,1] 7-5-8 being 
the thirva (exclasive of Kaval income) of 47 velis 18 mahs 47,3+ 3} 
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ae gulis of lands in the four villages of Pandaravadi Puliakudi &c., in 


T Nannilam Taluk, just as he had been paying to the Sircar. Under 
Ramachendrs the agreement relating to charity and the partition deed, executed 
TEET, in the family of the said Sami Naicker, 10 velis 18 mahs 624 gulis 

Aiyar,J. in Pandaravadi Puliakudy village out of the lands mentioned in 
the said machalika, has been assigned to the chariry-choultry in 
Hnangudi which was under the management of the said Sami 
Naicker. So long as the said Sami Naicker was living he was 
paying to the temple Rs, 182-9-7 the balance of the thirva exclusive 
of 5 per vent remitted for vicissitudes of season out of Rs 192-3-5 
the thirva proportionate to the said lands. After his death his son 
Venkatasubba Naicker was paying the said thirva to the plaintiff 
on account of the tomple. 


“A, Aftor the death of the said Venkatasubba Naicker, his 
son and heir, the defendant, who had been conducting the said 
charity, has paid to the plaintiff for the temple the said thirva in full 
for Fasli 1808. He paid a portion for Fasli 1804 and did not pay 
the balance. 


«5. Plaintiff sued the defendant in O. S. No. 370 of 1897 in ` 
this Court in respect of the balance due for the said Fasli 1304 and 
the sams due for Fasli 1805 and 1306 and on tho defence of the 
defendant, decree was passed in favour of the plaintiff in theOnginal 
Suit, Appeal and Special Appeal. 


“6. After that he has not paid for 3 Faslis 1807, 1808 and ` 
1309. In spite of demands defendant has been evading payment.” 


= The claim set forth as above is based entirely on the effect of 
tho arrangement made in 1863 and what was done thereunder, and 
it is perfectly clear from the provisions of the two muchalikas then 
exc¢uted that the lands the right to the revenue whereof was trans- 
ferred to the temple, became Jnam lands vested in the temple. Even 
without the opening sentences which occur in both the documents, 
the conclusion as to the nature of the arrangement must, in the 
circumstances of the case, be as above stated and the express 
language of those sentences puts the matter beyond all doubt, for 
those passages show that the arrangement was made in accordance 
with official orders on the subject of relieving the Government from 
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- the duty of making money allowances to temples by the grant of land Vythilingn 


revenue as Inam in lieu thereof. This being so, the present plaint ee 
must be taken to be one for the enfurcement of an alleged liability ee i 
on the part of the choultry to pay rent to the temple upon Inam dicen oasis 
land the melvaram of which is vested in the temple while the Kudi-  Azyar, J. 

| varamis vested in the actual occupant of the land, the choultry. In 

. this view it is obvious that the tenant is not responsible for more 

than the rent due upon the lands in fact held by him, there being no 

contract between the parties to pay otherwise. Consequently the 

choultry is entitled to have the question of the real extent of inam 

land in its possession during the respective faslis, ascertained and 
deterinined ; and this would have to be done even if in the previous 

suit it had been found as a fact that the choultry was in possession of 

the whole of the extent alleged in the plaint, for such a finding 

relating as it did to the occupancy during the faslis then in question 

could! not of course affect the matter of possession in any succeeding 

year. | 


True, it is not alleged on behalf of the choultry that between 
the period in question in the previous suit and that for the rent of 
which the present claim is made, any change in the matter of the 
possession of the inam lands by the choultry has taken place. But 
this does not preclude the chouliry from showiug in the present 
litigation, that, in spite of the conclusions, if any, on the point, 
arrived atin the previous suit the choultry was in possession of 
less land than is asserted on behalf of the temple during the years 
here in question. No doubt had the decision in the previons auit 
been to the effect that certain specific parcels constituted part 
of the i inam, the choultry in the presont suit could not, if it admitted 
the possession during the period in question here of those parcels, 
seek to make out that the parcels were not inam. Sach, however, 
is not, the nature of the contention. 

se 

f 

Even if it were possible to maintain that the view discussed 
above is erroneous, the plea of res judicata urged on behalf of tho 
temple must be held to fail fer reasons which I shall now proceed 
to nctice. According to the plaint in the former suit which, except 
for tlle period for which the rent was claimed, was identical with 
the present; the choultry had defaulted to pay the rent due in respect 

| 
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of 10 velis and odd of temple inam landsin Pandaravadni Puliakudy 
village. In the written statement on behalf of the choultry this 
was in part denied, possession of 7 velis and odd alone out of the 
inam land being admitted. The written statement further pointed 
out that the difference between the plaint-mentioned extent and 
that admitted in the written statement was held by certain indi- 
viduals (specified in the written statement) ; that the Government 
in the re-settlement had treated those lands as part of the templeinam 
and refrained from assessing any revenue thereon onthe obvious 
ground of the liability in respect of the rent of the same being due 
tothe temple; and that though the choultry was in possession of 2 
velis and odd of lands exclusive of the adinitted 7 velis and odd of 
inam, the extent over the inam was assessed as ryotwary and the 
choultry made to pay such assessments to the Government. 


With reference to these averments the issue which ought to 
have been framed was whether the choultry had possession, during 
the period in question, of any and what extent of temple inam land 
over and above that admitted in the written statement. But the 
issue that was actually framed (the 6th issue) ran as follows :— 


“Whether defendant is in possession of all the land that was 
comprised in the endowment to the chuttram and of which the kist 
was assigned or only of a portion, and if the latter, what is the 
extent of the portion in his possession in his capacity as manager of 
the chuttram ?”. 

This issue was faulty in‘more than one respect, for, in the first 
place, whether the choultry was in possession of the whole of the 
endowment granted to it or not was foreign to the real dispute bet- 
ween the parties ; und, secondly, it implied that the whole of such 
endowments were inam lands while that was a moot point. Starting, 
however, with such a misconceived issue, the trial proceeded and 
the District Munsif who tried the case purport'ng to give a finding 
only on the first part of the issue and in the affirmative, stated his 
reasons for the conclusion thus:— 


«7, ** * It isdefendant’s case that prior to the recent settle- 
ment there was no correspondence between putta and enjoyment, 
that some lands included in his putta asmanager of the chuttram 
weroin the actual enjoyment of other persons aud vice versa, that 
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nevertheless he paid kist for lands included in his putta though not 
in his actual enjoyment, as Governwent did not levy additional kist 
from him for the lands in his enjoyment but not included in his 
putta, and that this anomaly wasremoved by the recent settlement 
with the result that he is called upon to pay kist not only for the 
ten velis and odd in his actual enjoyment as manager of the chutt- 
ram but also for some lands which prior to the settlement were 
included in his putta but were notin his actuai enjoyment. In fact 
defendant complains that this is the result of plaintiff insisting on 
going accorling to the state of things which prevailed before the 
settlement and Government, according to the new state of things 
created by the recent settlement. Thereseems to be some force in 
defendant’s contention that the statu quo ante has been altered since 
the recent settlement. Itis in evidence that defendant is now in 
possession as manager of the chuttram of the same lands that were 
in 1865 given as an endowment to it and that his grandfather was 
in possession of in1863 when the assignment of revenne was made. 
His family has not since those years parted with any of them, nor 
have they acquired any new lands beyonda small accretion ot 15 
məhs and odd. Exhibit I which isthe putta granted to the chutt- 
ram before the recent settlement shows that the chuttram paid kist 
to Government for only these 15 mahs and odd *** Wxhibit IL a 
patta grauted to the chuttram subsequent to the settlement showx 
that it pays kist to Government for 80 acres 85 cents of land * **, 
The state of things disclosed by Exhibits I and Iis also supported 
by the evidence of defendant and of the kurnam. It also appears 
from the evidence that some persons are in possession of lands 
in Puliakudy aud that they have not,after the recent settlement, 
been paying assessment on them either to the temple or to Govern- 
ment.***The total extent of such lands appears from defendant’s 
evidence to be about 22 acres. These are probably the lands which 
defendant says were, prior to the settlement, included in his putta 
as manager of the chuttram but not in his actual enjoyment. The 
difference between 15 Mahs and odd for which as seeu from Exhibit 
I defendant paid kist to Government before the settlement and 380 
acres 85 cents for which as seen from Exhibit II defendant now 
pays Kist to Government comes to very nearly 22 acres. It would thus 
appear that if plaintiff’s claim for the kist of 10 velis and odd were 
allowed defendant would have to pay kist for 22 acres twice over, 
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Vythilinga Plaintiff has not been able to suggest any reason for thisstate of 


Mudaliar 


Subrahmani 
.Aiyar, d. 


things other than that assigned by defendant viz., want of corres- 

pondence ‘between putta and enjoyment before the settlement. De- 

, fendant has thus areal grievance to complain of but it seems to me 
that inasmuch as the arrangement evidenced by Exhibits A and B 
was made by the Government with the trustees of the temple and 
Sami Naicker on the supposed correspondence of all the lands in 
Sam: Naicker’s putta for the village of Puliakudy with those in his 
actual enjoyment, the present trustee of ‘the temple has no right to 
insist upon defendant's adherence to that arrangement till it is 
recast by Government in the light ot the facts disclosed in the 
recent survey and settlement. It is for defendant 4s manager of 
the chuttram to move the Government’. 


So fur as I am able to understand the District Munsif’s 
meaning, his conclusion seems to have been not that the choultry 
was in possession of the extent of inam land which it contended it 
had not possession of, but that the choultry, having till prior to 
the re-settlement been making payments on the footing that it had, 
the templo was entitled to insist upon the choultry continuing to pay 
on the same footing until matters were set right by Gevernment 
whose settlement proceedings had, as he said, the effect ot 
making the choultry pay twice over in respect thereof, that is to say, 
to the temple on the ons haud and to the Government on the other. 
This conclusion is of course absolutely beside not only the real 
issue in the case pointed out above but also the issue which was 
raised. It is impossible to understand how anything done in the 
re-settlement could have affected the rights and liabilities of the 
institutions, the, temple and the choultry, inter se and how those 
rights and liabilities could be treated asin any way dependent on 
the action to be taken by the Government in the matter. If the 
land held by the choultry over and above the admitted 7 and odd 
velis were the inam of the temple, that institution could not 
possibly be prejudiced by the Government erroneously classifying 
it as ryotwary, and the chonultry would be bound to pay the 
temple the assessment thereon in spite of such erroneous classifica- 
tion. If, on the contrary, those lands were not part of the inam 
but really ryotwary, the claim of the temple was unsustainable. 
And in either view there was nothing the Government could do 
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| >» . 
which would touch the relations between the two institutions conse- Vythilmga 


Mudaliar 
quent on the arrangement of 1863. This manifest aspect ol the y. 
. j } . i d b th Di : tM if Ramachendra 
question was somehow completely ignored by the District Munsu. Naioker, 
Subrahmania 


Turning next to the findings of the Subordinate Judge who ` Aiyar, J. 
heard ‘the case in appeal, curiously enough it was neither the 6th 
issue as framed nor the issue which ought properly to havo been 
raised in the suit, that he proceeded to consider. The points for 
determination were stated by him to be, 


“ Whether defendant is entitled to berelieved from paying the 
revenue on lands which he says he is not in possession of, and, if so, 


how much is to be remitted.” 
t 


Paragraphs 9 and 10 of his judgment which are directly devot- 
ed to the discussion of the points so raised are as follows :-— 


9. All that the defendant’s family owned in the villuge 
having been endowed to the chuttrum and the revenue on the 
whole having Leen undertaken to be paid and paid up to 1893 it 
lies upon defendant to show how the enjoyment of two velis and 
odd passed to the other persons named by him and there is nota 
particle of evidence on this head. The defendant’s vakil cannot 
explain the same at the hearing. The Kurnam examined as defend- 
ant’s 18t witness confesses that he does not know how enjoyment 
passed to the others and that two crops assessment on the whole ten 
velis and odd together with road-cess on the whole is leived from 
defendant alone. He isa Kurnamn of about 11 years standing. It 
is, therefore, not the concern of the trustee to take cognizance of 
the arrangement, if any, that defendant has made in respect of en- 
joyment of portions behind his back and without his express or 
implied concurrence. 


a 100, It is said that defendant holds 7 velis and odd of the 
chuttram land and 30 acres 85 cents of other lands for which he pays 
revenue to Government and that if he pays to the pagoda for a 
larger extent than 7 velis and odd he would be paying both to the 
pagoda‘and to the Government for the difference. The hardship is 
not real for the simple reason that the ee which he says he has 
not got'is not what the Court will recognise,” 


'G 
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Values The reasoning of the Subordinate Judge is to my mind so 
udaliar ae ga ; 

v. deficient in clearness and coherence as to make it impossible for me 
Ramachendra 


Naicker, tO Say with confidence what precisely he meant to lay down. The 
Siero ninth paragraph would seem to imply that the choultry having 
Ajiyar,J. admitted that prior to the resettlement it actually held ten and odd 
velis of inam land, and having failed to show that two and odd 
velis thereof got out of its possession the presumption was that the 
same state of things continued. This would have been somewhat 
pertinent had he raised as the point for determination the question 
of fact—whether the choultry was in possession of two and odd 
: velis of inam land which it denied it had. Butas framed by him 
the question was apparently one of Jaw—whether the choultry could 
be allowed to aver non-possession asa ground for exoneration in 
respect of the rent thereof—and his answer to this question in the 

negative would secm to be contained in the passage :— 


“that portion which the ne says he has not got i is not 
what the Court will recognise.” | 


The reason for this refusal to ‘recognise’ that the choultry had 
not, a8 it asserted, 2 and odd velis of temple inam land in addition 
to what it admitted it had, was, that prior to the resettlement it 
had continued to make payments ona contrary footing. Surely 
such a conclusion was on the very face of it wrong since however 
much the previous payment may have been evidence in relation to 
the question whether the two and odd velis of land in the possession 
of the choultry was or was not nam, ib was incapable of being 
treated as anything more than an admission by conduct and could 
not have barred the choultry’s right to show the truth. 


Be this as it may, itis sufficient to note that the ground on 
which the Subordinate Judge decreed the claim was different from 
that adopted by the District Munsif and inconsistent with it, since 
according to the Munsif the liability of the chonltry was subject to, 
alteration by what the Government was supposed to be entitled to 
do on the application of the choultry while according to the Subor- 
dinate Judge the choultry was precluded from claiming exoner- 
ation under any circumstances. . 


The case then went on second appeal and that -appeal was- 
dismissed, the High Courts observing siinply “ we see no reason to - 
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"differ from the Court below.” The findings and conclusions of the Vythilinga 


: ‘ ; i : Mudaliar 
Courts below having been differe it and inconsistent with each othor, y. 
it could not be taken that this Court meant to express concurrence seo 


with such contradictory decisions. The proper view is that the Ee es 
decree in which both the Courts concurred was accepted as right. Aiyar, J. 
Being the final decision in the case, from its very nature it cannot 

operate as an estoppel with reference to the question now in issue, 
assuming that ib was also treated in this Court as in issue then und 

was discussed beforeit. The reason is that the decision is wanting 

in that certainty which is an essential element in the case of every 

estoppel, the uncertainty consisting in that it does not appear, and 

in the' circumstances, cannot be made to appear, what the precise 

ground or grounds were on which the affirmation of the decree was 

in this Court rested-—whether that assigned by the District Munsif 

—or that taken by the Subordinate Judge—or the High Court’s 

own conclasion (if auy such were possible at that stage) on the 

question of fact referred to as properly arising between the parties, 

The observations of Field, J., who delivered the opinion of the 
Supreme Court of the United States in Russell v. Place’ are here so 
pertinent that I quote them at some length. He said :— 


“It is undoubtedly settled law that a judgment of a Court of 
competent jurisdiction upon a question directly involved in one suit 
is conclusive as to that question in another suit between the same 
parties. But to this operation of the judgment it must appear, 
either upon the face of the record or be shown by extrinsic evidonce 
that the precise question was raised and determined in the former 
snil. If there be any uncertainty on this head in the record—as for 
example if it appear that several distinct matters may have been 
litigated, upon one orinore of which the judgment may have been 
passed without indicating which of them was thus litigated and upon 
which the judgment was rendered—the whole subject matter of the 
action will be at large, and open to a new contention unless this 
uncertainty be removed by extrinsic evidence showing the precise 
point involved and determined. To apply the judgment, and give 
effect to the adjudication actually made, when the record leaves 
the matter in doubt, such evidence is admissible, 
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“Thus in the case of the Washington Alezandria &¢., Steam 
Packet v. Sickles’ a verdict and judgment for the plaintiff in a 
prior action against the same defendant on a declaration containing 
n special count upon a contract, and the common counts, was held 
by this Court not to bo conclusive of the existence and validity of 
the contract set forth in the special count, because the verdict 
might have been rendered without reference to that count, and 
only upon the common counts. Extrinsic evidence showing the 
fact to have been otherwise was necessary to render the judgment 
an estoppel upon those points. | 


« When the samo case was before this Court the second time, 
Pucket Co. v. Sicktes*, the general rule with resvect to the conclu- 
siveness of a verdict and judgment in a formor suit between the 
same parties, when the jadgment is used, in pleading, as an estop- 
pel, or is relied upon us evidence, was stated to be substantially 
this: that, to render the judgment conclusive, it must appear by 
the record of the prior suit that the particular natter sought to be 
that is, that the 
verdict in the suit could not have been rendered without deciding 
that matter: or it must be shown by extrinsic evidence, consistent 
with the record, that the verdict and judgment necessarily involved 
the consideration and determination of the matter* * # 


concluded was necessarily tried or determined, 





« The record is not unlike a record in an action for money had 
and received to the plaintiff’s use. It would be impossible to 
affirm from sach a record, with certainty, for what moneys thus 
received the action was brought, without extrinsic evidence show- 
ing the fact; and, of course, without such evidence the verdict and 
judgment would conclude nothing, except as to the amount of 
indebtedness established. 


« According to Coke, an estoppel must ‘be certain to every 
intent’ ; and if upon the face of a record anything is left to conjec- 
ture as to what was necessarily involved and decided, there is no 
estoppel in it when pleaded ; and nothing conclusive in it when 
offered as evidence. SeedAsken v. Peck‘, and Hooker v Hubbard’, 





1. 24 Howard. 8. 25 Vermont 260. 
2, 5 Wallso3, 580. 4, 122 Masa, 245. 
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Hira Dall v. Ganesha Pershad and others’ is another high Vythilings 
authority on the point. There S. B. and M. hadsolda talaka to UYO 
G reserving to themselves a certain portion of that taluka subject È 
to the! agreement that they were to pay no rent for the portion 

i Sobrahman 
reserved nor the Government revenue, but that the Government Aivar, J 
revenue was to be paid by the vendee. The original vendors sold 
a partio? the reserved property to the plaintiff in the action and 
the defendants were the ven..ees from G’s widow of what had been 
sold to G. The plaintiff -ought to establish that the agreement 
between the original vendors and the original vendee was binding 
on the defendants and that they were bound to indemnify him in 
respect of the payment of the Government revenue on the reserved 
property or such portion thereof as be possessed. A judginent 
which'had been previously obtained by the original vendors a-rainst 
the widow of G for possession of tae reserved land exempt from 
the payment of revenue was relied on as an estoppel. The Judicial 
Committees rejected this contention and Sir Robert P. Collier who 
delivered the judgment said :— 


amachend: 
Naickor 





“The plaintiff is right in contending that this was a suit bet- 
ween the same parties in estate, relating in a great degree to the 
same subject matter, and in relying on it as far as he can as an 
estoppel. It remains to ascertain what the real effect of the judg- 
ment in that suit was. The claim was “for a declaration of right 
and proprietary possession exempt from the payment of the 1ate- 
able rent (by prohibiting the defendant from demanding the 
rateable revenue)”. And the point decided in the Sudder Court 
is thus stated :—“ The Court for the above reasons reverse the 
decision of the Principal Sudder Ameen, and decree in favour of 
the appellants for possession of the land exempt from the payment 
of revenue and warilat to the amount claimed by them.” 


“Tt appears to their Lordships that this judgment is ambigu- 
ous in one`or two respects. It does not appear definitely on the 
face of it whether it was adjudged that che claim to be indemnified 
for the payment of Government revenue related to the then impend- 
ing revenue settlement which the parties may perhaps be assumed 





l L, B., 9L A p. 84 


Vythilings 
Mndaliar 


v. 
‘Ramachendra 
Nuickor, 


owe 
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to have had in contemplation when they entered into the agree- 
ment or whether it related to the next settlement or to any subse- 
quent settlement. The judgment might be consistent with either 
view. Further it does not appear whether the effect of the judg- 
ment is simply to render the defendant Mussamat Duolham Begum, 
liable to indemnify the plaintiffs in respect of the reserved rent, or 
whether the contract of indemnity is to be taken to run with the 
land, and to bind all persons who may be horeafter in possession 
of it under any title whatever. Mussamat Dulham Begum would 
seem to be the widow of G and thus to have been a represeutative 
of the purchaser bound by his undertakings but it would by no 
means follow that the land is to be bound in whosesoever hands it 
may hereafter come by purchase or otherwise. The judgment thus 
ambiguous is applied almost wholly to the construction of the 
tkrarnamah which the Court did not look at. If this thrarnamah 
had been produced in the present snit their Lordships might by 
applying the judgment to the terms of it have been ablo to deter- 
mine the effect of that judgment; but in the absence of the ikrar- 
namah which the plaintiff has not produced and the non-production 
of which he has not accounted for, their Lordships are unable to 
construe the judgment in the sense in which the plaintiff seeks to 
have it construed.” 


To sum up, my conclusion is, that there was no determination 
in the previous suit of the question whether the choultry held 
more of tho temple inam land than it admitted then and adm:ts 
now, secondly, that the decision of this Court owing to the uncer- 
tainty as to the ground thereof cannot be availed ot as an estoppel 
in the matter ; and thirdly, that even assuming it were possible to 
show that the question referred to was determined in favour of the 
appellants with reference to the rent for the poriod to which that 
suit related, that would not bar the respondent from raising it 
again with reference to the period to which the present suit relates 


I would therefore dismiss the appeals with costs. 
SANKARAN NAIR, J. :—I concur. 


eee, 
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. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Bhashzam Aiyangar. 


- Ramachandra Aiyar oe ... Petitioner* in both 


(Defendant): 
v. 


Subramania Chettiar and another ... Respondents in both 
(Assignee of the decree 
and plaintiff). 


Givil Procedure Code S. 232—Rsyht of transferee decree holder-—No application merely 
jor recognizing transfer—Apoliation for execution. 
A transferee decreo-holder can only apply to execute the decree under §. 232, O. 
P. 0. He can make no application merely for recognising him as transferee and thero 
is no provision of law requiring the court to recognize the validity of the transfor 
before the transferee applies for execution. 3 


Petitions under Section 25 of Act IX of 1887 praying the High 
Court to. revise the orders of the Subordinate Judge’s Court of 
Knmbakonam, on Mis. Application Nos. 1640 and 1639 of 1900 
in Small Cause Suits Nos. 1400 and 1899 of 1891 respectively. 


R. Subrahmanya Aiyar for petitioner. 
S. Kasturiranga Atyangar for respondents. 
The' Court delivered the following 


JUDGMENT :—There is no provision of law which requires 
the Court to recognize the validity of the transfer of a decree 
before the transferee can apply under S. 282, C. P. C., to exe- 
cite the'decree. The only application which a transferee who, 
according to the definition of the term decree-holder is himself a 
decree-holder, can make is an application under 8. 232, ©. P. C, 
for execution of the decree and he cannot make an application 
to the Court merely for recognizing him as transferee of the decree. 
The revision petitions are dismissed with costs. 


FERRE TERT 


{' 


‘* C. R. P, Nos, 386 and 227 of 1903. 10th November 1908, 


Ramacshen- 
dra Aiyar 
¥ 


Subramania 
Chettiar, 


t 


Ramasami 
Reddi, 
in tò, 


4 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir 8. Subrahmania Aiyar, Offictating Chief Justice, 
and Mr. Justice Russell. . 


S. Ramasami Reddi ... ... Appellant® (( Petitioner). 
Letters Patent 8. 15—Judgment im a criminal trial-~Security for keeping the peace — 
Criminul irtal. 
Per Sir Subbahmanta Aryar, Officraisng Chief Justice m 


An order of a magistrate requring a person to give seourity for keeping the peace 
under §. 107 of the Cr. P. C. isa “ Criminal trial” and any order passed on appeal 
crin revision in connection with such a proceeding by a single Judge of the High 
Court is an order passed in a Criminal trial and no appeal will lie under 8. 15 of 
the Letters Patent. 


Per Russel J. — An order of a single Judge refusing to interfere in revision with 
an order passed by a Magistrate requiring seourity to be taken under 8. 107 of the 
Cr. P. O., is not a “ Judgment” undor S. 16 of the Letters Patent. a 

Appeal under S 15 of the Letters Patent against the order of 
the Hon’ble Mr. Justice Benson in Cr. Rn. Case No. 380 of 1:03 pre- 
ferred against the order of the District Magistrate’s Court of 


Madura, dated 9th February 1908 in D. Dis. 171 of 1908. 
' dagl, 


P. 5. Stvaswamy Aiyar for appellant. 
The Court delivered the following 


JUDGMENTS :— The Ofictating Chief Justics:—The peti- 
tioner was ordered by the Head Assistant Magistrate of Madura to 
furnish securty for keeping the peace under 8.107 of the Criminal 
Procedure Code. On appeal to the District Magistrate the order 
was confirmed. The application for revision of the said order came 
on before Mr. Justice Benson and was rejected, apparently on the 
ground that eufficient cause was not shown for the interference of 
the court by way of revision. The present petition purports to be 
an appeal against the order of the learned Judge. 


The first question is whether an appeal lies in the matter, 
and it depends upon whether the order as to security is or is not 
ons in a criminal trial within the meaning of 8.15 of the Letters 
Patent. In construing these words, it is scarcely necessary to say 
that it is not admissible to refer to and rely on the provisions 





— 


+ L. P. A. No. 50 of 1908. 80th November 1903, 
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of the Code of Criminal Procedure to which we were referred in 
the course of the argument, I do not, however, wish it to be 
understood that if in interpreting the Letters Patent, reference to 
the Code of Criminal Procedure were admissible, that would lead 
to a variation of the conclusion at which I have arrived in- 
dependently of the Code. Turning now to the Letters Patent there 
is nothing in 8. 15 or in any other section thereof to show that 
the words ‘Criminal’ and ‘Criminal trial’ are used inany other than 
their general and ordinary sense as used in law. That the pro- 
ceedings of the Magistrate with reference to the security taken 
from the petitioner are proceedings in a criminal matter or canse 
admits of no doubt. The very object of the proceeding is the 
predication of certain crimes about to be committed with reference 
to the public place, and it is the likelihood of a disturbance of 
public tranquillity that gives the court jurisdiction. It is obvious 
that proceedings of this character held before criminal courts can 
be nothing but criminal proceedings. 

This was, if I understood Mr. Sivaswami Aiyar rightly, hard- 
ly denied. Whathestrongly contended for was that the investiga- 
tion in question by the Magistrate was not a trial. Now that term 
according to the passage from the institutes quoted in Wharton’s 
Law Lexicon means “the examination of a cause civil or criminal 


Ramasami 
Roddi, in re. 


before a Judge who has jurisdiction over it, according to the laws ~ 


of the land.” The explanation of the same term in Stroud on the 
authority of the observations of Field J. in Gath v. Howarth? is 
that it is the “conclusion by a competent tribunal of questions in 
issue in legal proceedings whether civil or criminal.” Again in 
‘Bouvier’s Law Dictionary the term is stated on the authority of a 
decision in Massachusetts to mean “the examination before a com- 
petent tribunal according to the laws of the land of the facts put 
in isstie in a cause, for the purpose of determining such issue”. 
These citations express in different words precisely the same idea, 
and testing the presont case with reference to it, but one conclusion 
is possible. The person before whom the proceedings are con- 
ducted is a Judge in every sense of the term; they commence by 
information laid before him; the law prescribes notice thereof to 
the accused party; evidence has to be recorded in his présence 
and judgment given; if the security or bail required to be fur- 
A 
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E nished is not forthcoming, imprisonment follows as a matter of 
' "course: finally an appeal is allowed in the matter. If a proceed- 
ing involving these requisites and incidents is not & freal, itis im- 
possible to see what itis. I have no hesitation. therefore, m holding 
that the order of the magistrate requiring security was an order 
in a criminal trial and consequently any order, which may be passed 
on appeal or in revision in connection with such a proceeding 18 
also an order in a criminal trial. I would accordingly reject this 
petition. 

RUSSELL, J. :—I am of opinion there is no “ Judgment” in this 
case and therefore there is no appeal under S. 15 of the Letters 
Patent. Vide a decision of a Bench of this Court in Letters Patent 
Appeal No. 37 of 1908 following previous reported decisions on 
the same point. 


1 express no opinion on the question whether the proceedings 
in the lower Court were a trial or not. f 


I think the appeal should be rejected. 





IN THE HIGH_COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Chief Justtce. 
and Mr. Justice Moore. 


Mulji Dhanji Seit and another .. Appellants* 
v. (Plaintiffs). 
The Southern Mahratta Railway Company, 
Limited,by its Agent and Manager at Dharwar 
and the Madras Railway Company by its Agent 


and Manager at Madras ... is .. Respondents. 
(Defendants). 
Muji Dhanji Railway Company—“ Risk Note’—-Goods lost in tranat—Ezemption from liabilty— 
Beit Onus of proof. 


v 


a -ao Where goods are carried by a Railway Company under the terms of a “ Risk 

t B . . . a 

Railway Note” (by whioh the Railway Company is not liable for any loss, destraction or 
Company. deterioration of or damage to the goods before, during, or after transit) the Railway 


Company is not lialle for failure to deliver the goods if they are lost in transit, 


If the oonsignor should assert that the goods weie not lost Lnt were dolivored 
to a wrong person, the onus lay upon him to prove his case. 


* 8., A. No, 1676 of 1901. 20th August 1908. 
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The onns is on the plaintiff (eosignor) to show that the circumstances under Malji Dhanji 


which the goods disappeared wore not such as to amount to “ loss” within tho mean- mae 


ing of the “ Risk Note.” The Southern 
The Railway Company is not bound to show by affiimative evidence that it has ee 
lost the goods. Compan, 


Second appeal from the decree of tbe District Court of South 
Malabar in A. S. No. 42 of 1901 presented against the decree of 
the Court of the Addl. District Munsif of Calicat in O. 8. No. 220 
of 1900. 


Je G Smith for appellants. 


C.‘ F. Napier (with Barclay,’ Orr, David, Brightwell, and 
Moresbe} y) for respondent. 


The Court delivered the following 


JUDGMENTS :—The Chief Justice :—The first question for 
determination in this appeal is whether on the facts found, the 
deféndant companies are protected from liability by reason of the 
terms of"the special contract described as a Risk Note Form B 
subject: to which the plaintiff's goods were carried by the defend- 
ants. ‘lhe contract is in these terms :— 

_ T. K. Station, 5—10—99. 


“« Whereas the consignment of 162 bags grain tendered by me 
(as), ası per forwarding order No. 4 of this date, for despatch by 
the S. M. Railway administration or their transport agents or 
carriers: to Calicut Station, and for which I (we) have rocoived 
Railway Receipt No. 4 of same date, is charged at a special 
reduced rate instead of at tho ordinary tariff rate chargoable for 
such consigument. I (we), the undersigned, do in consideration of 
such lower charge, agree and undertake to bold the said Railway 
administration, and all other Railway administrations working in 
connection therewith and also all other transport agents and 
carriers: employed by them respectively, over whose Railways or 
by or through whose transport agenoy or agencies the-said goods 
or animals may be carried in transit from Tumkur Station to 
Calicut ‘Station harmless and free from all responsibility for any 
loss, destruction or deterioration of, or damage to, the said consign- 
ment from any cause whatever before, during and after transit 
over the said Railway or other Railway lines working in connection 
therewith or by any other transport agency or agencies employed 


3 
i 


Mulji Dhanji 
Seit 
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Company. 
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by them respectively for the carriage of the whole or any part of 
the said consignments. 
“ Signature of Sandu Basappa.” 

The first defendant (company) in their written statement 
admit that 161 bags of raggi and one bag of cholam were received 
by them from the 2nd plaintiff at Tumkur for carriage to Calicut. 
They say that the consignment reached Bangalore and was there 
traushipped into the waggons of the second defendant company. 
The second defendant company in their written statement deny 
that the plaintiff’s goods arrived at Calicut on October 16th as 
alleged in the plaint. They admit that a consignment of grain 
loaded in a waggon the number of which had been changed from 
352 to 1827 in accordance with instructions received from the 
Bangalore City Station reached Calicut, and that the Ist plaintifi’s 
agent claiming the goods in waggon, No, 1827 and producing a 
receipt note for 162 bags of grain they began to deliver the goods 
to the plaintiff, that after the delivery to the plaintiff had com- 
menced one Abdul Karim claimed the bags as his, pointing out 
that they bore his private marks. They say that the Bangalore 
city station subsequently telegraphed to the Station-master at 
Calicut that the consignment in Invoice No. 25 (the plaintiffs 
invoice) had been loaded in waggon No. 352 and not in waggon 
No. 1827 and that the latter contained the goods of Abdul Karim, 
and they further say “the consignment under Invoice No. 25 does 
not appear to have ever arrived at Calicut station.” The receipt 
note referred to in the written statement is “ Railway receipt No.4 
mentioned in the “ Risk note.” l 


The plaintiffs invoice shows that his goods vis., 161 bags of 
raggi and 1 bag of cholam rice loaded into waggon 352, and 
the 2nd defendant company appear to admit in their written 
statement that the original number of the waggon which carried 
the goods, which were delivered to Abdul Karim at Caliout was 
352. It is not stated in the written statement when the number 
was changed into 1327 or why it was changed and there does not 
appear to be any evidence on the point. The plaintiff’s case as 
set up in their plaint was that the goods were fraudulently delivered 
to Abdul Karim by the servants of the second defendant company, 
but the- case of fraudulent delivery does not seem to have been 


l 
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seriously pressed in either of the lower courts. The lower appel- Mulji Dasti 
late court finds as a fact that the plaintiff’s goods were lost in transit. a 
The onus was on the plaintiffs to prove their case, viz., that the ee 
, goods which reached Calicut and were delivered toAbdul Karim,were ees 
their goods. They failed to do this. 8S. 76 of the Indian Railways 

Act, no doubt, provides that in a suit against a Railway adminis- 
tration:for loss of goods, it shall not be necessary for the plaintiff 

to prove how the loss was caused. But the plaintiff’s case is that 

the goods were not lost inasmuch as they were misdelivered and 

that the company are liable notwithstanding the special contract. 

We cannot in second appeal disturb the finding of fact of the lower 

appellate court unless we are satisfied there is no evidence to support 

it. The evidence adduced on behalf of the defendants by which 

they sought to prove the circumstances in which the plaintiff’s 

goods were lost, is no doubt meagre and confused, but, seeing 

that the plaintiffs failed to prove the case upon which they relied, 

viz, wrongful delivery at Calicut, and that it is admitted that the 

plaintifs goods at any rate got as far as Bangalore, 1 do not 

think-it can be said that there is no evidence to snpport the finding 


that the goods were lost in transit. 


The ‘Risk note” in question in the present case is in the form 
approved by the Governor-General in Council in accordance with 
S. 72 of the Indian Railway’s Act, 1890 and has been frequently 
before the courts in this country. See for example the cases 
reported in Moheswar Das v, Carter', Tippamuav Southern 
Mahratia Railway Company®, Balarum Hun Chand v. S. M, 
Railway Company®, Hast India Company v. Bunyal Alit, and the 
decisions are uniform that where a Railway Company carries subject 
to the terms of the “Risk Note” and fai! to make delivery, the 
Company is exempt from liability. It is, no doubt, difficult to 
believe that waggon bags, 162 in number, could have been ‘lost’ in 
the ordinary acceptation of the term, but when goods are carried 
subject to the terms of the ‘ Risk Note’ no distinction can be drawn 
on principle between the loss of the whole and of a portion of the 
goods. As a matter of fact in the Allahabad case the whole of the 
consignment was lost. 


1, IL. R., 100. 210. 8. I.L. B.,19 B. 169, 
2. T, L R 17 B. 417, 4. 1. D. B, 18 A 52, 
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It was contended on behalf of other appellants that non- 
delivery was no evidence of loss and that it was for tho defendants 
to show by affirmative evidence that they hud lost the goods. I 
do not think that this is so. This contention does not appear to 
have been put forward in any of the reported cases when the 
Company claimed to be exempt from liability by reason of their 
special contract and it may be observed that in the case reported in 
Tppamma v. Southern Mahratta Railway Company*, it is express- 
ly stated that there was no evidence on the one side or the other as 
to how the goods disappeared. The basis of the plaintiff’s claim 
ig non-delivery of goods which the defendants agreed to carry 
subj ect to the terms of the ‘Risk Note.’ Thore is no doubt a prima 
facie lability on the defendants to deliver but if the defend- 
ants set up their special contract und allege loss, (and I think it 
must be taken that there is an allegation by the 2nd defendant 
Company of loss though it is a very half-hearted one), 1 think 
it is for the plaintiffs to show that the circumstances in which 
the goods disappeared were not such as to amount fo “losa” 
within the meaning of the special contract. The frame of the 
plaint in the present case and the form of the 7th issue in the case 
show that the plaintiff’s advisers were folly alive to this. In the 
present case the plaintiff sought to show that the goods were not 
‘lost? inasinuch as they were wrongly delivered; but the lower 
courts were ugainst them on the facts. The two cases under the 
Limitation Act to which the learned Counsel of the appellants 
referred, Mohansing Chawan v. Henry Conder? and Danmull v. 
British India Steam Navigation Company", bave really no bearing 
on the question before us. In these cases it was held that for the 
purposes of the Limitation Act non-delivery was no proof of loss. It 
was for the defendants who set up the plea of limitation in these 
vases to show affirmatively that the goods were lost at a time 
before the statutory period of limitation. The fact that they were 
not delivered would not of course show this. The defendants in these 
cases had to prove the time of the loss, not the mere fact of the loss. 

On the findings of fact by the lower courts, I think we have 
no alternative but to dismiss this appeal with costs. 





1 L L. Rọ 17 B. 48. 3. IL. R,T B. 478. 3. I. L. E., 130, 477. 
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IN io HIGH COURT OF JUDICATURE AT MADRAS, 
3 (FULL ‘BENOH.) 
: ' Prosent :—Sir Charles Arnold White, Chief Justice. 


L 


i Mr. Justice Davies and Mr, J ustice Sankaran Nair. 


Suppal Reddiar oe Appellant* (Defendant, Counter- Petitioner.) 
|v. 
` Avudai Ammal ... Respondent (Asstgnee- Petitioner), 


TEN Act, Aris. 178 and 179—Transfer of decree—Transferee applying for execu- 
tion’—Objection by judgment-debtor—Transfer benamé for him—Agplication dis- 
missed— Suit by transferee for establishing mght and decree—Applicatron for 
execution—Revrval of former applrcation-——Limitation, 


Where the transferee of a deoree applies for exeoution which is rejocted on the 
+ ground that the transfer is for the benefit of the jadgment-debtor and where after 
establishing his right to exeonte in a suit he again applies for execution, such 
application ig merely to revive or continue the former application and is governed 
by Art. i17 8 of the Limitation Act and not by Art. 179. 


Narayana Nambi v. Pappy Brahmani, overruled. 
Tinie only begins to run from the date of the decree declaring the respondent's 
right to proceed in execution. 
Appeal from the order of the District Court of Tinnevelly, 
dated !21lst October 1903, in A. 8. No. 118 of 1903, presented 
against the order of the District Munsif’s Court of Srivilliputhur, 


dated ‘9th February 1903, in E. P. No. 905 of 1902 (in O. S.No. 
798 of 1903). 
l 


y. Krishnaswamy Aiyar for appellant. 
| 
M. B. Riumakrishna diyar for respondent. 


‘The Court (Mr. Justice Subrahmania Atyar and Mr. Justice 
Sankaran Natr,) made the following 


ORDER OF REFERENCE TO A FULL BENCH :—In this 
case the respondent’s assignor obtained a mortgage decree against 
the appellant on the 28th February 1894. 


On the 16th May 1895, the decree-holder assigned the decree 
to the respondent who applied for execution on the &th December 
1897... After notice that application was strack off on the ground 





eA AAO, No, 11 of 1904, 20th ‘September 1904, 
L. LX. R., 10 M. 22. 
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that the encumbrance certificate was not produced. Respondent 
again applied on the 25th February 1898 and sale was ordered. 
As batta was not paid, this application also was struck off on the 
15th April 1898, | 


Then on the 15th June 1898 the respondent again applied for 
execution. The appellant having contended that the assignment 
was for his benefit and that therefore the respondent was not 
entitled to execute the decree, the District Munsif held an enquiry 
under §, 282, Civil Procedure Code, and dismissed the application 
being of opinion that the appellant’s contention was true. 


Thereupon the respondent brought a suit, as she was entitled 
to do (Bommanappatts Veerappa v. Chintakunta Srinivasa Pau’), 
to establish her claim that the assignment was for her own benofit. - 
The suit was dismissed in the first Oourt but the Appellate Court 
on the 20th February 1901 “ declared that the plaintiff (respondent) 
has obtained a true and valid assignment of the decree in O. S, 
No. 793 of 1893 and is entitled to execute it.” 


The respondent then filed this application on the 24th Novem- , 
ber 1902 and the question is whether her right to execute the 
decree is barred by limitation. The effect of the order of the 
District Munsif passed under 8. 282, Civil Procadure Code, was, 
as long as if remained in force, to render the execution of the 
decree impossible and it was after the appellate decree recognizing 
the appellant’s right to execute the decree us assignee that it 
became competent to her to apply. If Article 179 of the Limitation 
Act alone applied to the case in such circumstances, the right to 
execute the decree must be held to be barred in spite of the appar- 
ent injustice of such a view. 


The High Courts of Calcutta, Bombay and Allahabad have 
declined to accept such a conclusion. In substance they adopt the 
view that when an obstruction to the execution of the decree arises 
necessarily involving litigation and such obstruction is removed by 
a decision in favour of the decree-holder, whether in execution 
proceedings or otherwise, the right of the decree-holder to move 
the Court with reference to the execution of the decree should be 
treated as governed by Article 178 of the Limitation Act and where 


l. L L. Ba 26 M, Ps 264, 
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such application is made within the time fixed by that article and 
action taken thereunder, such action should be viewed as a contin- 
uation of the previous application jor the execution’ of the 
decree, if any, even though the same has been dismissed in 
consequence of the obstruction subseqnently removed. Raghunath 
Sahay Sing v. Dalji Singh’, Kalyanbhai Dipchand v. Ghanasham 
Lal Jadunathji*, Chintaman Damodar Agushe v. Balshastrt?, 
Narayan v. Sonot, Thakur Prasad v. Abdul Hasan’, 


In this Court, however, a different view of the law was adopted 
in Narayana Nambi v. Pappy Brahmani®, notwithstanding the 
opinion of Turner C. J. in Verasamt v. Athi’, which was in accord- 
ance with his own view in Paras Ram ve Gardner*. Mr. Justice 
Parker, who took part in the decision in Narayana Nambi v.Pappy 
Brahmani’, apparently m dified his views on the point. See A. 
A. O. No. 108 of 1895 referred to in Sasivarna Tevar v. ‘Arulan- 
andam Pillai. This decision in Sasivarna Tevar v. Arulanandam 
Pillai®, and the one in Suryanaayana Pandarathar v. Gurunada 
Pillai", do not seem entirely to accept the decision in Narayana 
Nambi ' 'v. Pappy Brahmani. In this state of anthorities we 
refer tó a Full bench the question whether -the respondent’s right 
to execute the decree was on the 24th November 1902 barred 
by the law of limitation. : 


The Court expressed the following 


OPINION :— We think thatthe application in this cage should 
be treated not as an application for execution, but as an application 
to revive or continue an application for execution that had been 
wrongly dismissed as a competent Court has declared. The Article 
applicable is therefore 178 of the second Schedule of the Limitation 
Act and time began to run from the date of the appellate decree 
declaring the respondent’s right to execute, which was the 20th 
February 1901. This application was therefore in time We 
follow the decisions of the other High Courts cited in the order of 
reference and overrule the decision in Narayana Nambi v. Pappy 
Brahmani’. Our answer t0.the reference is in the negative, 


1. LIL. R., 28 Cal. 897. 7. I. L. B., 7M. 596. 

2. L L. R., 5 Bom. 29 8. I. L. R, 1A. p. 855 
8. 1. L. R, 16 Bom. 294, 9. I. L. R., 21 M. 261 
4, I. L. B., 24 Bom. 345 10. L L. R., 21 M. 267, 
5. LL. B, 238 A. 18 

6 LL., R, 10M. 22 ' 
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diar 
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k IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' (FULL BENCH). 
Present :—Sir Charles Arnold White, Chief Justice, 


Mr. Justice Davies and Mr. Justice Sankaran Nair. 


Somasundara Mndali, minor, by his guardian 


Vythilinga Mudaliar ... re .  Appellant* 
j (let Defendant). 

Kulandaivelu Pillai sa a ... Respondent 

(Plaintiff). 
Somasundara Civil Procedure Code, 8. 13, Egplanation 5—Res judicata—Person impleaded as 

Mudali defendant, not interested in relief—Dectsion not binding. 
y. 

Kulandaivolu Whore a person who ig a defendant in a suit is not 1ntorested in the relief prayed 


Pillai for in that suit & decision passed in such suit does not bind him in a subsequent suit. 


Under 8. 13, Explanation 5, O. P. O., the plaintiff in the first suit can represent 
the plaintiff in the second suil only if the latter hag any right to any relief claimed 
in the first suit. 

Ohandu v. Kunhamed' overruled, Mahabala Bhatta v. Kunhanna Bhatta? approved. 


Where, therefore, four out of Ive reversioners brought a suit against the defendant 
in possession for recovery of their shares in the estate of the last male owner iuplead- 
ingas a defendant the 5th reversioner who 1efused to join in the suit ond obtained a 
decree, a decision in such suit cannot be pleaded as res judicata in a suit brought 
by the fifth reversioner or his representative. 

Second appeal from the decree of the District Court of 
Trichinopoly in A. S. No. 112 of 1902 presented against the decree 
of the Court of the District Munsif of Kulitalai in O. S. No. 396 
of 1901. . l 

The Court (Mr. Justice Boddam and Mr. Justice Sankaran 
Nair) made the following 


_ ORDER OF REFERENCE TO A FULL BENCH :—The 
question in this case is whether the matter is res judicata under 
§, 13, explanation v, Civil Procedure Oode. 


The previous suit was brought by the ond, 3rd and 4th 
defendants as plaintiffs to recover the property in suit from the 
lst defendant who claimed to retain possession of itas the adopted 
gon of the previons admitted owner. The 5th defendant, a brother 
of the 2nd, 8rd and 4th defendants (the plaintiffs) was made a 


* 5. A. No. 895 of 1903. 18th October 1904. 
l. L L. R., 14 M. 334. 2, I, L. Be 21 M. 878 (888). 


- 
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defendant in the suit on the ground that he refused to join them vate 

in the snit. Ve 
Kulandaivelu 
The District Court in that suit held that the 1st defendant PWei 

had failed to prove his adoption and gave a decree for possession 

to the plaintiffs for the whole including the share of the Sth 

defendant. The High Court on appeal modified the decree by 

excluding the share of the 5th defendant on the ground that the 

plaintiffs were not entitled in the suit to recover that share. 


The present plaintiff sues as a mortgagee and auction- pur- 
chaser of the 5th defendant and the Ist defendant again sets up 
his S peog which he failed to prove in the previous suit. 


Having regard to the document A which is the mortgage by 
the Sth defendant to the plaintiff and being of opinion that the 
parties were at the time of the previous suit undivided with 
respect to the property in smb though otherwise divided and that 
the plaintiffs therefore represented in that suit the 5th defendant, 
if we are to follow Chandu v. Kunhamed' and Latchanna v. 
Saravayya? the matter is ves judicata. If on the other hand we 
are to follow Mahabala Bhatia v. Kunhanna Bhatta® the 5th 
defendant was not represented by the plaintiffs in that suit 
(defendants Nos. 2 to 4) and the matter is not res judicata. 


In this conflict of authorities we refer to the Full Bench the 
question whether the 1st defendant’s contention that he has been 
adopted is res judicata in this suit or not. 

T: y. Seshagiri Aiyar fot appellant. 

T. R. Ramachandra Aiyar and C. V. Anantakrishna Aiyar 
for respondent. 

The Court expressed the following 

OPINION :—The defendants Nos. 2 to 5, sons of one Soku 
Mudali, are divided brothers and alleged by the plaintiff to be 
reversioners to the estate of their uncle Muthia Mudali, 


The plaintiff claiming as the mortgagee and purchaser of the 
one-fourth share of the fifth defendant, sues for partition and to 








1, LL.B, 14M. $24, 2, LLB, 18M. 164 8. IL, By 21 Ms 878 atp. 388, 


Somastmdara 


Vv, 
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recover possession of that share from the first defendant who denies 
that the fifth defendant is a reversioner and sets up his own title 
as the adopted son of the deceased Muthis Mudali. The plaintiff 
contends that the first defendant is estopped from raising this plea 
by the decisions in Original Suit No. 821 of 1898, Appeal Suit No. 
246 of 1895 and Second Appeal No. 1289 of 1897. 


That suit'was brought by defendants Nos. 2 to 4 as reversioners 
to the deceased Muthia Mudali to recover the entire property 
including the fifth defendant's share from the first defendant who 
set up the same plea of adoption now put forward by him.. The 
fifth defendant was made a third defendant on account of his 
refusal to join as plaintiff and allowed the suit to proceed ew parte. 


The first defendant’s alleged adoption was declared invalid 
and a decree was given by the appellate Court in favour of the 
plaintiffs overruling the contention that they were only entitled to 
their share and not to the share of the present fifth defendant: 
that Court holding that the fifth defendant could afterwards 
obtain his share on partition from his brothers. 


The High. Court, however, reversed the decree so far as the 
fifth defendant’s share was concerned, the suit to recover that 
Share was dismissed and the defendants Nos. 2 to 4 in this suit, 
the plaintiffs therein, were held entitled only to their three-fourths 


‘share, 


Conceding that after the decision in the second appeal that 
suit must now be treated as one brought by the present defendants 
Nos. 2 to 4 for their share only of the property, it is contended by 
the plaintiff that the first defendant is estopped by the decision in 
that suit that his adoption is invalid from again relying upon it : 
that the plaintiffs in that suit represented their brother, the fifth 
defendant, who was jointly interested with them in the property 
and they were therefore then litigating in respect of a right cluimed 
by them in common with the fifth defendant—See explanation 5 
to §. 18 of the Civil Procedure Code—and reliance is placed upon 
the decisions in Chandu v. Kunhamed', approved in Latchanna v. 
Saravayya?: 


lL LL R, 14 M 324, 2, I.L., E, 18 M. 164, 
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Iti is contended on behalf of the first defendant that the fifth adel 
defendant was not in any way interested in that suit, as it must 
be now treated as having been brought by the then plaintiffs for Kulendaivel 
the tecovery of their share only, that they did not sue for such 
share for themselves and on his behalf, that the right put forward 
was not a common and indivisible right, that the explanation 5 
to §. 18 must be confined to cases where leave to sue has been 
obtained uuder S. 3) of the Civil Procedure Code and that the 
case in Chandu v. Kunhamed', has been disapproved in Mahabala 
Bhatia v. Kunhann« Bhatia*, and if the fifth defendant is not 
estopped then the first defendant cannot be estopped. 


The question that is referred to us for decision is whether the 
ist deferidant’s claim is reg judicata, 


If Chandu v. Kunhamed! correctly declares the law, then the 
plaintifi’s contention must be upheld. 


But we are of opinion that that decision ought not to be 
followed and it proceeds on a wrong view of the scope of explana- 
tion 5 to S. 18 of the Civil Procedure Code. 


, The rule of English Law is thus stated in Vol. I of Daniell’s 
Chancery Practice, 7th Edn., page 197, “In order to enable a 
person to sue on behalf of himself and others who stand in the 
same relation with him to the subject of the action, it is generally 
necessary that it should appear that the relief sought by him is 
beneficial to those whom he undertukes to represent; where it does 
not appear that allthe persons intended to be represented are 
necessarily interested in obtaining the relief sought, such a suit 
cannot be maintained.” 


: 
The authorities in support of this statement of the law are cited. 


Judged by this test, it is clear there isno estoppel. The fifth 
defendant under whom the plaintiff claims was not interested in the 
then plaintiffs, his brothers, obtuining their share of the property : 
he was certainly not necessarily interested and he would not benefit 
by a decres in their favour for the relief granted to them. 


i 
1, L L. Rọ 14 M 334, 2. I L. B, al M. 873. 
| 
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irae The only reported cases in India to which our attention has 
v. been drawn are to the same.effect. 
Kulandaivelu 
Pillai, 


In Gopalayyan v. Raghupati Ayyan!, a member of a Hindu 
family brought a suit for his share of the family properties, 
all the other members being defendants and to ascertain what 
his share was it became necessary to decide whether the first 
defendant was adopted into that family. The decision that he was 
adopted was heldin a subsequent suit notto be binding onthe 
plaintiff therein, another member of the family, claiming his share 
of the property. Similarly in Nabin Chandra Muzumdar v. Mukta 
Sundari Debs, the plaintiff in the first suit claimed to recovor his 
share of his father’s estate held by the defendant, who alleged title 
under a will left by the father, -making his brother co-defendant. 
The decision that the will was genuine was held not to be binding 
on his brother, the co-defendant in the first suit, in a suit that was 
subsequently brought by him to recover his share of the property. 


It is contended: before us that whatever was the law before, 
explanation 5 to 8.18, Oivil Procedure Oode, now makes it clear 
that a co-owner in the circumstances above stated would be barred 
and that the decision in the first suit bronght by the other co- 
owners would be binding on him. 


We are unable to accede to this contention. Under S. 26 of 
the Civil Procedure Code, the persons who are to be joined as 
plaintiffs are those “in whom the right to any relief claimed is 
alleged to exist” as stated therein, The plaintiffs in the first suit 
can be held to represent the plaintiff in the second suit under 
explanation 5 to 8.13 only if the latter has any “right to any 
relief” claimed in the first suit. Then alone, using the words in 
the explanation '5, are the plaintiff in the first suit litigating in 
respect of a right claimed in common with the plaintiff in the 
second suit. This is strictly in accordance with the rule of English 
Law as cited above and is supported by the Full Bench decision in 
Surenderrath Pal Chowdhry v. Brojonath Pal Chowdhry’. 


In that case the plaintiffs sued to recover their share of the 
rent from defendants. Another co-sharer in the sama estite had 


1, 3 M. H, C-B, 217. = 2. T B, L. B., App. 85. -8, I, L. ‘Bay 18 O, 852. 
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previously sued for his share making the plaintiffs in the second suit Somasundars 


Co- -defendants. These co-defendants allowed the suit to proceed 


6x par ‘te. With reference to the question of res judicata the High sul 


Court) held “ Ifthe former suit had been dismissed, could it have 
been said that the now plaintiffs are barred? Might they not have 
said, we had and have to do with our own share. We neither 
knew 3 hor cared about other people’s shares. Why should we have 
meddled in their suit P” i. e, the plaintiffs in the second suit were 
not interested in the reliof prayed for in the first suit and the relief 
that they claimed in the second suit was not claimed in the first 
suit. ` 
We agree with this judgment. The 5th defendant in the present 
suit is not interested in the relief that may be granted to the 
plaintiffs in the first suit. The conduct of the suit was notin his 
hands ‘and with reference to the share of the plaintiffs in that suit 
he could not have been made co-plaintifi. He gets no advantage 
therefore from that suit. He cannot enforce any rights of his own 
under that decree. He cannot get his share and he could not 
have appealed. 


The case in Chandu v. Kunhamed', is undoubtedly in. favour 
of the: ‘respondent. But no reasons are given in that judgment. 
For the reasons given above, we are unable to hold that that case 
was rightly decided. 


The .case in Madhavan v. Keshavan?, has no mN 
‘There, a decision dismissing a suit brought on behalf of a devasom 
by one. trustee to recover lands alleged to have been illegally 
alienated was held to be binding on another trustee who brought 
a suit for the saine relief. 


we are therefore of opiuion that the fifth defendant and the 
plaintiff are not barred by any decision in that suit and the first 
defendant therefore is not barred. 





1, LL B., 14 M. 324, 2, I, Ll. R11 M. 191, 


Mudah 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir S. Subrahmania Aiyar, Officiating Chief Justice, 
and Mr. Justice Bhashyam Aiyangar. 


The Municipal Council of Mangalore by its 


chairman .. ie oo ... Petitioner*., 
v. 
Rev. L. Doneda, Manager of the Cordial 
Bail Fress, Mangalore za 1 Leapondent— 
(Plaintiff). 


Municipal District Mwucipalstres Act (Madras Act IF of 1884) 83.53, 262, sub. 8.(3) and Schedule 


Oounci) of ír ” . a ad ae 
Mangalore A Income,” meaning of—Net income not gross— Jurisdiction of Civil Courts. 
uve The word “ income” occurring in Schedule A of the District Municipalities Act 
Cordial Bail 


Piece means tho “net income” or the profits derived from a business and not tho gross 
? 
Mangalore, income or receipts, 


Luwless v. Sullivan’ followed, 
Where a proprietor of a printing press 1s taxed upon his gross income or 
receipts, the provisious of the Act have not been in substance and effect complied 


with so us to oust under 8. 262, Sub. 8.2 of the Act the power of Civil Courts to 
question the legality of the assessment. 


Petition under S. 25 of Act IX of 1888 praying the High 
, Court to revise the order of the District Munsif’s Court of Mangalore 
in Small Cause Suit No. 480 of 1902. 


K. Narayana Rao for appellant. 
P. C. Lobo for respondent. 
The Court delivered the following 


J UDGMENT :—The preliminary question arising in this case 
is, whether the cognizance of this suit by a Civil Court is barred by 
S. 262, sub-section (2) of the District Municipalities Act (Madras) 

_IV of 1884; and that depends upon whether with reference to the 
proviso to that sub-section it can be held that the provisions of the 
Act have been in substance and effect complied with by the 
*Municipality, if as contended by the Respondent (the owner of a 
Printing Press in Mangalore) he is liable to be taxed under the Act, 
with reference only to the profits of his business and not the gross 


* ©, R. P. No 32 of 1903. l 8rd December 1903. 
1. L, EÈ. 6 A. 0. 378. 
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receipts. Under S. 53 and Schedule A to the Act, the class under 
which he is liable to be taxed depends upon his “ estimated income” 
and if the meaning of the word “income” in Schedule A be 
‘ profits’ or ‘net income’ and not gross income it will be impossi- 
ble to maintain that the provisions of the Act have been in substance 
and effect complied with if the municipality have, as admitted, 
taken the estimated gross income and not the net income as the 
basis for determining the class in which the respondent is to be 
placed. 


In our opinion the word ‘income’ which occurs throughout 
Schedule A must be taken to mean the ‘net income’ or profits 
derived from the business and not the gross income or receipts. 
In Lawless v. Sullivan! the question raised with reference to S. 4 
of New Brunswick Act, 31 Vic. C. 36, was whether the tax thereby 
imposéd upon the appellant bank was to be <ssessed upon the amount 
_ of income derived from its business within the city of St. John 
during.the year in question without taking into account losses which 
had accrued during that period. The Privy Council reversing the 
decrees of the Courts below held that “ there can be no doubt that 
in the natural and ordinary meaning of language the income ofa 
bank or trade for any given year would be understood to be the 
gain, if any, resulting from the balance of the profits and losses of 
the business in that year. That alone is the income which a 
, commercial business produces and the proprietor can receive from 
it. The question is whether the word ‘income’ in the enactment 
construed is to be understood in a different, and, what for the pur- 
pose of taxation would be a more onerous, sense” (pp. 878—379). 
After adverting at length to various provisions of the Act (then in 
question) and the arguments advanced in-the case their Lordships 
came to the conclusion that “there is nothing in the enactment 
imposing the tax nor in the context which should induce them to 
construe the word ‘income’ when applied to the income of a 
commercial business for a year otherwise than in its natural and 
commonly accepted sense as the balance of gainover loss”. The 
case of The Queen v. The Commissioners of the Port of Southampton* 
is there distinguished on the ground thatthe context in which the 


Sa pe, 
1, L.B.6 A. C. p. 878, 2. L. R. 4 H. L. p. 472. 
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word ‘ income ° in one of a series of Special Acts (thenin question) 
relating to the Port of Southampton occurred clearly showed that 
the word was used to signify the total- amount of dues and duties 
payable to the Commissioners under a former Act. 


During the course of the argument in Lawless v. Sullivan’, 
Sir Montague Smith observed that the “ burden is on those who 
seek to put the most onerous meaning on words used to show clearly 
that that meaning wasintended.” We find nothing in the context 
in Schedule A (to the District Municipalities Act) or in any other 
part of the Act, which would lead to the conclusion that the word 
“ income ” is there used in the ‘ more onerous sense’ as contended 
for on behalf of the Municipality or otherwise than in its ‘ natural’ 
and commonly accepted sense’ as denoting the profits or net 
income derived from the business. The fact that the tax leviable 
under S. 53 is not an ad valorem tax upon ‘income’ but a tax 
upon ‘ arts, professions, trades, and callings’ is not a circum- 
stance suggesting, that the word ‘income’ occurring in Schedule A 
is not used in its ordinary acceptation above referred to, inasmuch 
as the amount of tax (ranging from Rs. 100 to 1) fixed under each 
of the nine classes in Schedale A is regulated with reference to 
the estimated income derived trom the oxercise of the various arts, 
professions, trades and callings therein mentioned. 


We, therefore, hold that the jurisdiction of Civil Courts to take 
cognizance of the suit is not barred by sub-section 2 of S, 262 of 
Act IV of 1884 end that the decision of the District Munsif was 
right. Tho revision petition therefore fails and is dismissed with 
costs, 





1. L. R. 6 A C. 373. 
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IN; THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sabean Aiyar 
i. and Mr. Justice Sankaran Nair. 


| 
Rangasamy Naicken ... Appellant* (Pluintiff Counter—Petttioner 


1 Be Decree-holder.) 
Tirupati Naioken ... Respondent (2nd defendant Petitioner). 


Decree, competency of party to impeach in Execution proceed ings—Jurisdiction, objection 
as to~- Want of Evidence. 


Apaty to the suit ig precluded in execution from impeaching the decree 
which has been passed withont opposition and which has not been set aside. 


But he may impeach it cn the ground that the court passing the decree had 
absolutely no jurisdiction to pass it and that, therrfore, the decree was a nullity. 


Where a court has jurisdiction to puss a personal decree the passing of such 
decree without any evidence in support thereof will uot make itas one passed 
withoat jurisdiction. 

Appeal from the order of the District Court of Coimbatore 
in A. S} No. 33 of 1903 presented against the order of the Court 
of the District Munsif of Coimbatore in E. P. No. 455 of 1902 
(in O. S. No, 485 of 1901). 


P. 8. Swaswami Aiyar for appellant. 
8. aika Aiyangar for respondent. 
The Court delivered the following 


J UPGMENT :—The plaintiff i in O. S. No. 485 of 1901 obtained 
a decree | against the respondent who was the 2nd defendant therein 
and his father for the payment of a sum of money lent ‘to the 
father and alleged to have been paid for the marriago of the 
respondent, The suit was on a promissory note executed by the 
father alone. The plaint contained a prayer for a personal decree 
against both the defendants.Neither of them appeared or contested 
the claim. A decree was passed as prayed for. An application 
to set aside the decree was made by the respondent, but the 
application was rejected as he failed to comply with the terms of 
the order‘which directed him to furnish security. The father of the 


A.A. A O, No, 100 of 1903. ae : 18th July 1904, - 
A 
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lst defendant is dead. An application was once before made to 
execute the decrce against the 2nd defendant and he was arrested 
in pursuance of the order then passed to execute the decree. The 
amount was not then realized. The plaintiff now applies to execute 
the decree and the District Judge has held that the decree making 
the 2nd defendant personally responsible was-not a valid decree 
apparently on the ground that the circumstances which alone 
would warrant a personal decree against the 2nd defendant did 
not exist and had not been proved. 


If a decree is passed by a Civil ;Vourt which had absolutely 
no jurisdiction to pass it even a party to the proceeding may 
impeach it as a nullity though it bad not been set aside in appeal 
or otherwise. 


This, however, is obviously not such a case; as the District 
Munsif in O. S. No. 485 of 1901 was quite’competent to pass a 
personal decree against the 2nd defendant it the evidence required 
to establish the personal liability had been then produced. 


The fact that a decree is passed in the absence of such evidence 
would not make it a decree passed without jurisdiction and a purty 
to the suit is precluded in execution from impeaching the decree 
which was passed without opposition and which has not been set 
aside Cf. Revell v. Blake!, Sardarmal v. Aranvayal Sabhapathy?, 
Gomotham Alamelu v. Komandur Krishnamacharlu®, 


The case in Lakshmancewamy Naidu v. Rangamma* is clearly 
distinguishable. The decision proceeded on the footing that the 
decree therein in question was on the face of it null and void. 


We, therefore, reyerse the order of the District Judge and 
direct that the application for execution be replaced on the file and 
proceeded with in accordance with law. The respondent will pay 
the appellant’s costs in this and in the lower appellate Court, 





rei e 








L L.R.8 0. P. 588, 3. L L. R. 27 M. 118, 
3. I, L. B., 21 B. 205 at p. 211, 4. I.L. B. 26 M. p. 81, 





- 


PARTS XI & II.) THE MADEAS LAW JOURNAL REPORTS. 415 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' (FULL BENCH). 
Present :—Sir Charles Arnold White, Chief Justice, 


Mr. Justice Davies nnd Mr, Justice Sankaran Nair. 
S. A. No. 2492 of 1908. 


Kenath Puthen Vittil Tavazhi Karnavan and 
Manager Shuppu Menon ... n. Appellant® (Plf.) 
' v. 

Narayanan (family manager) and others . Respondents (Defés.) 


Malabar Law—Tarwad, meaning of—Tavashi, meaning of-—~Karnavan’s right to renounce 
Karnavanship—Status of Karnavan— Immoveable property— Registration Act, 8 17° 


A Karnavan in Malabar is the senior male member of n group of pergons all 
of them tracing their descent in the female line from a common female ancestor 
(and forming a Marumokkajayam tarwsd) owning joint property under the absolute 
control and management of the Karnavan. 


The term tavazhi is used in three senses:—(1) a mother and her descendants 
in the female line or the line of a single mother; (2) any branch of a tarwad in 
separate possession of a portion of the joint family property holding the same 
for convenience of enjoyment ; (8) a branch of s tarwad separated in interest 
from thé main tarwad. It is thon really a tarwad by itself. 


| 
It is open to the Karnavan of a tarwad to renounce his Karnavanship including 
his right to manage the tarwad affairs, 


Per Subrahmania Aiyar and Boddam, JJ.:—The right to the status of a Karnavan 
cannot be treated as an interest in immoveable property within S. 17 of the Regis. 
tration Act. 

Second Appeal from the decree of the Subordinate Judge's 
Court of Palghat in A. S. No. 58 of 1908 presented against the 
Decree of the Court of the District Munsif of Palghat in O. S. 
No, 838 of 1902. 

In A, A. O. No. 15 of 1908. 


Th» Court (Mr. Justice Subrahmania Aiyar and Mr. Justice 
Boddam) made the following 


ORDER OF REFERENCE TO A FULL BENCH :—The 
plaintiff was atthe date of the suit the senior member of the 
tarwad to which the parties belong. Previously thereto he had 
been actually managing the affairs of the tarwad though one 


a ee emt A Anaa aaan 
* B. A, No. 2492 of 1903 and A. A. O. No. 16 of 1908, 18th October 1904, 
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Teyyunni Menon was the then de jure karnavan. Disputes having 
arisen between thé karnavan, the present plaintiff and the other 
members of the family, a suit was brought by the karnavan for 
dispossessing the present plaintiff, and various questions had been 
raised for determination in that suit. The litigation was adjusted 
amicably on the terms and conditions stated in Exhibit I filed by 
the parties before an arbitrator in the course of that litigation. 
Among other things it was then agreed that the present plaintiff 
should, unless three-fourths of the members of the family decided 
otherwise, cease to have anything to do with the management not 
only during the life-time of the karnavan but even after his death, 
though he was the person next entitled to succeed as such. The 
compromise of the litigation and, in particular, the arrangement 
for the payment of the debts that had been contracted by the 
plaintiff as well as the specific provision made for his maintenance 
constituted, of course, ample cousideration:for the plaintiff's pro- 
mise, assuming consideration was required to, and could, give it 
validity. Noris the objection that the provision in question is 
incapable of being proved for the reason that Exhibit I was not 
registered, sustginable since the right to the status of a karnavan 
cannot be treated as an interest in immoveable property, within 
the meaning of 8. 17 of the Indian Registration Act. 


The real question for determination is whether the plaintiff’s 
renunciation of his right to succeed as karnavan is valid in law. 
The arrangement evidenced by Exhibit I was no doubt a family 
karar, having been entered into by all the members of the family. 
It was also one calculated, as a whole, to benefit the family as it 
put an end to litigation which must necessarily have entailed loss 
and injury otherwise. But the fact that the agreement by the 
plaintiff was a part and parcel of the arrangement so entered into 
could not make the agreement valid if it was incompetent to the 
plaintiff to renounce the right to the karnavanship. 


In Cherukomen v. Ismala? ihis question of renunciation was 
carefully considered. Holloway, J. admitting that the general rule 
is power of renunciation, points out certain exceptions. One 
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marked class regarded rights coupled with relative duties pres- 
cribed by an absolute law. This phrase ‘absolute law’ refers to 
rules which in the langnage of Savigny “ govern with an immu- 
table necessity without leaving any play-room to the individual 
will.” (See Holloway’s Translation, p. 46). They contrast with 
rules which “at first leave free power to the individual will and 
only: take its place in order to give the necessary definiteness to 
the jural relation where that will has failed to exercise its power” 
(see ibid). A more modern writer puts the same matter thus :-— 
e thé greatest part of the law leaves to the individual full freedom 
to make his legal dispositions and to direct his legal relations 
according to his own judgment and therefore only comes into 
application when those concerned have arranged nothing other- 
wise,! by its supplementing their imperfectly declared will. This 
is called ‘ Dispositive law.’ But there are besides other insti- 
tutions . which plainly limit individual will and exclude every 
private disposition of a contrary tendency—absolute legal rules, 
j Peremptory luw’ (see Salkow-ki’s Roman Private law. Translated 
by Whitefield, pp. 16 and 17). The foundation of ‘absolute’ 
‘peremptory’ or as it has also been called ‘imperative’ law’is of 
coursé general interest or utility (see Savigny Translation by 
Holloway p. 46). In Hun; v. Hunt! cited by Holloway, J. with 
reference to the class of rights prescribed by absolute law, West- 
bury, Lord Chancellor, adverting to the maxim ‘gqutisbet potest, 
renunciare juri pro se iniroducto observed :—“ I beg attention to 
the words pro se. because they have been introduced into the 
maxim toshew that no man can renounce a right which his duty to 
the paoi which the claims of society, forbid the renunciation of},” 


The second class of rights forming an exception to the rule of 
renunciation according to Holloway, J consists of those resulting 
from a: natural condition and of which a type is the instance 
impressively put in the text of the Digest quoted by him viz., “ It 
is the opinion of Julian that the law of relationship (through 
males) cannot be disclaimed by agreement no more than one may 
say that he does not wish to be himselr.” 


i , 
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Adverting to the views stated by him in this case of 
Cherukomen v. Ismala’, Holloway. J. three months later said in 
in Valia Kaimal v. Velluthadatha Shamu*. “ We have recently 
expressed a strong inclination of opinion that the doctrinos as to 
the power of renunciation do not apply to a person in the position 
of a Malabar karnavan”. It would thus seem that the rights and 
obligations attaching to the status of a karnavan were understood 
by Holloway, J. to be those prescribed by ‘absolute law’ and also 
as arising from a natural condition, and consequently that his 
settled view was that they were utterly incapable of renunciation. 
In Valia Kaimal v. Velluthadatha? Shamu, Scotland U.J.,contented 
himself with an expression of doubt whether a karnavan can 
irrevocably renounce his rights and duties. 


Innes, J. however, who took part in Cherukomen v. Ismala! 
apparently entertained a somewhat different view. His judgment 
in the case conclades thas:—“A man cannot assign obligations (4. 6., 
cannot substitute some one else as the performer of his duties) 
withont the consent or authority of those to whom the duties are 
owing, and whereas, in the present case, rights are co-existent with 
and inseparable from obligations, so that the assignment of the one 
cannot be effected without the assignment of the other, there oan be 
no valid transfer of rights without the consent and authority of 
those interested in the performance of the obligations.” If these 
passages were to be understood as implying that an assignment by 
a karnavan of his powers and duties to another member of the 
tarwad with the consent of all the rest of the tarwad would be valid, 
a renunciation with similar assent would be equally so. Nowif the 
assent of all the members conld give validity to an assignment by 
a karnavan of his powers and duties to one of|their own\number it 
would be difficult logically to contend that such assent would not 
avail to supporta transfer of those powers and duties to a stranger. 
But in Chappen Nair v, Assen Kutti? the delegation of the powers 
and duties of a karnavan to his son who of course did not belong 
to the tarwad was held void. The description of the right by Culling, 


„C. J. and Muthusams Aiyar, J. in this case viz., “ Karnavanship is 


a birth-right inherent in one’s statusas the senior mile member of 
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& family” seems to accord with the view of Holloway, J. thatit is 
a right arising from a natural condition. 


It has been urged that where a karnavan does not wish to 
continue as such he ought to be at liberty to renounce, as otherwise 
a family would not be able to get rid of an unwilling manager and 
its interest must conseqaently suffer. It would seem, however, that 
a tarwad would not in sucha case really experience any practical 
difficulty since a karnavan may without actually abdicating his 
position lawfully utilize the services of an anandravan in the 
management of the affairs of the family subject te his own supervi- 
sion.) And if having regard to considerations like that suggested in 
the argument a power of renunciation on a karnavan’s part were to be 
recognised, it is not unlikely that such a course would be attended 
with consequences not capable of being adequately dealt with 
otherwise than by legislation. Take the present case itself. The 
renunciation is but conditional. Theassent of the prescribed majority 
might as the words of the instrament apparently imply at any 
moment endow with active vitality the plaintiff's capacity for kar- 
navanship which according to the arrangement is but dormant. 
Here is opportunity for canvassing and suppose some of the voters 
are purchased by the plaintiff, are the Judges to invent the rules 
and principles with reference to which such questions of voting, 
election, etc., are to be decided ? Itis scarcely necessary to say 
that Courts will not be able satisfactorily to deal with these and 
like matters which the interest and ingenuity of individual members 
of tarwads are sure to bring about. 


The better conclusion would seem, therefore, to be that adopted 
by Holloway, J. Having regard however, to the difference in the 
views held by him on the one hand and Innes, J. on the other, and 
to thé intrinsic importance of the question, the point appears to us 
to call for a decision by a full Bench. 


It is perhaps necessary to add a few words with reference to 
one special feature of the prosent case, viz., that the renunciation 
was made before the right to succeed as karnavan had actually 
accrued. The mischiefs against which section 6 of the Transfer of 
Property Act, clause (a), was aimed at, whereby the transfer of the 
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chance of an heir apparent succeeding to an estate, the chance of a 
relation getting a legacy on the death of a kinsman or other mere - 
possibility of a like nature is prohibited, can hardly be predicated 
of a simple unilateral uct of renunciation in respect of the kar- 
navauship. And whether the view of Holloway, J. or that of Inues 
J. should prevail the fact that renunciation was in respect of the 
plaintiff's future right to succeed’ as karnavan would in the cir- 
cumstances of the present case not be material, for if a karnavan’s 
right is one governed by an absolute law orarising from a natural 
condition @ renunciation of it whether present or future must be 
invalid and if it isone capable of being renounced with the consent 
of the members of the tarwad such consent was here given. And 
though instances of rights capable of renunciation after accrual but 
not before, are not wholly unknown to the law, yet they seem to be 
extremely few and special in their character and there is no warrant 
for supposing that if a karnavan actually such can renounce his 
right, renunciation by a would-be-karnavan would be invalid on 
the mere ground of the futurity of the rights renounced. The rulo 
of the Roman Jaw was that in the case of a right not yet acquired a 
unilateral declaration of volitiou having a renunciation for its object 
bound its author and was irrevocable’ (Gondsmit on Pandects. 
Translated by Tracey Gould, p. 141. See also observations of 
Holloway J. in Subbien Pillay, v. Aranachala Irungol Pillai, 
citing Wachter If 648). 


We, therefore, refer for the opinion of the Full Bench the 
question whether the renunciation by the plaintiff of his right to 
karnavanship is or is not valid ? 


J. L. Rosario for appellant. 
T. R. Ramachandra Aiyar for respondents. 
Tho Court expressed the following 


OPINION :—By a razi in O. S. No. 22 of 1888 the plaintiff 
was appointed the manager of his tarvad in the place of the then 
Karnavan, one Teyunni Menon. His management proving unsatis- 
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factory, a suit to which all the members of the tarwad were parties 
Was brought to remove him. Pending the suit, the disputes between 
the parties were referred to arbitration. By the karar or arrange- 
ment then arrived at the plaintiff retired from the management and 
it was ‘provided that even after the death of the then karnavan, 
Teyunni Menon, when this plaintiff next in age would be entitled 
to the karnavanship and management of tarwad property he was 
not to take up the management of tarwad affairs unless a majority 
of the members of the tarwad agreed to it. His debts were paid 
and he was given a comparatively handsome allowance. 


The karnavan having since died, the plaintiff claims against 
the terms of the karar to succced to the karnavanship of the tarwad 
and to the possession and management of its properties He con- 
tends that his renunciation by that karar of his right so to succeed 
is invalid in law and the question that is referred to the decision of 
the Full Bench is “ whether the renunciation by the plaintiff to 
succeed to the karnavanship is valid in law”. 


A karnavan in Malabar is the senior male member of a group 
of persons, all of them tracing their descent in the female line from 
a common female ancestor owning joint property urider the absolute 
control and management of the karnavan. This group form a 
Marumakkatayam tarwad. In this tarwad a mother and her 
descendants in the female line, by themselves, constitute a tavazhi, 
i, e. the line of a single mother. But this term is usually applied 
to any branch of a tarwad in separate possession of a portion of 
the joint family property holding it thus for convenience of enjoy- 
ment. The term is also occasionally applied to such a branch even 
when there is a severance of interest and the main tarwad loses or 
is deprived of all interest in the property in the possession of this 
branch or tavazhi and the latter has really developed into a tarwad 
by itself. See Valia Kaimal v. Velluthadatha Shamu’. While 
the senior male member in a tarwad is the karnavan of all the 
members in the tarwad and hence is called the karnavan of the 
tarwad, every member is the karnavan of his junior in age and 
anandravan of those senior to him in the tarwad, the terms 
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karnavan and anandravan being correlative. Every member is 
thus a karnavan or anandravan of every other member in the 
tarwad, A tarwad may be split into various branches, each branch 
holding its own property witheut community in the property held by 
another branch, When such division has taken place each branch - 
or tavazhi, forms so far as Courts are concerned a separate tarwad 
by itself—the senior male of each branch is treated in law as the ` 
karnavan of that tarwad. As pointed out by Mr. Justice Holloway 
in Valia Kaimal v. Velluthadatha Shamu: in popular language all 
the members of the separated branches still belong to the same tar- 
wad. but “ in the only sense with which Courts of Justice are concern-. 
ed they do not.” The result is that the members of the original or 
larger tarwad continue to treat one another as karnavans and 
anandravans though there may be no community of property 
between them and they do not strictly at any rate, as Mr. Justice 


. Holloway correctly points out, in a court of law belong to one 


tarwad. To put it briefly, even though the members of a tarwad 
may divide all the property, they still continue karnavan and 
anandravan, For purposes of pollution, for the performance of 
funeral ceremonies, for purposes of succession, the relationship is 
recognized to subsist. . 


It is this relationship of one person to the other members of 
the tarwad or group of tarwads which Mr. Justice Holloway had 
in view in the case in Cherukomen v. Ismala*; at any rate his 
remarks have reference to such relation. Such relationship may 
be the source of obligations social and religious and may 
subsist a3 already pointed ont between persons without any 
community of property. As a general rule substituting females 
for males, the quotation in Cherukomen v. Ismala* from Julian 
“that the law of relationship (through males) cannot be dis- 
claimed by agreement no more than one may say that he 
does not wish to be himself” is applicable. But the question 
before us is not whether this karnavanship, the relationship due to 
their natural condition may be renounced or not. The question is 
whether the plaintiff may renounce the ‘rights or obligations 


“including the right of management which devolved on him as 
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karnavan or the senior male member in the tarwad. This renunci- 
ation'of the bundle of rights and duties is also called the renunci- 
ation.of karnavanship. 


Karnavans are frequently removed by Courts from the manage- 
ment, of tarwad property. Such suits are loosely termed suits to 
remove karnavans—though a karnavan cannot be deprived as 
above stated of his relationship of karnavan to the other members 
of his tarwad, but can only be removed from the management of 
tarwad properties. When the Courts remove a karnavan, the 
decree does not determine the natural relationship that exists 
between the karnavan and the other members: they still continue 
karnavan and anandravan for the performance of funeral cere- 
monies and the like. 


i 

The only question therefore is whether a karnavan may 
himself renounce that power of management of which for adequate 
reasons he may be deprived by a Court of law. 


In the order of reference it is stated and, in our opinion, 
eorrectly that if it is not open to a karnavan to renounce the rights 
or obligations attached to his position, he could not do so bya 
razi or contract- If he could renounce by contract, there is nothing 


to prevent him from doing it voluntarily as a unilateral act of 
renunciation. 


The general rule is in favour of renunciation so far as his 
right | to manage the property of the tarwad is concerned and the 
decisions clearly recognize such right. 


In A. S, No. 886 of 1854 the claim was to set aside a mort- 
gage which would have been otherwise valid on the ground that 
the karnavan had no right to grant it according to an agreement 
to which all the members of the tarwad were parties, In declaring 
the mortgage invalid Mr. Holloway, then Sub-Judge, observed 
“I am clearly of opinion that the whole of the members of a 
family have aright, by common consent, to regulate the karnavan’s 
BQCNOY” veeesesesseseeesosseressereeee VI am of opinion that with the 
consent of all the members it was possible for the tarwad to narrow 
his authority.” Zillah Decisions, Sep. 1855, page 18. 
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In 8 A. Nos. 87 and 88 of 1857 (Sudder Decisions 1857, 
p. 158) the Sudder Court upheld an agresment under which the 
karnavan had renounced his right of exclusive management and 
the tarwad properties were agreed to be managed. by himself jointly 
with another. 


The karnavan could thns renounce the right of exclusive 
managements vested in him. 


In S. A. No. 868 of 1862 the High Court confirmed a decision 
of Mr. Holloway in which he held that the plaintiff, the karnavan, 
was estopped by an agreement entered into between himself and 
the 2nd defendant, a junior member, by which the 2nd defendant 
was to be in management of the tarwad properties in oue taluk, 
and himself, the karnavan, of such properties in another taluk, 
and a suit brought by the karnavan was dismissed. 


This is an instance of an absolute renunciation of the right to 
manage a substantial portion of the properties of the tarwad. 


The High Court in S. A. No. 8 of 1880 in upholding 
a karar against the karnavan held :—‘ The contention of the 
appellant is the karar (agreement) of 1868 was illegal * * * * 
* * * Itis not necessary for us to consider whether the karar 
if objected to by the family is one which could be allowed to stand 
against them. There is no such objection by any of the family, 
though it was executed in 1868 and has been acted upon with full 
consent of the fumily down to the present time. There is ample 
reason to suppose that the karar was executed for the benefit of 
the family. Jt is the outcome of disputes and litigation in the 
family and by it those disputes and that litigation were happily 
ended. There is apparently no reason for setting aside this karar 
and certainly none at the instance of the plaintiff (the karnavan)”. 


The karar there sought to be set-aside was entered into 


between the karnavan and one of the anandravans by which the 


income of the tarwad was to be collected and expenses defrayed 
by the anandravan and all the documents on behalf of the family 
were to be in his handwriting. Properties were not to be demised 
without his consent. It also provided for the custody of the 
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tarwad documents. The avandravan is to file suits in the karna- 
vanja name on his vakalat for rents, &e. 


, There was thus practically a renunciation of the rights of the 
karnavan to manage the tarwad property. There was only the 
title and the shadow of his old power left to him. The tarwad 
management was practically handed over to a junior member and 
such renunciation was held valid. 


Again in 5. A. No. 357 of 1881 the High Court held :— 
“The rights of the parties were adjusted by the compromise 
andi the decree passed thereon, and in our judgment it has 
been properly held that the respondent was to hold possession at 
least till some other arrangement was made or possibly until the 
death of the karnavan. The right of the karnavan to recover 
possession applies to cases in which he has voluntarily conceded 
a temporary possession to an anandratan for management. Here 
he has no greater right to put an end to the contract than any 
member of the family”. 


‘By the agreement there sought to be set aside certain lands 
were left in the possession of the defendant, an anandravan, who 
was to maintain himself and his tavazhi, ¢. e., some other members 
of the family with the income thereof. The karnavan sought to 
set aside the agreement and to recover the lands, The words in 
italics indicate the right principle to be followed. 


‘Similarly i in S. A. No. 863 of 1883 a family agreement 
was, held to be binding upon the succeeding karnavan—the 
High Court holding “ Both the Courts have found that the lands 
in suit are included in the paddy tract called Kallamulli which 
was (set apart for the defendants’ branch of the tarwad in the 
family agreement. The plaintiff, however, as the common karnavan 
asserts a right to resume the lands and re-allot them at pleasure. 
He has no such right since the allotment was not one made by the 
former karuavan of his own authority but as part of a family 
arrangement which binds him in common with the whole family”. 


Appeal No: 120 of 1889 was a remarkable case. As an 
exception to the ordinary rule the karnayvanship of the tarwad in 
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question was vested in the senior female called Valia Rani, and on 
account of disputes among the members a‘karar was entered into 
by which the Valia Rani surrendered the entire right of manage- 
ment to the senior male and after her death, that right to manage 
was vested dejure in the then senior female but the de facto manage- 
ment was vested in the senior male according to the old usage in 
the family subject to certain specific powers preserved to the senior 
female who held the karnavastanom. It will be noticed that the 


. then Valia Rani was excluded from all management even to the 


+ 
ond 


extent to which future Valia Ranis were permitted to interfere. 
This renunciation was enforced agaiust the Rani when she sought 
to resume management. It is true the case of Cherukomen v. Ismala' 
was not quoted nor was the question discussed. Nevertheless 
the case is important as showing that such renunciations have 
been always recognized. 


In Kanna Pisharodt v. Kombi Achan? it was held that 
‘“ ordinarily, it is of course true that the karnavan of a Malabar 
tarwad is entitled to grant a renewal of a kanom, but it is in the 
power of the family, with the assent of the karnavan, to place a 
restriction on his ordinary powers”. 


To the same effect is the decision in Komu v. Krtshna’. “ As 
to the contention that he did not consider ‘the objection taken by 
the petitioner, viz, : that, as the present karnavan of the tarwad, he 
was entitled to set aside the karar sued upon, we are of opinion 
that the karnavan is not entitled of his own authority to set aside a 
family arrangement made on behalf of all the members of the 
tarwad’’, 


The: practice is widely prevalent whereby tavazhis are 
constituted (See S. A. No. 363 of 1888 above referred to) i. e., 
properties are set apart for the support of some members of a tarwad 
who forma tavazhi under the control and management of the senior 


‘male of that branch who so faras tho management of these pro- 


. perties is concerned takes the place of the karnavan of the tarwad. 
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In ‘all such cases there is a renunciation by the tarwad karnavan of 
all-his rights of management though he still continues td be styled 


the karnavan. 
} 


‘Tho Courts have gone further and have held after some 
hesitation that the members of tarwad may withdraw themselves 
entirely from his control and form themselves into a separate 
tarwad and thereby put an end to all the karnayvan’s rights 
over | ‘them. In a series of oases beginning. with Kunhacha 
Umma v. Kutit Mammi Hajee' which overruled certain previous 
decisions it has been held thata mother and children may form 
themselves into a distinct tarwad with their own senior male as 
karnavan treating themselves infer se as sole members of n tarwad 
without interference by the karnavan of their main tarwad from 


which they have separated. This shows, that for-the purposes of - 


guardianship, survivorship, the succeeding members have renounced 
° r * » . 
their anandravanship and determined the karnavan’s rights-over 


them. | All these cases are repugnant to the contention that a 


karnavan cannot renounce by contract or otherwise his rights or 
powers of management. His powers may be curtailed, may be 
exercised only under conditions imposed by the tarwad, may be 
reduced to a vanishing point, may be entirely renounced or taken 
away with reference to the tarwad members or the tarwad property- 


These decisions are in accordance with usage and were not cited 
apparently before the learned Judges who made the reference, 
Cherukomen v. Ismala* was a casein which what was put forward 
aS a deed of renunciation was held to be a power of attorney, and 
the question therefore according to Mr. Justice Holloway did not 
arise for decision. : The passage cited from Julian shows further 
that Mr. Justice Holloway was then considering the question 
whether “the law of relationship throngh males cannot be dis- 
claimed by agreement” which is very different from the question 
before us whether one may not renounce the rights acquired by him 
on account of his relationship, though of course he cannot get rid 
of his telationship. Holloway and Innes, JJ., were further con- 
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sidering a case where it was argued that “there was an irrevocable 
waiver of the karnavan’s rights and an irrevocable transfer of them 
to another.” 


(d 


This also is very different from a simple renunciation where the 
law vests the management in the next senior male. To appoint 
another person in his place as karnavan would be a direct inter- 
ference with the right of his successor and that question stands 
obviously on a very different footing from a power of renunciation 
and can only be upheld, if at all, asa contract. In Valsakaimal 
v. Velluthadatha Shamu! the question was as to the effect 
of an arrangement made by a former karnavan. There was 
no renunciation of his rights by the person who then claimed 
as.karnavan. In the course of his judgment, Mr. Justice 
Holloway no doubt observes referring to the previous case: 
“We have recently expressed a strong inclination ofopinion 
that the doctrine as to the power of renunciation does not 
apply to a person in the position of the Malabar Karnavan.” Mr, 
Justice Holloway could scarcely have intended to decide by these 
two cases that a karnavan cannot renounce his right of management 
by contract seeing that he had already decided in favour of that 
view, and the true explanation, therefore, appears to be that he made 
these observations with reference to the facts of the cases before 
him or that he was referring only to the renunciation of the natural 
relationship. If, on the other hand, he meant to say that it is not 
open to a karnavan to renounce his rights and obligations and 
in particular the right of managing the tarwad properties which he 
has by virtue of his position as karnavan, then his view is opposed 
to his own opinion so expressed in his previous decisions, to the 
course of subsequent decisions and to the practice amongst the 
community who follow that law. 


Nor is there anything in principle in the position of the 
karnavan opposed to such renunciation. A karnavan is nota trustee, 
yet a trustee may renounce his trust with the consent of the bene- 
ficiaries or with the sanction of the Court. These restrictions are 


a a a een 
1, 6 M H, g. BR, pe 40], 


è 
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necessary in the case of a' trustee for the protection of the bene- 
ficiaries ; but the karnavan is not bound to render account or to 
pay to the tarwad any surplus he may have in his hands. These 
reasons, therefore, do not apply to the case of a tarwad where the 


next male i in order of seniority takes the place vacated by the 
senior, 


Hi is decidedly for the benefit of the tarwad that such power 
of renunciation should be recognized. An unwilling karnavan 
usually makes a bad manager. Delegation to a junior member, 
passing over his seniors, will produce discord and in the interest of 
the tarwad it is clearly desirable that the power of management 
should be accompanied with responsibility. 


tf, on the other hand, his aunda noh is not irrevocable, the 
karnayan’s own interest and tho interests of his wife and children 
being in conflict with his duty, the tarwad will generally be in 
danger from his attempts to win back his authority and the in- 
evitable result of refusing to recognize the power of renunciation 
will be litigation and great loss to tho tarwad. 


Tho case before us illustrates the necessity of recognizing the 
power of renunciation. The tarwad acknowledged the validity of 
debts ċontracted by the plaintiff to avoid litigation and gave him 
an allowance to which as stated by the arbitrator in his award he 
was not entitled. The renunciation in this case was for full con- 
sideration received. That of course will not make the renunciation 
valid-if as a unilateral act of renunciation it cannot be valid. 


is 


Weare, therefore, of opinion that it is open to the karnavan of 
a tarwad to renounce his karnavanship including his right to 
manage the tarwad affairs. 


The question referred must, therefore, be answered in the 
affirmative. 


Shuppu 
Monon 


v, 
Narayanan. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar 
and Mr. Justice Sankaran Nair. 


Linga Reddy... EN a Appellant* (Plasnteff). 
v, 
Hussain Reddy and another ... Respts. (Defts. 1 & 2). 


Linga Reddy Civil Procedure Oode §. 244—Sursty of judgment-debtor—Suit for exemption from 
v 


Hossiin 


Reddy. 


habslity—Maintarnability of, 


A suit by n person who has become a surety on behalf of a defendant during tho 
pendency of a suit for a declaration that he is not liable to the decree-holdor for a 
portion of the decree is not maintamable and is barred by 8. 244 0. P. C. 


Second appeal from the decree of the District Court of 
Kurnool in A. S. No. 118 of 1901 presented against the decree of 
the Court of the District Munsif of Nandyal in O.S. No. 144 of 
1901. 


T. Veerabhadhra Mudalsar for appellant. 
P. Nagabhushanam for respondent. 
The Court delivered the following 


JUDGMENT :—The appellant became surety on behalf of the 
defendant in O. S. No. 596 of 1897 during the pendency of that 
suit in the Court of firstinstance. Though the security was taken 
after the attachment of property before judgmert, yet by the 
security bond the appellant consented to become liable for any sum 
that might be decreed, 


A. decree having been eventually passed against’the defendant 
in that suit, application for the execution of the decree was made 
and granted against the appellant. Before the actual execution 
of the decree the present suit was brought for a declaration that 
the appellant was not liable for a portion of the decree sought to 
be executed against him on certain grounds unnecessary here to be 


* 5, A. No. 991 of 1902, 8th August 1904. 


s 
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stated.” The. order for ees against the appellant was not Linge Reddy 
appealed against. The objection taken on behalf of the respondent Hussain 
that this suit does not lie, the matter being one to be litigated only ®**4y- 
in execution proceedings must, in our opinion, be upheld on the 

authority of Heparte Bhikaji v. Vithal Ambekal’, Ghoree 

Lalgha v. Sheo Narain Singh and anothers?, Akhoof Ramanah 

and another v. Ahamed Husoofjee and another’, Shek Suleman 

v. Shivram Bhikaji and Tirumalai v. Ramayya’, Rajaram v. 

Bappu Chettiar’. 


Inisome of these cases, it is expressly pointed out that the 
surety should be treated as a party to the suit and as the question 
sought to be raised by the appellant is one relating to the execu- 
tion of the decree, the bar to a separate suit laid down by S. 244, 
C P. ©. applies. On this ground, the suit ought to have been 
distaissed. We accordingly dismiss this second appeal with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Prosent :—Mr Justice Davies and Mr. Justice Sankaran Nair. 


Thirnvenkata Mudaliar ... ae Appellant* (PLf.). 


Uv. 


Muthu Aiyar alias Mahadeva Aiyar. Respondent (Deft.). 


Hindu Law—Judgment against father—Son’s obligation—Maintainability of suit—  Thiruyen- 


Son may show debt not existent. kata 
Aindaliar 
A suit by a creditor against the son of the debtor to enforce the son’s duty to v. 
Muthu Aiyar. 


pay the debt created by the judgment against his father is maintainable. 
The son may show notwithstanding such judgment that the debt is not existent. 


Second appeal from the decree of the Subordinate Judge’s 
Court of Negapatam in A. S. No. 778 of 1901, presented against 
the decree of the Court of the District Munsif of Mannargudi in 
O. S. Nò. 428 of 1900. 


* S. A. No. 1804 of 1902. 10th August 1904, 


1. 4.B. E. C. R., 119. 4. I. L. B.,12B.7. 
2 8 W.R., p. 24. 5. I L. B, 13 M. p. 1, 


3. 15 W. R. p. 538. 6. 13 M, L.T, R, 484. 


Y. 
Muthu Aiyar, 
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V. Krishnaswami Atyar and T. V. Gopalasamt Mudaliar for 
appellants. 


P. S. Sivaswams Aiyar and C. V. Anantakrishna Aiyar for 
respondent. 


The Court delivered the following ° 


JUDGMENT :—It is conceded by the pleader for the res- 
pondent that, under the Full Bench ruling in Periasami Mudaliar 
y. Seetharama Chettiar! this action is maintainable and we must, 
therefore, reverse the decree of the Subordinate Judge and direct 
him to replace the appeal on his file and dispose of it according to 
law. It was contended that the 4th issnein theMunsif’s Court raising 
the question, whether there was any debt due by the defendants 
father,could not be raised bythe son in this suit brought to recover 
the debt decreed in the jndgment against the father, was much as 
that question was concluded by that judgment. Though no 
doubt, there are some observations in the judgments of the learned 
judges in the Full Bench case referred to above, whith lend 
support to this contention, it did not form the subject of the Full 
Bench decision and we should be reluctant to hold that the son is 
no longer able to show that the debt which it is being sought to 


' charge upon him is not existent. Their Lordships of the Privy 


Council fully recognize this right of the son inMussamat Nanomi 
Babuasin v. Modun Mohun* where they observe that sons 
“ought not to be barred from trying the fact or the nature of the 
debt” in a suit. We cannot accept the contention that this right 
is curtailed by the observations of the judges of this Court above 
referred to. 


Costs of this appeal will be provided for by the Subordinate . 
Judge in his revised decree. 











1. k L, Ba 27 M. 248. 2, L, B. 18 I, A, 18, z i 
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IN“THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, Justice Subrahmania Aiyar 


; and Mr. Justice Sankaran Nair. 


Gnana. Sambanda Pandara Sannadhi . Appellant* (Petitioner). 
I 
v, 


| 
David’ Nadar san ... Respondent (Counter-Petr.). 
i 


Madras Revenue Recovery Act II of 1864, 8. 4€—-Collector of the Distinct entitled to Guana 
confirm revenue sale-—-Potwer to revise order of Deputy Oollector—Restitutton— opens 
Appeal—No ENSTON. ` Snnnoahi 


i Y. 
No application for revision will lie to the High Court where the ordor sought to David Nadar, 
Le revised is capable of being appealed against. 


Under the Revenue Recovery Act only the Collector of the District is entitled to 
confirm sales held for arrears of revenue and to issue certifiontss of sale. 


I 
An order of the Deputy Oollector confirming a revenue sale is liable to confirma- 
tion, modification, or annulment by the Collector of the District under the provisions 
of Madras Act VII of 1857 taken with Madras Regulation VII of 1828. 


Where a District Munsif awards possession under 8.40 of Madras Act If of 1864 
toa purchaser in revente auction, he can order restitution on the sale being set aside. 


Appeal under 5. 15 of the Letters Patent against the Judg- 
ment of Mr. Justice Boddam, dated 21st January 1904, in C. R. 
P. No.:398 of 1908 presented against the order of the Court of the 
District Munsif of Shiyali, on O. M. P. No. of 1908 in M. P. No. 
888 of 1901. - 


T: Narasimha Aiyangar for appellant. 


V. Krishnaswami Aiyar and B. Panchapagesa Nasiri for 
respondent. 
} 
The Court delivered the following 
J UDGMENT :-—Vertain lands of the appellant were attached 
for arrears of land revenue due thereon and sold under the provisions 


of Act II of 1864 (Madras). The sale was confirmed by the Deputy 
Collector in charge of the Division in which the lands were situated 





[LBL A, No. 18 of 1904 0 :  Srd August 1904, 


Gnana 
Sambanda 
Pandara 
*“Sannadhi 


v. 
David Nadar, 
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and a certificate of sale was granted to the respondent, the 
purchaser at the sale. The respondent having applied to theDistrict 
Munsif within whose jurisdiction the lands lay, possession thereof 
was ordered and delivered under S. 40 of Act IT of 1864. This 
delivery took place pending an appeal to the Collector of the 
District by the present appellant against the confirmation of the sale 
by the Deputy Collector, and the Collector having in the appeal set 
aside the sale, the District Munsif who had ordered the delivery of 
possession to the respondent directed, on the appellant’s application, 
restitution of the land. On application for revision to this Court 
Boddum J., set aside the District Munsif’s order. 


The two points which arise for determination are :— 


!. Whether if was competent to the Collector to set aside the 
sale as he did ? 


2. Whether theDistrict Munsif had power to grant restitution? 


The answer to both these must,itis clear, be in the affirmative, 


Now as to the first; under the provisions of the Revenue Recovery 
Act,confirmation of sales held thereander and theissue of certificates, 
otc., are all to be done by the Collector of the Districte The exercise 
of similar power by a Deputy Collector in charge of a Division is by 
virtue of Act VII of 1857 (Mad.) taken along with the other enact- 
ment therein referred to—Mad. Reg. VII of 1828. And cl. 1 of S. 8 
of that Regulation has te be taken together with cl. 8 of the same 
section, and when thus read, it will be seen that the exercise by a 
Deputy Collector of the powers of a Collector is subject to the com- 
plete control of, and supervision and revision by, the Collector of 
the District who may “confirm, modify or annul” the order of his 
subordinate and issue “ any further order in the case as he may see 
fit.” We cannot follow the suggestion made by Mr. Krishnaswami 
Aiyar on behalf of the respondent that the effect of Act II of 1864 
ig that when once a Deputy Collector in charge of a Division has 
confirmed a sale, granted a certificate and proclaimed it, the power 
of the Collector of the District to interfere is at an end. It is quite 
obvious that no support in favour of this suggestion can be found 
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in the:provisions of the said Act, since according to those provisions , &7™4 


So mbanda 
the Collector of the District is the only authority entitled to act in Ta 
such matters and the power of the subordinates of the Collector to ka 


deal with the same has to be derived altogether from outside the Bera RAAT: 


Act. : 


As to the second point S. 40 of Act II of 1864, which provides 
for the delivery by a court of competent jurisdiction of possession 
of lands sold under the Act, lays down that theCourt shall cause the 
proper process to be issued for the purpose of putting such 
purchaser in pessession in the same manner as if the purchased lands 
had been decreed to the purchasor by a decree of the Court. With 
reference to this provision, Afuthusami Asyar and Parker, JJ., in 
appeal against appellate order No. 27 of 1889 held that an appeal 
lay to the District Judge against an order passed by a District 
Munsif under the said S. 40 of Act II of 1864, the learned Judges - 
being of opinion that the intention of the Legislature was to place the 
purchaser for the purpose of recovery of possession of the land pur- 
chased in the position of a decree-holder and, that is, entitled to such 
remedies as are open to a decree-holder in execution proceedings. In 
this view it follows that the other party to the proceeding can claim 
and ought tu be granted restitution as fully as if he were himself a 
party to a decree ot the court the reversal of which gives rise to the 
right to restitution. 


The order of the District Munsif which was set aside by 
Boddain, J.,was, therefore, one which it was competent to theDistrict 
Munsif to pass and which in the circumstances was right. It ought 
to be added that, as according to the decision of Muthusams Avyur 
and Parker, JJ.. cited above, it was open to the present respondent 
to have preferred an appeal against the order granting restitution 
no application for revision lay to this Court. The order of the 
learned Judge is reversed and that of the District Munsif restored 
with costs of this appeal and of the revision. 


4 


| 


Latchmanna 
Chetty 


ve 
Ramanathan 
Chetty. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Prxsunt:—Mr Justice Subrahmania Aiyar, and 
Mr. Justice Sankaran Narr, 


Latchmanan Chetty... TE ... Appellant* (2nd Plaintiff). 
v 


Ramanathan Chetty (minor) through) Respondents* (let Pif’s. 
his mother and next friend Alamelu legul representative and 
Achi and another lst Defendant). 


Civil Procedure Code, S.244—Parlition deeree— Application Jor appointing Commissioner 
—Inmitatton—Limitation Act, Art. 178—Order rejecting on ground of limttation— 
Appeal, 


Where a compromise decree is passed for partition aud one of the parties apply 
for the appointment of a commissioner, an order rejecting the application on the 
ground that itis barred by limitation is a decree and is, therefore, appealable under 
S. 244, C P.C. l 


Such appeal 1s not taken away by the fact that the court rejecting the application 
wrongly assumed the existence of a decree to be executed. 

An application for the appointment ofa commissioner is not governed by Art. 
178 of tho Limitation Act and is not subject to any rules of limitation. 


A court in order to bring the litigation to an end may appoint a commissioner 
without being put in motion by any party. 


Appeal against the appellate order of the District Court of. 
Madura, dated 22nd December 1902 passed in A. S. No. 234 of 
1902 presented against the order of the Subordinate Judge’s Court 


of Madura (West), dated 28th April 1902 passed in C. M. P. 
No. 56 of 1902 in O. 5. No. 49 of 1894. 


e * b a 
V. Kreshnaswams <Atyar and T. Rangaramanujachariar for 
appellant. 


The Offg. Advocate-General (Sir V. Bhashyam Atyangar) 
S. Srinivasa Atyangar and C. V. Ananthakrishna Aiyar for 1st 
respondent. 


The Court delivered the following 
JUDGMENT :—The suit out of which the present appeal 


arises was brought for the partition of a house and some lands to 
which the parties to the suit were jointly entitled. The parties, 


* A. A. A, O. No. 84 of 1908. 10th Agust 1904, 
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entered into a compromise which was recorded by the Court a R ; 
and according to it the first plaintiff was declared entitled to Paraan 
half.a share, the first defendant to one-fourth and the second Chetty 
plaintiff who is the appellant bafore us, to the remaining one-fourth, 

Steps for the actual partition and delivery of the respective plots 

or for the adjustment of the rights of the parties otherwise remained 

to be taken. The first plaintiff having died, his minor son and 
representative applied for the appointment of a Commissioner to 

make a division of the property. The Subordinate Judge dismissed 

the application on the ground that the first plaintiff’s right to claim 

further relief in the matter had become barred by the law of limita- 

tion.: On appeal the District Judge reversed the order of the Subor- 


dinate Judge and remanded the case for disposal according to 
law. ) 


It was contended before us, as it was in the lower appellate 
Court also, that no appeal lay to that Court against the order of 
the Subordinate Judge inasmuch as that order was not one 
passed in execution of a decree, adecree properly such having 
had to be passed in the suit after the steps required for division 
by metes and bounds had been completed. 


This contention is clearly untenable, For the order of the 
Subordinate Judge on the face of it purports to decide a question 
to be dealt with under 8. 244 of the Civil Procedure Code, and 
is therefore a decree within the meaning of the definition of that 


term in the Code, and the party against whom it is passed is 
therefore entitled to appeal therefrom. 


‘Assuming that there was no decree to be executed, that the 
Subordinate Judge erroneously supposed the matter was one in 
execution and that he proceeded to decide that the right to obtain 
such execution was unenforceable by lapse of time, such usurpa- 
tion of jurisdiction with the object of putting an end to litigation 
cannot make the order passed in consequence thereof the less 
appealable than would have been the case had the order been 
passed in execution proceedings under a decree duly passed, See 


Hurrish Chunder Chowdhry v. Kali Sundari Debta’ and Abdul 
Rahaman Saheb v. Ganapathi Bhatter?. 


1; L.R. 101. A. pp. 4 and 17, 2 I L, B., 23 M, 6521, 
l 
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‘Latohmanan Nor can we agree with the argument that the application for the 
ee appointment of a Commissioner was governed by Art. 178 of 
Chetty Schedule II to the Indian Limitation Act. Ifthe order passed on 
the compromise did not amount to a decree, it is incumbent on the 

court to bring the litigation to an end by causing such steps to be 

taken as will result in the due disposal thereof. The appoint- 

ment of a Commissioner is one which it was competent to the Court 

to make without being put in motion by any party to the litigation. 

And therefore an application by a party with reference to such a 

matter is not an application of the description contemplated by 

the article relied on. See Verthal Janurdhan v. Vithojs Rao 

Putlajs zaol, Darbo v. Kesho Rat® and Dwarka Nath Misser v, 


Barinda Nathmesser’. 


If, on the other hand, the order on the compromise be regarded 
as the decree in the case and the application made to the Subordi- 
nate Court as onein execution the article applicable would have 
been Art. 179, and uponthe facts admitted, the application was 
undoubtedly in time. The appeal is, therefore, dismissed with costs. 


Vveneriorr o 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr, Justice Boddam and Mr. Justice Bhashyam Aiyangar. 


Chintalapudi Neelachalam adu 
another ... i hs ... Appellants* (Defendants). 


v. 


Chintalapudi Kamarazu «. Respondent (Plasnisf). 


Neeslachalam Madras Act II of 1804—Karnam’s emoluments—Possession adverse to office-holder — 


Y, ee eT À : 
K i Prescviptive title—Susta cognizable by Civil Courts. 


The ruling in Velu Pandaram’s case is also applicable to lunds alienated by the 
holdar for the time being of the hereditary office of karnam. 


Prior to Act TI of 1894 being extended to the office of karnam in a permanently 
settled district, anita in respect ofsuch ofico and the emoluments thereof were 
cognizable by Civil Courts and governed by the ordinary Law of Limitation. 


* S, A. No. 118 of 1902. 8th January 1904, 


1. ILL. B, 6B. p 588. 2. I. L, B., 9 A p 864, 3, I.D. R., 22 0. 425. 
¥ 
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A possession, which is adverse tothe holder of a Karnam office, is adverse to Neelachalar: 


his successors. z v. 
£ TABrTaz2, 


, Second appeal from the decree of the District Court of 
Godavari, in A. S. No. 819 of 1901, presented against the 
“decree of the Court of the Subordinate Judge of Oocanada, in 
O. 5. No 85 of 1900. 


i ‘The plaintiff and 1st defendant were brothers. The 2nd de- 
fondant was the son of the ist defendant. The defendants 
claimed that the suit lands were and are uttached to the Karnam’s 
office of which the father of plaintiff and lst defendant, the lst 
defendant and the znd defendant, were successively the holders, 
In 1869 in a partition between the plaintiff and Ist defendant, the 
suit lands were apparently, treated as private property and fell to 
the plaintiff’s share and were ever since in his enjoyment, The 2nd 
defendant had been appointed asKarnam recently,and within three 
years after his appointment sued to recover the suit lands from the 
plaintiff before the Collector under section 18 of Madras Act 
ITI of 1895. The plaintiff contended that the Collector had no 
jurisdiction to entertain the suit as the suit lands ceased to apper- 
tain .to the office of Karnam, even if they originally were attached 
to the said office, by reason of his long adverse possession. The 
Collector held that the suit was not barred as it was brought 
within three years after the 2nd defendants appointment. The 
decision was confirmed on appeal. 


The present suit was brought within 6 months after the appel- 
late decree for a declaration that, as the lands ceased to appertain 
to the office of Karnan, the Revenue Courts had no jurisdiction 
to set aside the said decree (8. 21 of 1901, Act III of 1895). Two 
issues were raised, the first was whether the suit land was the 
private property of the plaintiff, or whether it formed the emolu- 
ments of the office of Karnam held by the 1st defendant; and 
secondly, whether the plaintiff acquired a prescriptive right to the 
lands. 


The Sub-judge found thut the suit lands were originally attached 
to the Karnam’s office but found that plaintiff was in long adverse 
possession and gave a decree. The District Judge confirmed the 


+ 
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Neelachalam decree without giving a finding on the question whether the suit 

Binarni lands were at any time Karnam’s emoluments. He agreed with the 
Sub-judge that plaintiff had Jong adverse possession. Hence this 
second appeal. 


V. Ramesam for appellants. 


F. Krishnasami Atyar and S. Gopalasami Atyangar for 
respondent. 


The Court delivered the following 


JUDGMENT :—The District Judge has given no finding 
upon the lstissue and we must ask him to return a finding thereon. 
The determination of this issue also necessarily has an important 
bearing upon the question of adverse possession—M. Seshaya v. 
Gauramma'. 


Within the meaning of the Proviso to S. 21 of Act IIl 
of 1895 under which section this suit is brought, the plaintiff will 
be entitled to a decree if the lands were never granted as the 
emoluments of the office or if at the date when Act II of 1894 
was extended to the office of Karnam in the estate in question, the 
emoluments did not appertain to the office by reason of the plaintiff 
having acquired (under Article 144 of the 2nd schedule and 
S. 28 of the Limitation Act) title to the lands by adverse pos- 
session prior to such date up to which date suits in respect of 
the office of Karnam and the emoluments thereof were cognizable 
by Civil Courts and governed by the ordinary law of limitation by 
reason of the last section of Regulation VI of 1831 having excepted 
from it the office of Karnam in a permanently settled district. In 
our opinion the ruling of the Privy Council in Gnanasambanda 
Pandara Sannadhs v. Velu Pandaram?, is applicable as much to 
lands alienated by the holder for the time being of the hereditary 
office of Karnam as to lands alienated by the holder of the here- 
ditary office of trustee and limitation runs from such date not only 
against the slienor but also against his immediate aid other 
SUCOESSOTS, 


l. -4 M. HO, B. 886, 2. I L. B., 28.M. 272. 


PARTS xI & XIL] HE MADRAS LAW JOURNAL REPORTS. 441 


T£, the finding on the Ist issue is against the plaintiff, we ia 
also request the District Judge to submit a fresh finding upon the TEN 
2nd i issue with reference to the foregoing observations. 


We may also point out that the partition deed of 1869 
referred to in para, 2 of the District Judge’s judgment was between 
the brothers, the plaintiff and the Ist defendant after the death of 
their father and not during the father’s lifetime, as the Judge 
appears to think and could not create a separate title in the 
plaintiff’s father and his possession therefore could not have been 
adverse for that reason to the Ist defendant.” 


In. compliance with the above order the District Judge 
submitted a finding to the effect that it was not shewn that the 
snit lands were attached to the office of karnam (1st issue) and 
with reference to the 1st issue the following was the finding :— 


“3. Issue II. Even if my finding on Issue I had been that 
the suit lands were at one time attached to the karnam’s office, I 
should have held, in the light of the remarks of the High Court in 
their order of remand, that the suit lands, havi ng been held by the 
plaintiff since 1869 (under the partition deed Exhibit A) adversely 
to the lst defendant, who was then holding the office, the plaintiff 
had acquired a right to them by adverse possession. The ruling 
in M. Seshayya vy. Gauramma' does not seem to me to apply to 
this case, becanse in that ruling the plaintiff claimed throagh a 
person who had himself been karnam when he dealt with the 
service inam lands as private property ; whereas in this case the 
plaintiff was never karnam and his contention is that he held the 
lands in dispute adversely to the bolder of the karnam’s Office 
since 1869.” 


(‘Their Lordships accepting the findings dismissed the second 
appeal with costs. Hd.] 


i 
i 
| 
| 


: 1. £4 M. H. O. B, 386. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Davies and Mr, Justice Sankaran Nair. 


Subba Reddi and another ... Appellants* (Plainisfs). 
V. 
Kotamma and others... ... Respondents (Defendants, 


l and 2 and 4 to 8). 


Subba Reddi Guardian and minor—Compromtae by guardian, validity of. 


Y, 
Kotamma. 


Where s guardian enters on behalf of a minor into a compromise of a doubtful 
right and has acted in tho interests of the minor under the circumstances, such 
compromise is binding on the minor and the latter cannot seek to set aside the 
compromise on the ground that the state of things assumed by the compromise waa 
otherwise. 

Second appeal from the decree of the District Court of Kistna 
in A. S. No. 78 of 1902 presented against the decree of the Court 
of the District Munsif of Tenali in O. 8. No. 881 of 1900. 


V. Krishnaswams Aryar and V. Hamesam for appellant. 
P. §. Sivaswami Aiyar for repondents. 
The Court delivered the following 


JUDGMENT :—We must take it that the finding of both the 
Courts below was that the plaintiffs were bound by the arrangement 
made by the then guardian, as it wasin compromise of a donbtful 
right. There is no reason for importing any malajidesto the guardian, 
who evidently acted in the best interests of the minors by getting for 
them 4 acres out of the estate which had been in the possession of 
the Ist defendant for over 12 years. It is contended that now it 
is found the plaintiffs were in fact entitled to the whole property 
the 7 acres of which the Ist defendant continued in possession must 
in the absence of a registered instrument conveying the land to her 
be delivered to the plaintiffs. This assumes that the plaintiff's 
ownership was never indoubt When a state of facts is accepted 
as the basis of a compromise, parties cannot be afterwards allowed 
to say the real state of things was otherwise. Having found in 
favour of the compromise, it was unnecessary to decide in this case 
as to the ownership of the plaiatiffs or the lst defendant. The 
second appeal fails and is dismissed with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Benson and Mr. Justice Bhashyam Alyangar. 


The Madras Consolidated Sugar and Spirit 
Factories, limited .. .. Appellant* (Defendant). 
| v. 
William Sissmore Shaw and others .. Respondenta( Plaintiffs). 


Transfer of debt by creditor—Satisfaction—Tahing of pro-note, effect of—-Suii to set aside Madras 
discharge for mistake— Limitation Act XV of 1877 Art. 96—Mistake effect of— Consolidated 


Sugar and 
f Discovery of mistake by one partner, effect of, on another—Contracl Act 8. 65— Spirit 
| . 
Compensation, Factories, 
Limited 


i 
A transfer by a debtor to his creditor of a debt due to the former cannot William 
operate asa digcharge of his debt unless the transfer is accepted as a satisfaction Sissmore 
of the debt and not merely as a means whereby the creditor, on realization of the Shaw: 
debt assigned to hum, may appropriato the same towards the debt due to him from 
his original debtor. 


There’ can be no ratification of a part of the agent’s act except in the sense 
that it is a ratification of the whole. 


4 
Where a pro-note ig taken by the creditor from his debtor thore is no discharge 
of the debt by the creditor. 


A suit by a creditor for setting aside a discharge mado by him on tho ground 
of mistake is governed by Ariicle 96 of the Limitation Act. 
i 
Where the mistake is as to the belief of a party that a third person is liable, 
the mistake must be taken as discovered when the third person repudistes his 
liability and communicates such repudiation either to the party or to his partner. 


Where.a right of action is m two or more partners and one of them discovers 
the mistake by reason of which a contract (in respect of which relief has been 
sought} hus been entered into by another of the parimers on behalf of the prrtner- 
ship the period of limitation presorlhed by Article 96, will begin to run from the date 
of such discovery notwithstanding that the latter partner chooses to persist in his 
mistake even after the mistake is pointed out Lo him by the other. 


The relief contemplated by 8. 66 of the Contract Act is that the party preju- 
diced by the mistake should be relieved from the consequences thereof. 


Where the plaintiffs by mistake released a debt due to them they would be 
entitled to ibe placed in the same position as they would be if there had been no 
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-yelease and also compensated for any loss which may have necessarily resulted 


from the mistake. 


Where the debt whioh was released by mistake was on the date of discovery 
of the miatake not barred by the statute of limitations the party entitled to relief 
on the ground of mistake could claim no compensation as no loss was sustained. He 
ean only be entitled to a declaration that the reloase is void and should be onncoled, 
if in writing. 

But where tho debt released by mistake is barred atthe date of the discovery, 
there 1s a loss which is the necessary result of the mistake when relef against the 
mistake will comprise not only a cancellation of the release but also compensation 
for the logs. 


On appeal from the decree of Mr. Justice Boddam, in C; S. 
No. 160 of 1901. 


The facts were as follows :—Messrs. Parry & Co., the plaintiffs 
sold certain property to the defendant Company under Exhibit 
D, dated lst December 1897, for Rs. 7,97,460-11-0. 


A pro-note for the amount was taken by Parry & Co. The 
defendant sold the property they acquired from Messrs, Parry & Co. 
(plaintiffs) to the Hast India Distilleries Co., (referred to in the 
report as the English Company under Exhibit F, dated 14th 
December 1897, also for Rs. 17,97,460-11-0. The question 
was whether the value of certain charge &c. (Rs. 89,421-0-5) 
wag separately payable under F, or was included in the said 
Rs. 7,97,460-11-0. The English Company’s contention was that 
the said claim was included in the price and was not separately 
payable. 


The plaintiffs case was that the defendant was liable to pay 
them in respect of the agreement of sale, Exhibit D, a sum of' 
Rs. 7,97,460-11-0 and Rs. 89,421-0-5, that upon the English 
Company purchasing from the defendant all that they acynired 
under Exhibit D, the arrangement was that the English Company 
should pay them, the plaintiffs, in consideration of which the latter 
discharged the defendant Company from their liability to the 
plaintiffs, that this discharge was under a mistake common to all 
the parties that the English Company was liable to pay separately 
for the char, that when the English Company repudiated their 
liability and their contention was upheld by an award passed on the 
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4th October 1898 on a reference of the dispntes by the English 
Company and the defendant Company to a common arbitrator. 
the plaintiffs discovered the mistake and were entitled to set 
aside the release and get back the sum of Rs. 89,421-0-5. They 
brought this suit on 2nd October 1901. 


The following are the material portions of the chief documents 
referred to in the Judgment :— 


Exhibit A :—An agreement made the thirtieth day of Septem- 
ber one thousand eight hundred and ninety-seven between William 
Sissmore Shaw Algernon Joseph Yorke and Alexander Stuart 
Silver Paull, carrying on business together as Merchants Agents 
and Bankers under the style or firm of Messieurs Parry and 
Company inMadras and other places (hereinafter called Messieurs 
Parry and Company) of the one pari and the Commercial Bank of 
India (Limited) aCompany registered under the Indian Companies 
Act VI.of 1882 and having its registered office in Madras (herein- 
after called the Bank) of the other part. Whereas 


The business and assets of Messieurs Parry and Company to be 
included in such sale shall consist of :— 


Para 5 cl. (b)—All the machinery plant offices and othor 
furniture patents licenses, trade markes, | orses, wagons, carts, 
implements, utensils and stores belonging to Messieurs Parry and 
Company and used by them in connection with their said business. 


Cl.i(d), All stocks of sugar, raw, or refined jaggery, spirits, 
molasses, coal, coke and other stocks belonging to and used by 
them in,connection with their said business. 

Para. 9:—The consideration for the stock-in-trade of Mes- 
sieurs Parry and Company and of the Bank as mentioned in clause 
5 (d) und 7 (d) hereof shall as regards jaggery and raw sugar 
be the, amount at which such jaggery and raw sugar stood 
in the books of Messieurs Parry and Company and the Bank 
respectively on the thirtieth June one thousaud eight hundred and 
ninety-seven exclusive of interest and as regards sugar and spirit 
and the'rest of such stock-in-trade-the market value of the same 
as on the thirtieth day of June one thousand eight hundred and 
ninety-seven. The consideration monies mentioned in this clause 
are hereinafter referred to as the “ valuation monies”. 
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Exhibit D:—Para 1. The vendors shall sell and the Company 
shall purchase. * * z 
Secondly :—A1ll the machinery plant, office and other furniture 
patents, licenses, trade-marks, horses, wagons, cart, implements 
and utensils belonging to the vendors and used by them in 
connection with their said business. 
* * # 


Fourthly :—AL stocks of sugar, raw, raw or refined jaggery, 
spirits, molasses, coal, coke, and other stocks belonging to the 
vendors or used by them in counection with their said business. 


* * * 


Para 8:—The consideration for the stock-in-trade, fonrthly, 
hereinbefore mentioned shall as regards jaggery and raw sugar 
be the amount at which such jaggery and raw sugar stood in the 
books of the vendors on the thirtieth day of June one thousand 
eight hundred and ninety seven exclusive of interest and as regards 
sugar and spirit and the rest of such stock-in-trade, the market 
value of the same as on the thirtieth day of June, one thousand 
eight hundred and ninety-seven. The consideration monies men- 
tioned in this clause are hereinafter referred as the “valuation 


monies.” 
E. Norton and D. Chamier for appellant. 
The Advocate General and C. F, Napier for respondent. 


The Court delivered the following 


JUDGMENT :—Buaspyam AIYANGAR, J. :—This isan appeal 
by the defendant, a company incorporated under the Indian 
Companies’ Act against the judgment of Boddam, J., decreeing a 
sum of Rs. 89,421-0-5 (with interest) in favour of the plaintiffs 
carrying on business at Madras under the name and style of Parry 
& Co. The said amount represents the value of a certain quantity 
of char, bones, &c., which along with other property movable and 
immovable, was agreed to be sold by the plaintiffs to the defendant 
Vompany,under an agreement (Exhibit D) dated the 1st December 
1897. The learned Judge has decreed the plaintifi’s claim on the 
ground that the plaintiffs discharged the defendantCompany from 
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its liability to themi n respect of the sum of Rs. 7,97,460-1 1-0—in- 
oluding the above item of Rs. 89,421-0- -5—by reason of a mistake, 
common to both the plaintiffs and the defendant. The mistake was 
in believing that the East India Distilleries’ Company (incorporated 
under the English Companies’ Acts 1862 to 1893) which under an 
agreement (Exhibit F), dated the 14 December 1897, purchased 
from the defendant Company all the property which the latter had 
acquired from the plaintiffs, was under a hability to the defendant 
company in the sum of Rs. 7,97,460-11-0 including the value of 
char, &c., (besides the price fixed in Exhibit F in respect of some 
immovable properties, &c.), whereas, in truth and fact, according 
to the proper construction of Exhibit F, the value of the char, &c., 
was included in the fixed price above referred to and the English 
Company was liable to pay only Rs. 7,97460-11-0 less the value of 
the char, viz, Rs, 89,421-0-5. The English Company repudiated 
its liability to pay for the char, &c., separately ; the matter was 
formally referred on behalf of the two companies to the arbitration 
of Mr. Davey in England and an award was made by him on the 
4th ed 1898 in which he held that the English Company’s 
claim Was right, and that the value of the char was included in the 
fixed price, and should be deducted from the sum of Rs. 7,97, 460 
as. 11-0 claimed by the defendant company. The learned Judge 
being of opinion that the plaintiffs conld not have known of their 
mistake antil the award was given, held that the suit was not barred 
onder article $6 of the second schedule to the Limitation Aot” the 
suit having been instituted on tho 2nd October 1901 ; and he 
awarded the amount decreed as “ compensation” under section 65 
of the Indian Contract Act, for the loss sustained by the plaintiffs 
by reason of the release or discharge—which, on the 4th October 
1898, they discovered to be void. 


Both before the learned Judge who tried the case and before 
us in appeal, there was a great deal of discussion as to the pleadings 
in the cause and as to whether the plaint disclosed any cause of 
action, and if so what, and as to whether the written statement did 
not admit the release pleaded by the plaintiffs. Paragraphs 4 & 5 
of the plaint are not as clear as one might wish, especially in the 
light thrown upon it by the evidence of Mr. Yorke, one of the 
plaintiffs, who are themselves tha managing agents of the defendant 
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company—the company being represented in this suit by Mr. Dick, 
its attorney, who is also Secretary to the Commercial Bank at 
Madras, which with the plaintiffs practically constitute the 
defendant company both having an equal interest therein. [am 
satisfied, especially after our attention was drawn to the evidence of 
Mr. Yorke that the word “ arranged” in paragraph 4 and the word 
“ arrangement” in paragraph 5 of the plaint were advisedly used, as 
in reality there was no ‘agreement? in any legal sense of 
that term between the various parties therein referred to, viz, the 
East India Distilleries’ Company, the defendant company, the 
plaintiffs and the Commercial Bank; the arrangement itself when 
reported to the English Company for its confirmation, having been 
disapproved of and repudiated by it (as stated in paragraph 6 of 
the plaint) so far at any rate as its liability to pay for the char, &c. 
was concerned. I take it—and I believe that was the view taken 
by Boddam, J.—that the cause of action on which the suit is really 
based is that averred in paragraph 7 of the plaint, viz., that the 
plaintiffs released the defendant company from its indebtedness in 
respect of char, &c., under a mistake, shared in by the defendant 
company, as to the liability of the English Company to pay for the 
value of char, &c., taken over from the defendant company under 
agreement F, and in the mistaken belief that the English Company 
were prepared to take over the indebtedness of the defendant 
company to the plaintiffs in respect of the char, &c., and that they 
are entitled to be relieved from the consequences of such mistaken 
belief. The contention that the release as pleaded in paragraph 7 . 
of the plaint is, in fact, admitted in the written statement is quite 
untenable. A reference to paragraphs 4,5 and 6 of the written 
statement clearly shows that the admission therein made by the 
defendant company is not of the release as set forth in paragraph 
7 of the plaint, but of a novation by which the English Company, 
in consideration of the defendant company releasing in from 
liability to pay the defendant the sum of Rs. 7,97,460-11-0 including 
the value of char, &c., agreed to pay the same amount to the 
plaintifs and the plaintiffs, in consideration of the defendant 
company having procured the English Company to undertake to 
pay the amount to the plaintiffs, released the defendant company 
from its liability to them in the same amount. Leaving out the 
Commercial Bank—in regard to which there was a similar arrange- 
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` ment/from consideration,the defendant understands the arrangement 
referred to in paragraph 4 and the whole of paragraph 5 of the 
plai le, as an agreement between the three parties and refers to it 
as such in both paragraphs 4 and 6 of the written statement. If 
the defendant company is to be held bound by the admission in 
the statement, the admission certainly must be taken as a whole 
and not merely in so far as it relates to the release of the defend- 
ant company by the plaintiffs. The question is not whether the 
defendant company rightly construed the plaint, but what the 
so-called admission made by it in the written statement is. The 
defendant admits the arrangement referred to in paragraph 4 of 
the plaint, referring to the same as an ‘agreement’ and adds in 
paragraph 6 of the statement, that that agreement was acted upon 
and carried out, as alleged in paragraph 5 of the plaint, in which 
paragraph it is clearly stated that Rs. 7,97,460-11-0 was entered 
as the loan due by the East India Distilleries’ Company to the 
plaintiffs, the same being the amount due by the defendant com. 
panylto the plaintiffs. If, as stated by the defendant, the entries 
and the transfers of the sums, referred toin paragraph 5 of the 
plaint were in accordance with an agreement to which the English 
Company was a party, the result of course would be that the suit 
could not lie, inasmuch as the defendant company, by reason of 
its release by the plaintiffs, has released the English Company 
from|its liability to it im respect of the same amount; and admit- 
tedly, the English Company was labouring under no mistake as 
to its liability under Exhibit F. It is in this view that the defend- 
ant pleaded that the suit was bad for nonjoinder of the English 
Company which was a party to the agreement. The so-called 
admission of the defendant therefore is really no admission, when 
taken as a whole, in favour of the plaintiffs, but really a defence 
in bar of the suit based apparently on a pardonable misconception 
of the plaint and an ignorance of the fact that there was really no 
such| agreement as the defendant company understood the plain- 
tiffs to aver in paragraphs 4 and 5 of the plaint. Indeed the 
learned counsel for the defendant offered and applied for leave 
perone the learned Judge to amend the written statement. 





i 
Proceeding now to the consideration of the merits of the case 
and of the cause of action as set forth in paragraph 7 of the plaint, 
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Iam satisfied, upon the evidence in the case, that the plaintiffs 
have entirely failed to prove that the defendant was in fact or in 
law discharged or released from liability to the plaintiffs, in 
respect of the sum of Rs. 7,97,4680-11-0, or any part thereof, by 
reason of any undertaking of such liability by the English Com- 
pany. On the contrary the evidence conclusively establishes that 
the English Company all along regarded and treated the defend- 
ant company as its creditor in respect of the amount payable to it 
under agreement F and that the defendant company was never 
discharged either in whole or in part from its liability to the plain- 
tiffs by any release or novation, but that the indebtedness of the 
defendant company to the plaintifis under Exhibit D was in fact 
discharged to the extent of the difference between Rs. 7,97,460-11-0 
and Rs. 89,421-0-5 (the amount now sued for), only by the plain- 
tiffs—who were also the managing agents of both the English 
Company and the defendant company—appropriating towards the 
amount due to them by the defendant company the payments and 
remittances made by the English Company in discharge of its 
liability to the defendant company’ under Exhibit F. If therefore 
the defendant company was indebted to the plaintiffs under 
Exhibit Din the sum of Rs. 7,97,460-11-0 for which a pro-note 
(Exhibit C) bearing date the 31st October 1897 was taken by the 
plaintiffs from the defendant company on the 28rd January 1898— 
the defendant’s liability under Exhibits D and © would, subject to 
the law of Limitation, have been a subsisting one, at the date of 
the suit, to the extent of Rs. 89,421-0-5, the amount sued for,—the 
balance having been paid to the plaintiffs by the English Company 
on behalf of the defendant company. 


The material portion of the evidence of Mr. Yorke, on the 
question of the defendant’s release is to the following effeot :— 


The consolidated (defendant company) had been debited in 
its books with seven lakhs and odd in Parry’s favour. After the 
arrangement of Exhibit F its liabilities were transferred to the 
E. I. D. Company. Loan accounts were opened in Parry’s books 
and corresponding accounts in the books of the Hast India (kept 
here by the plaintiffs as its managing agents). The East India 
could not have consented to accept the liability of the Consoli- 
dated until the Hast India was itself actually formed. The 
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Pe oe of the whole affair are rather peculiar and the exact 
date be the Hast India’s consent could not be given. Witness does 
not know whether between December 1897 and June 1898 there 
was any document showing the consent of the E. I. D. to take over 
the liabilities of the Consolidated. Witness himself was not in 
England any time between December 1897 and June 1898. He 
did not during that time consult any member of the E. I. D. with 
regard to the acceptance of the liability, nor is witness aware of 
any latter of his written during that period to Mr. Murray (the 
Secr tary of the Hast India as well as the London Agent of Parry 
& Oo) about the consent of the Hast India to accept the responsi- 
bility, of the Consolidated. Witness had no conversation either, 
with | ny member of the East India, about that matter. Witness 
could! not find any minute of the Consolidated Directors, trans- 
forring the indebtedness of the Consolidated to the Hast India, nor 
is there any resolution to that effect. Witness does not recollect 
whether Farry & Co., as vendors, ever wrote to the consolidated 
asking the latter to consent to the transfer, nor whether there is 
any resolution in the books of the consolidated, discharging it 
from its liability. The books of the consolidated contain no entry 
regarding the transfer of its indebtedness to the Hast India Distil- 
levies! Witness does not know (or is not prepared to say) on what 
date jor in what month or year, the Consolidated was discharged 
by the plaintiffs. Witness himself never used the word ‘ dis- 
charged’ to bis legal advisers, nor could he say what was released 
and That was not. Witness does not know of any discharge in 
fact. | This discharge is purely a legal fact and witness does not 


know] when the legal discharge took place. 





* 


Turning now to the entries in the account books, the matter 
stands thus :—In M 1—the defendant company’s book—the plain- 
tiffs dre on the 31st December 1897 credited with Rs. 7,97,460-11-0 
and by a corresponding entry in the plaintiffs’ book (Exhibit 180) 
the defendant company is debited with the same amount. On 
account of losses sustained in the working of the defendant 
company (by the plaintiffs and the Commercial Bank) before its 
business was transferred to the Hast India Company, a sum of 
Rs. 74,597-2-2 (being one-half of the total loss) was debited to the 
plaintiffs in M 1 and credited to the defendants in Exhibit 180. 
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This amount was deducted (after the same had beeu ascertained 
apparently aboat June 1898) from the above sum of Rs. 7,97,46 1-11, 
both in M 1 and 130, leaving a balance of Rs. 7,22,863-8-10. The 
defendant company’s book was closed with this and no subsequent 
entries appear there. In the plaintiffs’ books, however, the sum 
of Rs. 7,97,480-J 1-0 was carried over tothe next year’s account 


‘under date the Ist January 1598 (Exhibit DD) under the heading 


of the defendant company. This heading, however, was subse- 
quently scored out and the name cf the ‘E. I. Distilleries’ Com- 
pany, appears there in pencil; the figure 7,97,460-11-0 has been 
altered into 7,22,863-8-10. Mr. Knight, as plaintiffs’ second wit- 
ness, says, in explanation of this—‘ The alteration was made in my 
own writing because the heading was wrongly made by the clerk. 
I can’t give the exact date. "When I examined the entry, I fonnd 
the wrong entry in the ledger. * * The balance (Rs. 7,97,460-11-0) 
might have been brought forward two or three months after the 
Ist January * * *it was altered into Rs. 7,22,863-8-10 about 
June 1898.” In the corresponding accounts of the E, I. D, Com- 
pany (Exhibit P2)—kept by the plaintiffs here—the plaintiffs are 
credited with the sum of Rs. 7,22,868-5-10 under date the Ist 
January 1898. Here too, as in DD, there is a scoring ont of the 
figure Rs. 7,97,460-11-0,which has been altered to Rs. 7,22,863-8-10. 


_ If in reality there had been a discharge of the defendant’s liability 


by the English Company undertaking the same, itis remarkable 
that instructions should not at once have been given to the clerk 
not to continue the account (in 1898) in the name of the defendant 
company, and that the clerk should have been left to continue the 
account in that name, and thatthe mistake should have been 
discovered only casually, some time afterwards, by Mr. Knight. 
Further, if it had been intended to discharge the defendant com- 
pany of its liability to the plaintiffs, an entry would surely have 
been made in Parry & Co's books crediting the defendant company 
with the amount, and a corresponding debit entry made in the 
defendant’s book. No such entry, however, appears in Exhibit 
180 or Exhibit M1 or anywhere else and in fact the matter 
was left unadjusted so far as the accounts go. Mr. Knight's 
explanation that that is the usual method of book-keeping is really 
no explanation af all, if, in truth and fact, a discharge was really 
intended That no discharge—in any legal sense of the term-——wag 


| 
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ever intended receives further corroboration from the fact that no 
discharge had been endorsed on the defendant company’s pro-note, 
Exhibit C. Nor is itat all likely that the plaintiffs would have 
discharged the defendant company before the English Company— 
‘of which the plaintiffs were the managing agents—had signified 
its acceptance of the defendant company’s liability to the plaintiffs 
in the sum of Rs. 7,97,460-11-0. Theabove entries in the accounts 
were no doubt made in the usual course of business under the 
belief that the indebtedness of the English Company to the defen- 
dant ci mpany on account of the articles to be paid for on valuation 
(ande ! Hxhibit F) was the same as that of the defendant company- 
to the plaintiffs and, as stated by Mr. Yorke in his evidence, that the 
English Company would take the liability including the char and that 
instead of making a two-fold entry, firstin the defendant’s book 
orediti g the English Company with the amount and then in the 
plaintiffs’ books crediting the defendant company with the same, the 
sane: might be adjusted by a single entry in the plaintiffs books (of 
course) with a corresponding entry in the English Company’s books 
kept y the plaintiffs here), crediting the English Company with 
the amounts paid—thus practically discontinuing entries in the 
defendant’s book. That this was all that was really intended, 
clearly appears from Exhibit 9, dated (so late as) the 12th Septem- 
ber 1898—being a letter from Parry & Co. as managing agents of 
the defendant company to Mr. Stranack, one of the directors of 
the défendant company and Secretary to the Commercial Bank. 
There ida thus in reality no transfer—in any legal sense—of any 
debt or liability, operating as a discharge or release of the defen- 
dant’s| liability. I may here mention that a transfer by a debtor 
to hisi creditor, of a debt due to the former, cannot operate as a 
discha: ge of his debt, unless the transfer is accepted as a satisfac- 
tion of ; the debt and not merely as a means whereby the creditor, 
on realization of the debt assigned to him, may appropriate the 
same towards the debt due to him from his original debtor (vide 
8.1 | of the Transfer of Property Act). The transfers made (in 
the various sets of books) by the plaintiffs, who were the manag- 
ing agents of the English Company, were, as understood by the 
parties themselves, made subject to and in expectation of their 
being approved and confirmed by the company—in the mistaken 
belief, no doubt, that the company was, under Exhibit F, bound to 
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Madras pay separately, for char &c. If the plaintiffs, as managing agents, 

proces had legal authority to bind the English Company by their act, the 

Pil A English company would of course be bound thereby and it could 

Limited not have repudiated, asit did, its liability in respect of char. Bat 

Wiliam if the plaintiffs had no such authority—and this is conceded—thoir 

ga acts can bind their principles only if they ratify the same: And it 

-= is clear law that there can be no ratification of a part of the agent’s 
Bhashyam . sa ‘ - ; 

„Aiyangar, J. act except in the sense that it is a ratification of the whole (vide 

~ _ Indian Contract Act, B. 199, Story on Agency, 8, 250). That the 

English Company did not ratify the whole is of course clear and is 

_ conceded. It seems to me therefore impossible to hold that there 

was any novation whereby the lability of the English Company 

was substituted for that of the defendant company even to tke 

extent of the admitted liability of the English Company to the 

defendant company under Exhibit F or the defendant company 

discharged by the plaintiffs either in wholeorin part. There is 

nothing in Exhibit S to which our attention was specially drawn 

by the learned counsel for the respondent—-which militates against 

this view. At the most all that can be contended is that after the 

English Company had repudiated its liability to pay separately for 

char, &c., and such repudiation had been upheld by the arbitrator, 

the English Company undertook the defendant’s liability to the 

extent of the admitted sum, the liability of the defendant company 

to the plaintiffs, for the balance of Rs. 89,000 and odd remaining 

as before. As regards the remittances made by the English 

Company from time to time, in liquidation of its indebtedness to 

the defendant company, if may be taken that the appropriations 

thereof, made by the plaintiffs towards the debt due to them by 

the defendant company, were ratified by the Enghsh Company. In 

my opinion, however, there was, even after the award, no novation 

or transfer in law to the plaintiffs, of the admitted indebtedness of 

the English Company to the defendant company. The taking of 

the pro-note (Exhibit C) from the defendant company on the 28rd 

January 1898 is quite incompatible with any transfer prior thereto, 

of its liability or any discharge of such liability) The explanation 

‘given that the Commercial Bank wanted a pro-note (for the debt 

due to it by the defendant company) as a voucher and that the 

plaintiffs also therefore took a similar pro-note (for the amount dne 

tọ themselves) antedating the same to the 3lst October 1897 


l 
PARTS kr & XIL] THE MADRAS LAW JOURNAL REPORTS, 455 


affords no explanation for a pronote being given after the debt for _ Madras 
gray ` ; . Consolidated 
which it was given had been discharged, and that, with no endorse- Sugar and 
ment of discharge thereon. If really the pro-note was required ale 
merely as a voucher for purposes of audit, there was no reason Limited 
why the discharge should not have been endorsed thereon, if really William 
there ip been any such, by the transfer of the liability to the scaly 
Englis! Company. Bhashyam 
| Ai +e 
That there was no novation in any sense or any transfer of ne 
liability is conclusively established by the fact that the English 
Company regarded and dealt with the defendant company as its cre~ 
ditor, even as late as October 1898, when the question of its liability 


to pay’ or char separately was referred to arbitration. 


In reply to Exhibit 124, dated the 12th May 1898, in which the 
valuation of the stocks by Parry & Co., was sent to the English 
Company, including therein the value of Char &c.,—the Secretary 
to the ‘English Company in his letter (Exhibit 2), dated the 29th 
July 1898, informs the plaintiffs of the resolution of the company 
that it is not bound to pay for the char separately, requesting them 
to communicate that decision to the defendant company ~~ its 
vendors. The plaintiffs, in their reply (Exhibit 8), dated the 25th 
August 1898 to this letter, maintain the position that the English 
Company is bound to pay separately for char and express their 
willingness to have the matter referred to the arbitration of some 
independent party to be approved by their attorneys in England. 
It is evident that this letter was written by the plaintifs on behalf 
of the ‘defendant company —of which they were the managing 
eee an they also point out in the letter that the reference 
already, made by the English Company to Messrs. Newlands 
Brothers was not one to which they or their attorneys were parties, 
Exhibit 10, dated the 16th September 1898,is the reply (to this) ad- 
renee the managing agents of the defendant company informing 
them that their letter (Exhibit 8) of 25th August will be placed 
before the Board (of English Company) at its next meeting and 
intimating that the reference to Newlands Brothers was made 
only in accordance with the wishes of the attorneys of the defend- 
dant company. The resolution of the Board, dated the 28th Sep- 


tember referring the matter to the arbitration of Mr. Davey, with : 


. 
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the assent of Mr. Herbert the English attorney of the defendant 
company (vide Exhibit 12), as well as the reference to, and the 
award of, Mr. Davey was communicated to the plaintiffs as manag- 
ing agents of the defendant company by Exhibit 14, dated the 
7th October 1898. The award was in favour of the English Com- 
pany and it is significant that two of the Directurs of the defen- 
dant company, who were then in England, Messrs. Shaw (the 1st 
plaintiff) and Orr, sent a letter (Exhibit 11) dated the 27th Septem- 
ber 189%, before the reference was made to Mr. Davey, to the 
defendant company, conveying their opinion that the contention of 
the English Company in the matter was right and stating that the 
English attorneys of the defendant company were parties to tho 
reference to Newlands Brothers and that it was highly undesic- 
able in the interests of the defendant company to endeavour to 
reopen the question even if such a course was possible. It also 
appears from Exhibit 9, dated the 12th September 1898, that the 
Seoretary to the English Company desired its managing agents— 
the plaintifis—to obtain receipts from the defendant company for 
payments made by the English Company in respect of stocks pur- 
chased from the defendant company. 


If the defendant company had been discharged and its liability 
to the plaintiffs undertaken by the English Company, it is incon- 
ceivable that Exhibit 8 would have been dealt with as a communi- 
cation made on behalf of the defendant company, or the dispute 
submitted to arbitration as one between the English Company and 
the defendant company. The parties to the arbitration were 
only the two companies, neither the plaintiffs nor the Commercial 
Bank being, made parties thereto, and the award would not have 
bound the plaintifis—-if really the delt due by the English 
Company to the defendant company Lad been transferred to 
them. Exhibit 11 also shows that two of the Directors, ut any 
rate, of the defendant company considered that the defendant 
company was then the creditor of the English Company. These 
circumstances and the fact that the English Company desired the 
plaintiffs to obtain receipts from the defendant company completely 
negative the theory of novation and with that, the alleged discherge 
or release of the defendant company by the plaintiffs necessarily 
falls to the ground. Even assuming that there was a releaso or 
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discharge of the defendant company as pleaded in paragraph 7 of 
the plaint, the suit is, in my opinion, clearly barred by the Law of 
Limitation under Articles 96, 52 and 73 of the second schedule to the 
Limitation Act. As regards article 96 itis impossible to accede to 
the contention that the mistake as to the extent of the English 
Compaiiy’s liability must be taken to have been discovered only on 
the date of Mr. Davey’s award (Exhibit W) viz., the 4th October 
1898—though the plaintiffs themselves were no parties thereto. 
The mistake which led to the release of the defendant company in 
respect .aiso of the value of char, &c., is, as alleged in paragraph 7 
of the plaint, the supposition by the plaintiffs and the defendant 
. company that under Exhibit F the English Company was liable io 
pay separately for char, &c., taken over from the defendant company 
and the belief that the English Company was prepared to take over 
the indebtedness of the defendant company to the plaintiffs in 
respect of such char, &c. Assuming that such a mistake on the part 
of Mr. Yorke should be treated as the mistake of all the plaintiffs 
and that it would therefore reudet the lease void under section 20 
of the Contract Act, the mistake must be taken to have been 
discovered on or about the 15th August’1898 at the latest when 
Exhibit|/2, dated the 29th July 1898, would in the ordinary course 
have reached Mr. Yorke, communicating the decision of the English 
Company that it repudiated its liability to pay separately for the 
value of char, &c. In fact, the mistake must, in law, be taken to 
have been discovered on the 21st June 1898--the date of Exhibit 
3—when Mr. Shaw (the lst plaintiff who was then in England) 
knew that the English Company objected to its having to pay 
separately for char, &c., and wrote to Mr, Yorke (in Madras), who, 
he knew, was labouring under a mistake that he (Mr. Shaw) had 
always entertained the opinion that char, &c., was included in the 
fixed price. If in a case in which the right of action is in two or 
more partners, one of them discovers the mistake, by reason of 
which h contract—in respect of which relief is sought—bas been 
entered! into by another of the partners, on behalf of the partnership, 


the period of limitation prescribed by Article 96 will begin to run 
from the date of such discovery notwithstanding that the latter 
partner chooses to persist in his mistake, even after the mistake is 
pointed out to him by the other. In the present case even after the 


receiptilof Exhibits 2 and 8, Mr. Yorke, as agent of the defendant 
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company, addressed @ letter (Exhibit 8) tothe Secretary to the 
English Company maintaining his former mistaken position and 
demanding a reference to an independent arbitrator. The argument 
that the repudation by the English Company, communicated to the 
plaintiffs by Exhibit 2, should not be taken as final, but only 
provisional pending the reference to arbitration proposed in Exhibit 
8 and acceded to by the Enghsh Company (vide Exhibit 14) and 
that therefore the mistake should be taken to have been discovered 
only when Mr. Davey’s award was made, is entirely inadmissible. 
So far as the English Company was concerned, the repudiation (in 
Exhibit 2) was distin¢t and final, though notwithstanding such 
repudiation the defendant company maintained its own position. In 
the ordinary course of things, the dispate would have necessitated 
recourse to a court of law, but in lieu of it the parties agreed to 
submit it to arbitration, the award wherein binds the parties, snb- 
stantially in the same way as a judgment of court, but so far as the 
plaintiffs—who were no parties to the submission to arbitration— 
are concerned, it is difficult to see on what principlo the date of 
Mr. Davey’s award can give them a starting point of limitation. 
No doubt, as between the parties thereto, the period of limitation 
for a suit to enforce or set aside the award will begin to run from 
the date of the award. But sofaras the plaintiffs are concerned, 
it would have been perfectly open to them to have sued the English 
Company the very next day after the award for the value of char, 
&c., if, as alleged by them, they had become the transferees of the 
defendant company’s claim (under Exhibit F) against the English 
Company and in sucha suit the plaintiffs would not have been 
bound by Mr. Davey’s award and would have been entitled toa 
decree if the Court accepted Mr. Yorke’s construction of Exhibit F. 
In the present suis likewise the defendant company would not, for _ 
the like reason, be bound by My. Davey’s award, if a question had 
been raised as tothe right construction of Exhibit F, and the 
Court should hold that, under that agreement, the English Company 
was liable to pay separately for char, &c. Mr. Yorke was fully in 
possession of all the facts as to the discovery of the mistake, as 
early as July and August 1898, but if in spite of it he persisted in 
his mistoke, he mast take the consequences and the operation of the 
law of limitation will not be, postponed for him, 
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! 

, Byon if the 4th October 1898 be taken as the date of discovery 
of thé mistake and therefore the starting point for limitation under 
Article 96, the suit so [ar asit seeks to recover from the defendant 
company the sum of Ry. 89,421-0-5—whether this be regarded as 
the balanco due under the agreoment (Exhibit D) or the promissory 
note (Exhibit C)—is clearly barred under Articles 52 and 78 of the 
Limitation Act, though the suit may be within time so far as the 
retting aside of the alleged ralease is concerned. The relief 
contemplated by section 65 of the Contract Act and Article 96 of 
the Limitation Act is thatthe party prejudiced by the mistake 
shoul | be relieved from the consequences thereof. ln the present 
cise the direct consequence of the mistake was the alleged release 
of theidefendant company and the plaintiffs would be entitled to be 


` placed! in the same position as they would be in if there had been 


no release and also compensated for any loss which may have 
necessarily resulted from the mistake. The question, therefore, is 
whether the sum sued for was lost to the plaintiffs by reason of 
mistake or whether the same has been lost by reason of their laches 
even after the discovery of the mistake, on the áth October, 1898. 
If at the time of ‘the discovery of the mistake the remedy of the 
plaintiffs against the defendant company to recover the debt which 
had been released by reason of the mistake, was not barred, the 
plaintiffs could not be regarded as having by reason of the mistake 
lost the money due to them, and they could therefore claim no com- 
pensation for loss sustained ; the only relief they would be entitled 
| 
to, on the score of mistake would bea declaration that the release 
is void and should be cancelled (if in writing). If, however, the 
plaintiffs’ remedy had become barred at the date of the discovery 
of the mistake, they could no longer have sued for the recovery of 
the dobt aud such loss being the necessary, result of the mistake, 
relief against the mistake would comprise not only a cancellation 
of the release, but also compensation ‘for the loss. Even if the 
mistakelis taken to have been discovered on the 4th October 1898— 
the date of the award—the plaintiffs’ remedy against the defendant 
company, whether under Exhibit Dor Exhibit C, was not then 
barred and they had nearly two years thereafter within which they 
might have instituted a suit to have the release declared void in 
toto or inoperative, so far as the claim for char was concerned, and 
to recover the sum now sued for. If at the date of the present 
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suit their claim under Exhibit D or C is barred, the loss is the result 


Sugar und not of the mistake, but of their own laches, after the discovery of 
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the mistake, The sum of Rs. 89,421-0-5 claimed by the plaintiffs 
in the present suit cannot therefore be awarded as ‘ compensation’ 
for loss sustained by reason of the alloged mistake, within the 
meaning of section 65 of the Contract Act and Article 96 of the 
Limitation Act but only as balance of the price or debt due under 
Exhibit D or C if the recovery of the same had not already been 
barred by limitation. 


Article 97 of the Limitation Act has no application whatever to 
the present case, forin no view can the plaintiffs be regarded as 
suing for the recovery of money paid by them to the defendant 
company upon an existing consideration which has afterwards failed. 
In Bassu Kuar v. Dhum Singh? which was relied upon on behalf 
of the respondent, the debtor was allowed to retain the debt due by 
him as part of the purchase money pending the completion of an 
agreement for sale of lands by the debtor to the creditor. The 
Privy Council held that thedebt so obtained was real part-payment 
of the consideration for the sale and thata suit by the vendee- 
creditor to recover the amount on failure of the sale (by the decree of 
the Appellate Court in a suit for specific performance brought by the 
debtor-vendor against the creditor vendee) was governed by Article 97 
of the Limitation Act and having been brought within three years from 
the date of the decree was not barred. The decision of the PrivyCoun- 


' cilin Hanuman Kamat v. Hanuman Mandur? relied on on behalf of 


the appellant, is also a decision on Article 97; and neither of these 
decisions has any bearing upon the question of limitation arising in 
the present case. The latter case, however, lends some support 
to the appeallant’s contention that the plaintiffs must be taken to 
have discovered the mistake when the English Company repudiated 
its liability to pay for char, &c. It was also urged on behalf of the 
respondents that the suit might be viewed as one for damages for 
breach of implied warranty by reason of the defendant company 
having assigned and transferred to the plaintiffs a larger debt than 
was really due to it from the English Company. I have already 
stated at sufficient length that there was no transfer or asignment 


l. I.L. R., (P.0.) 11 A. 47. 2. LL. B., 19 0. 128, 
8. L, R., 2 P.B. D. p, 668, 
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in law of any debt due by the English Company to the defendant 
company. Even in the view contended for, the breach of warranty 
would have occurred at the date of the transfer and the suit would 
be barred under Article 115 and would not be govorned by the six 
years’ rale of limitation prescribed by the residuary Article 120. 
On the question, which was argued to considerable length on 
both amas to whether the defendant company is really liable 
to pay separately for char, &c., under Exhibit D,—if the English 
Company was not so liable ander Exhibit F,—I am of opinion that, 
according to tho right construction of Exhibit D, the defendant 
company was not so liable and that, in regard to Exhibit D, both 
the plaintiffs and the defendant company acted under the same 
mistake as in rogard to Hxhibit F. If the plaintiffs are entitled to 
relief as against the defendant, on the ground of mistake, the 
defendant company is equally entitled to counter-relief in respect 
of the inistako, under which it undertook to pay separately for the 
char, &c., and gave a pro-note including the value of char, &c. 
In the walgamation agreement Exhibit A ‘ stores’ were included 
in ia (L) of paragraph 5, but in the corresponding clause, 
paragraph 1 secondly, of Exhibit D, that term is omitted. Whether 
the omission was accidental or intentional does not, in my opinion, 
make any difference as to the question whether the char, &c., 
should ibe paid for separately or its value is included in the fixed 
price. [Both under Exhibit A (paragraph 5, cl. (d) and under 
Exhibit D (paragraph 1 fourthly) ‘all stocks of sugar, raw or 
refined jaggery, spirits, molasses, coal, coke and other stocks used 
in connection with the business,’ were to be valued and paid for 
separately. These are referred to as ‘stock-in-trade’ both in 
Exhibit A (paragraph 9) and Exhibit D (paragraph 3). There is 
no evidence in the case to show that ‘char, &c.,’ has any technical 
or provincial meaning. ‘Char, &c. are used as aids to the 
e T of sugar and are not intended for sale. They are 
not therefore ‘stock-in-trade’ and cannot be comprised in the 
expression ‘other stocks’ occurring in ‘paragraph 1 fourthly’ of 
Exhibit} D. Itherefore hold ou the authority of Re Richardson} 
(44 L.T. 404) that ‘char, &c.,’ are not ‘stocks’ (see also per 
Lindley, L. J., in Yarmouth v. France*, vide theterm ‘stock-in- 
trade’ in Stroud’s Judicial Dictionary) and cannot therefore be 


l 44 L. T. 404. 2 19 Q. B. D, 647. 
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required to be separately paid for. In Exhibit A they will properly 
be included in the term ‘stores’ occurring in cl. (6) of paragraph 5 
and in Exhibit D in the expression ‘all other property’ occurring 
in ‘paragraph 1 fifthly’—as the term ‘stores’ is omitted in 
paragraph J ‘secondly’ whether accidentally or intentionally. In 
Exhibit F—which was executed in England on the 14th December 
1897, before D could have reached England—the term ‘ stores’ is 
reproduced from Ain cl. (b) of the Istand 2nd Schedules thereto, 

cl, (d) being identical with paragraph 5, cl. (d) of Exhibit A and 
paragraph 1 ‘fourthly’ of Exhibit D (already referred to). Not- 
withstanding that the word ‘stores’ is specifically included 
in cl. (6) of Schedules 1 and 2 to Exhibit F, in the list of articles 
not to be paid for separately. Mr. Yorke and the defendant company 
maintained, though unsuccessfully, that under Exhibit F, ‘char, 
&c ,’ should be paid for separately as coming under tke head of 
‘stocks’ and this is the. very identical mistake under which they 
laboured with reference to Exhibit D. Having regard to the 
conduct of the parties, I find it impossible to conclude that in giving 
effect to A (the amalgamation agreement), they in any way intended 
to vary the same in Exhibit D as to the items to be included in the 
fixed price and those to be paid for separately on valuation. Had 
there .been any such intention, the recitals in the preamble to 
Exhibit D would not have run as they now do, vide also paragraph 
6 of the proceedings of the defendant company, dated 19th October 
1897) ; on the contrary it would have been expressly recited that 
the amalgamation agreement was being carried out with a variation 
(in regard to the matter in question) as agreed to between the 
parties. Farther, if the term ‘stores’ had been omitted in para- 


graph 1 ‘secondly’ of Exhibit D, in order that the same might be 


included among the articles to be valued and paid for separately, 
one would expect to find ‘stores’ transposed to and included in 
paragraph 1 ‘fourthly’ just as ‘molasses, coke and coal’ which are 
only aids to the manufacture and not ‘stock-in-trade’ are included 
there, as also in paragraph 5, cl. (d) of Exhibit A. If there was 
any such intention, and it was supposed that the intention was 
effectuated by the omission of the word ‘stores’ in Exhibit D, it is 
also inconceivable that in transferring the’ business from the 
defendant company to the English Company, care would not have 
been taken to omit that word in Exhibit F also, The truth is that 


| 
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Mr. Yorke and the defendant company and the Commercial Bank 
were all along under a common mistake that, under all the agree- 
ments,! viz, Exhibits A, D, E and F, ‘char, &c? was among those 
items to be paid for separately, as ‘stock’ —though Mr. Shaw and 
two of|the directors of the defendant company were all along of a 
contrary opinion (vide Exhibit 1])—and the mistake in respect of 
Exhibit F cannot be distinguished from the mistake in respect of 
Exhibit D. The result therefore is that if the plaintiffs released or 
l dischay ged the defendant company from their liability to pay for 
char, &c., under the mistaken belief that the English Company was 
liable to pay for the same under Exhibit F, the release was really 
in respect of a non-existent liability, which, however, the parties 
erronebusly supposed to exist. In this view also the plaintiffs’ suit 
fails. | 


The questions as to what are mistakes ‘of fact’ and ‘of law’ 
within|the meaning of Ss. 20 and 21 of the Contract Act, whether a 
mistake in the construction of an instrument is ‘a mistake of fact’ 
or ‘ of | aw’ and whether independently of the Contract Act, relief 
can bejgivon against mistakes of law—with reference to 8. 21 (h), 
26 (a); (b) and (d), 28 (c), 81, 38 and 36 of the Specific Relief Act 
and other equitable principles—and if so, in what cases, are points 
of condiderable difficulty and import, and as the question does not 
really arise in the case, and the materials on record with reference 
to which the question has to be decided ave imperfect, I refrain 
from considering the cases cited and expressing any opinion on the 
point. 


I would therefore allow the appeal with taxed costs and revers- 
ing the judgment appealed against, dismiss the suit with taxed costs. 
Having regard to the length and importance of the case the costs 
will include the cost of the English Commission, and of interlocutory 


applications the costs of which were to be costs in the case. Costs 


throughout will be allowed on the higher scale admissible under 
the rules, and two counsel throughout. 


BENSON, J.:—I concur thronghout. 


RUSSEL, J.:—~I concur with the main conclusions, and the 
reasons given therefor, arrived at by my learned colleague in the 
jndgmont just read. 


| 


Madras 
Consolidated 
Sugar and 

Spirit 
Factories, 
Limited 


Y. 
William 
Sissmore 
Bhaw. 


Bhashyam 
Aiyungar, J. 


464 THE MADRAS LAW JOURNAL REPORTS, [ VoL. X1V. 


PiaR a I do not, however, agree with the construction which has been 
Sugarand placed on Exhibit D asto the liability or otherwise of the defendant 


Pe company to pay separately for ‘char? In my opinion, under 


e Exhibit D, the parties deliberately arranged and contracted that 
{Wiliam ‘char’ should be paid for separately and the document is legally 

Shaw. capable of being interpreted in that sense, I will not labour the 
point further than merely to express my opinion. The point is not 
now material in this case owing to the views taken by the Court as 
regards the other portions of the case. I desire, however, to 
express myself as being strongly of opinion that it would bea great 
misfortune if mercantile people or others were led to entertain the 
view that a document deliberately drawn up and acted upon could 
be readily set aside at the instance of either in a court of law. 





Russel, J. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—-Mr. Justice Subrahmania Aiyar and Mr. Justice Boddem, 


Venkata Hanumanulu Garu ... * Appellant (Plaintif). 
Ve 
Lachchamma and others ... Respondents (Defendants 1, 
2 to 8, 10 and 18 to 15). 


Voenkats  Zimiiation Act, Art. 141—Onus of proof as to the date of widow's death—TYidow last 


Scale heard of toprior twelve years before sutt--Presumption as to time of death—Evi- 
ve dence Act, Ss, 107, 108. 
Lachchamma. 


In a suit by a reversioner for possession of lands on the death of a widow the 
onus is on the plaintiff to show that the suit is brought within 12 years from the 
widows death. Where it was proved that the widow was last heard of on ao date 
prior to 12 years before suit, Held, that it lay upon the plaintiff to prove that the 
widow died within twelve yours prior to suit; and in the absence of such proof his 
Buit should fail, When the question is not one of death, but death at a parti- 
cular time, there ig no presumption as to such time, but the party who has to make 
out death at a particular timo, musi make it out by evidence. 


Second appeal from the decree of the District Court of Goda- 
vari, in A. B. No. 839 of 1901, presented against the decree of the 


# S, A, No, 1086 of 1902. dlth August 1904, 
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Conti of the District Munsif of Bhimavaram in O. S. No. 69 of _ Venkata 
1899, Hanumenulu 
ae 
i: Krishnaswami Aiyar and K. Subrahmanya Sastri for Lachobaunia 
AppeLATN 


f. R. Ramachandra Aiyar and F. Ramesam for respondents. 
Tho Court delivered the following 


J UDGMENT : —The appellant, on the 20th June 1898, brought 
this suit for the recovery of lands which had been held by a 
Hindu} female on the ground that he was under the Hindu Law, the 
reversionary heir entitled thereto on her death. 

l 


The question is whether the suit is barred by limitation. Art. 
141 of the Limitation Act is, of course, the article governing tho 
case, and under it, if the suit is brought within 12 years from the 
death of the female, it will be in time—otherwise it will be barred. 
It, therefore, lay on the plaintiff to show that, on the date of the 
presentation of the plaint, his claim was not barred, that is to 
say, heyhad to show that the death of the female occurred, or mast 
be taken to have occurred, within twelve years prior to the insti- 
tution of his suit. 


ji 

No evidence as to this was called on behalf of the plaintiff, 
No doubt the present case proceeds on the footing that the female 
was dead on the date of the suit, as she had not been heard of for 
soven years, from her disappearance in 1886, and she was, there- 
fore, presumed to have been dead at the expiry of the seven 
years. Itis settled law that when the question is not merely one 
of death, but death ata particular time, there is no presumption as 
to such: time, but that the party who has to make out that the 
death occurred on a specified date, must prove it by evidence. As, 
in our opinion, it lay on the plaintiff, under Art. 141 of the Dimit- 
ation Act, to prove that the suit was brought within the prescrib- 
ed period and he has not discharged that onus, the point must be 
decided against the appellant. On this ground, we confirm the 
decree of the lower appellate Court and dismiss the ae with 
costs. 


Karur 
Municipal 
Council 
v. 

K. Srinivasa 

Aiyangar, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Boddam and Mr. Justice Sankaran Nair. 


Tho Karur Municipal Council ... ... Appellant * 
v, (Defendant). 
K. Srinivasa Alyangar ve ... Respondent. 


Tort—Suit for damages for injury to wall—Oontributory negligence, 


In a suit for damages for injury to the plaintiff’s wall, it waa found that plain- 
tifs damage was contributed to by plaintifi’s letting his domestio refuse water into 
the drain, and was not caused solely by any acts or omissions of the defendants. 


Held :—That the plaintiff was not entitled to any relief. 


Second appeal from the decree of the District Court of Coim- 
batore in A. 5. No. 104 of 1901, presented against the Decree of 
the Court of the District Munsif of Karur in O. S. No. 115 of 1900. 


T. V. Seshagiri Aiyar for appellant. 


The Court delivered the following 


JUDGMENT :—Upon the findings it seems clear that the 
plaintifs suit should have been dismissed. Itis found by the 
District Munsif and also by the District Judge who adopts his find- 
ings in effect that the immediate cause of injury to the plaintifi’s 
walls was not the flowing of water into the drain, but the stagnation 
of the water and sewage let into it by the plaintiff and the conse- 
quent corrosion xnd pressure on the walls of the plaintifi’s house. 
The District Judge also says that “there would have been no 
stagnation of water had plaintiff, more especially some of his neigh- 
bours, not let their domestic refuse water into the drain. 


It is, therefore, clearly, found that the plaintifi’s damage was 
contributed to by the plaintiffs own acts and was not caused solely 
by any acts or omissions on the part of the defendants, 


We, therefore, set aside the decrees of the Courts below and. 
dismiss the plaintiffs suit with costs thronghout, 


Fpa enno. 


* B, As No. 1473 of 1902, 6th Beptember 1904, 
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‘THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—-Mr Justice Boddam and Mr. Justice Sankaran Nair. 


Ammayi Amma) aa vr . *Appellant 
(2nd Defendant). 
v. 
athna Pathan and others ai ... Respondents 
(Plaintiff and 
, Defendants Nos. 1 
and 8 to 9), 


Transfer of Property Act, 8. 85 —“ Properly? —Physical property—~Prior mortgages not 
made party in the Lower Appellate Court-—~Practice—Parties. 


I appeal from the Munsif’s decree in a snit npon a mortgage, a prior usafruct- 
uary mortgagee of certain items of the snit property was not impleaded and the 
plaintiff agreed to take a decree subject to the prior mortgagee’s rights, and aucord- 
ingly a decree was passed in plaintiff's favor. 


Heid --That the property mortgaged to the plaintiff was not merely the equity 
of redemption, but the actual property; and that the prior mortgagee was a neces- 
sary pa ty to the appeal before the Jower appellate Court. 


Second appeal from the decree of the District Court of South 
Arcotlin A.S No, 295 of 1901, presented against the decree of 
the Court of the District Munsif of Cuddalore in O. S. No, 576 
of 1900. 


W. Krishnaswame Atyar and S, Srinivasa Atyar for appellant. 


| 
F. K. Stvaswams Avyar and T. B. Venkatarama Sastry for 
ist respondent. 


. Subrahmanya Atyar for 5th and 6th respondents. 
o Court delivered the following 


JUDGMENT :—It is contended on behalf of the appellant 
that inasmnch as the prior mortgagee was nota party to the 
appeal.in the lower appellate Court, the appeal shculd have been 
dismissed. The contention of the first respondent is that the 
prior mortgagee was not a necessary party under 8. 85 of the 
Transfer of Property Act, inasmuch as the property mortgaged 
to the puisne mortgagee was only the equity of redemption, that 
the word “ property” in S. 85 should be read as “interest” und 
thereiore the prior mortgagee was not a person interested in the 
property comprised in the mortgage. 

3] A. No, 1475 of 1908, 7th Beptembor 1904, 
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' We are clear, that in this case the actual property was the 
subject-matter of the mortgage and not merely the equity of 
rodemption, and are of opinion that the prior mortgagee was & 


. necessary party to the appeal. 


Maharajah 
of 
Vizianagaram 


Vv, 
Chelliah. 


We, therefore, sot aside the decreo of the lower appellate 
Court and direct that the prior mortgagee be made a party to 
the appeal and that the appeal be retaken on the file of the 
low r appellate Court and disposed of according to law. The 
costs will abide and follow the event. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—-Mr. Justice Subrahmania Aiyarand Mr. Justice 
Sankaran Nair. 


Maharajah of Vizianagram being minor, by 
Collector and guardian H. F. A. Gilman, Esqe *Appellant 
(Transferee 
v. decree-holder). 
Chelliah ae ae ‘i Respondent 
(Petitioner, lat 
defendant). 


Madras Act IH of !895—S 5.—Service Inam—Tnalienable character of inam— Decree 
for sale—Jurisdiction— Watver-——Eatoppel. ` 


The provisions contained in 8 6 of Madras Act IIE of 1895 are absolute and 
Civil Conrts have no jurisdiction to order sale of inam properties falling within the 
scope of the Soction. 


A Court cannot pass a deoree for sale of properties declared in-alienable by 
statute, on considerations of Public Policy. Ifthe interdiction apon alienation be 
only for the benefit of particular persons, or for reasons not based on considerations 
of public policy, it will be open to parties to waive their objections as to the non- 
alienable character of the property and be estopped by a decree passed ás against 
thom; but where the enactment hes as in the caso of S. 5 of Madras Act ITI of 
1895, gome object of pubhke policy m view, the rule is to enforce the prohibition 
literally and striotly and no question of waiver or ostoppel wil arise Vasenj, Hars- 
bhai v, Lallu Akhu!, Sadashiv Lahit v, Jayanti Bat*, Narayanan Kiandu Kullarni v. 
Kalgaunda Birdar Patel? distinguished. 


Appeal against the appellate order of the District Court of 
Vizagapatam, passed in A. 8. No. 162 of 1903, presented sgainst 





* A, A. A, O, No, & of 1904. 10th Angust 1904. 
1. I.L. R., 9B, 285, 2, I.L. R., 8 B. 185, 3. IL L.R, 14B 404, 
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hoon of the District Munsif of Vizianagaram, passed in M, P, _ Maharaja): 
vets 

No. 170 of 1993 in E. P. No. 574 of 1902 (as No. 717 of 1897). 

T, Rangavhariay for appellant. 

| V. Ramesam, tor respondent. 
|The .Court delivered the following 
J UDGMENT:—The appellant, the Maharajah of Vizianagaram, 

obtained a decree eg parte against the respondent on a mortgage, 
andjit contained an order for the sale of the mortgaged land. 
Though the record prior to, and inclusive of, the decree makes no 
alladion to the fact, yet, in the subsequent proceedings, the land 
is admitted to be service inam being the emoluments attached to 
the office of villago carpenter, which is among the offices comprised 
in the Madras Hereditary Villago Offices Act (Act IIT of 1895), 
Section 5 of that Act runs thas, “The emoluments of village 
ts officers, whether such offices be or be not hereditary, and, in the 
s scheduled districts as defined in the Scheduled Districts Act, 
i 1874, all such emolaments and other emoluments granted or con- 
“ tinued in remuneration for the pcrformance of duties connected 
“with the collection of the revenue or the maiutenance of order 
“sh I not be liable to be transferred or encumbered in any man- 
“ ner whatsoever, and 1b shall not be lawful for any Court to attach 
‘for sell such emoluments or any portion thereof.” With reference to 
this section, the lower appellate Court refused to cause the sale to 
be held notwithstandiug the direction for sale contained in the 
decres. 

On behalf of the appellant, it is contended that, as between 
the patties to the decree, the order for sale therein contained must 
be carried out, notwithstanding the prohibition of law relied on by 
the lower appellate Court. If the interdiction upon aliena’ion by 
parties| or attachment or sale by court were merely for the benefit 
of particular persons, it would, no doubt, be open to them to waive 
the benefit introdyced iu their layour and, on such waiver, the 
transfer could be given effect to, and a sale, necessary for that pur- 
pose, might t.ke place. Again, even where enactments prohibiting 
transfers have had widor objects, such transfers have been held 
binding apon the actual individuals making the transfer, on the 
principle of a personal ostoppel by reason of a personal interest 
possessed by those individuals. But where the prohibition has 
some object of public policy in view, the rule is to enforce the pro- 

n i 
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hibition literally and strictly (compare Hardcastle on Interpreta- 
tion of Statutes, 8rd Edition, pages 892 and 897). 
There can be no doubt that 8, 5 referred to, has been framed 


_ on considerations of such a policy and in order to guard against 


the dissociation from the specified offices, to any extent whatever, of 
the emoluments attached thereto, as that cannot but impair the 
efficiency of the services to be rendered by the officers and conse- 
quently affect injurionsly the interests alike of the Government and 
of the sections of the public concerned. 

In these circumstances the prohibition, in question, must be 
taken to be absolute and to deprive Civil Courts of all jurisdiction 
to give a direction for sale of such inam property as that in ques- 
tion, And the decree, in so far as the direction for sale goes, was 
altogether vlira vires and incompetent to confer the right intended, 
(See e. g., Vasenjt Haribhai v. Dallu Akhu') and Courts are bound, 
on the matter coming to their notice, to abstain from enforcing 
their direction, 

As to the cases of Sadashiv Lahit v, Jayantt Bas,* and Na- 
rayan Khandu Kulkarna v. Kalgauda Birdar Patel,’ cited for the © 
appellant—the former of which was the case of a right to officiate 
at religious ceremonies in a certain village, and the latter a case of 
Kulkarni vatan land-—-both, apparently, fall under the second of the 
heads stated above, +. e., cases of estoppel on the ground of personal 
interest of the individual transferors. The provisions of S. 5 of 
the Bombay Hereditary Offices Act, (Act IIT of 1864) bearing on 
the question of a vatandar’s power to alienate vatan land, which 
was under consideration in the second of the above cases differ 
indeed essentially from the provisions of 8. 5 of the Madras Act, 
for, they imply that a vatandar has unrestricted power of transfer 
of vatan lands, when the transferee is # vatandar of the same 
vatan and, in other cases, that he could transfer, with the sanction 
of the Government. And Sargent, C. J. and Telang, J., naturally 
enough, doubted whether provisions of the qualified character of 
S. 5 of the Bombay Act should be construed as making an alienation 
to a person outside the family, void as between the grantor and 
the giantee, These cases are clearly distinguishable from the present. 

The appeal fails, und is dismissed with costs, 





Ped a ese er et ee ES Oe NO a ST 
1 LL.B. 9 Be p, 285 at p. 288, 3. IL. L. R., l4 B., p. 404 
3, I. L. R., 8 B., p, 185. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. \ 
l (FULL BENCH.) 
Pee: -—Sir Charles Arnold White, Chief Justice, Mr. Justice 
Subrahimania Aiyar and Mr. Justice Divies. 


Mahadeva Row Sabban Rao Mohite... Petitioner tn all (Appel- 
; lant in C. M. A. No. 
| v. 124 to 126 of 1904. 


‘Sethuram Sahib, and others n Respondents in all. 


C. P.C., 83. 682, 687, 590, —-“ Procedure”-—“ Powers’-—Distinction between—Interim Mahadeve 
injunction— Jurisdiction of appellate Court to grant in appeal agawnst order. Row 
Per Chief Justice and Subrahmania Atyar, J. (Davies, J, dss.) :—An appellate Sethuram 

Court |has jurisdiction under the Code to pass an interim order of injunction Sahib. 

pending an appeal against the ordor of the Lower Court refusing to grant a tem- 

porary) injunction pending disposal of a suit for recovery of properties. The fact 

of the appeal not being against a decree does not prevent the Appollate Court from 

piai jurisdiction in the matter. 
Per Chief Justice :—It would be anomalous to hold that the High Court in second 

appeal possesses powers which it does not possess in an appeal from an original 

order and the want of uniformity in the language of Ss. 500 and 687, C. P. O., is no 


good Tonnon for so holding. 

Semble :—Even apart from the provisioua of the Code, an Appellaio Court has 
inherent jurisdiction to grant such an interim injunction. 

Per, Davies, J.-—The term “ procedure” in 8. 590, O. P. O. is not intended to 
cover at the provisions of ch. XLI of the Code and the term “powers” in 8. 582 
is pre-eminently not a pont of “ proceduro” as used in Ñ, 590. 


Applications praying that in the circumstances stated in the affi- 
davit filed therewith, the High Court will be pleasod to pass an 
order restraining the respondents 1 and 2 herein by an injunction 
from Gbtaining the properties comprised in Schedule E to the 
plaint from the receiver pending the disposal of C. M. A. Nos. 124 
to {26 of 1904 on its file. 


P.\S. Sivaswami Atyar for petitioner. 

Str V. Bhashyam Aiyangar and V. Krishnaswams Aiyar for 
respondents. 

The Court made the following 


| iA : 
ORDER :—The Chief Justics.—This is a petition against au 
order of the Subordinate Judge dismissing an application for a 





+O. 1 P. Nos. 740, TAL ahd 742 of 1904. 18th July 1904, 
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temporary injunction made by the plaintiff in a suit for the reco- 
very of property, immoveable and moveable, including valnable 
jewels. In the Court below the Subordinnte Judge granted an tntersm 
injunction and directed notice to issue to the defendants. After hear- 
ing the defendants he dismissed the application, but made an order 
purporting to continue the interim injunction pending the «ppeal to 
this Court. The plaintiff has appealed against the order of the Sub- 
ordinate Judge dismissing the application fora temporary injunc- 
tion and his appeal has been admitted and notice of his application 
for an interim injunction pending the hearing of the appeal has 
been directed to issue to the dvfondants. The question which has 
been raised is, has this Court jurisdiction pending the return of the 
nolico to make an enterem order. It seems to me that it has. Lt is 
quite clear that ıt was competent for the Subordinate Judge to 
make the order which he in fact made, viz., an interim order pending 
the return of the notice to the defendants. ‘This poweris expressly 
recognised by Section 404 of the Civil Procedure Code. It is also 
quite clear that an appeal lies from an order refasing to grant a 
temporary injunction after notice. See Section 588 (24). No appeal 
lies from :n order refusing to grant a temporary injunction 
before notice (see Lins v. Lins)}. But the case before us is not 
an appeal from an order refusing to grant an interim iajanction 
before notice. As a matter of fact the Subordinate Judge 
made an order granting an interim injunction before notice, bnt an 
appeal against an order refusing to graut a temporary injanction 
after notice, in which case a right of appealis given in express 
terms by Section 588 (24). It has boen argued thit inasmuch as 
this is not an appeal against a decree, but an appeal against an 
order, this Court hes no jurisdiction to make the interim order asked 
for pending the return of the notice. It seems to me that the fact 
of this not being an appeal against a decree does not prevent this 
Court having jurisdiction in the matter. Section 592, Civil Procedure 
Code, provides that the procedure prescribed in Chapter XLI shall, 
so faras may be, apply to appeals from orders, and Section 582, 
which occurs in Chapter XLI, gives to the Appellate Court the same 
powers as are conferred on Courts of original jurisdiction. No 
doubt Section 590 speiks of the procedure prescribed in Chapter 
XLI, whilst Section 587, with reference to second appeals enacts 





1. I LB, 12 Mad. 186, 
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that a provisions contained in Chapter XLI shall apply ‘to second 
appeals. But it appears to me that it would be anomalous to hold 
thas this Courtin a secoud appeal against a decree possesses powers 
which it does not possess in an appeal from an original order 
and tho want of uniformity in the language of the two sections Reems 
to me to be no good reason for so holding. Section 647 which occurs 
iu thé chapter relating to miscellaneous proceedings, provides that 
the procedure theroin prescribed should be followed in all proceed- 
ings In any Court of Civil jurisdiction other than suits and appeals, 
and this section has been constraed as enabling the Appellate Court 
in anjappeal from au order to exercise powers which are’ something 
wore|than “ procedure” in the limited sense. It has been held by 
the Privy Council that by virtue of the enactment corresponding 
to Section 647 of the present Code a District Coart possesses 
the power of review, see Reasut Hossein v. Hadjee Abdoollah!. 
Again a reference to Section 19, clause 3 of tho Succession 
Certificate Act, shows that in that enactment the Laegisla- 
ture proceeded on the assumption that 8. 647 where the word 
“ procedure” occars confers the power to grant a review. In 
pases an application for an interem injunction, even when the 
action itself was for an injunction has been held to come within the 
words|* practice und procedure” in Section 1 (4) of the Judicature 
Act, thos, Mcharg v. Universal Stoch Hachange*. 

I lshould be loath to hold that this Court as an appellate tribu- 
nal does not possess jurisdiction to make an order which admit- 
tedly ithe lower Court had jurisdiction to make. In my opinion 
there is no provision of the Civil Procedure Code or reported case 
which constrains me so to hold. As «at present advised I should be 
inclined to hold that the power to make the order asked for exists 
npart from any express provision of the Code as part of the inher- 
ent jurisdiction of the appellate tribunal incidental to the exercise 
of the appellate jurisdiction, but as, in my opinion, the Jurisdiction 
is given by the Code itself this question need not be considered. I 
think we have jurisdiction to make the ordor asked for, if in the 
exercise of our discretion we should think fit to do so. 

On the facts I am of opinion that this is not a case in which 
the jurisdiction should be exercised. No order for an interim 
injunction will be made. l 


L, I. D. B. 2 Q. 181. 2. [1895] 2 Q. B. 8h 
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ra _ Subrahmanya Atyer, J—I agreo. 
Sethuram Davies, J—L agree to the order which the learned Chief Justice 


Sahib. has made, not only on the merits but because I think we have no 
Davies, J. jurisdiction to pass any other. I do not think the term “ procedure” 
as used in Section 590, Civil Procedure Code, was intended to cover 

all the provisions of Chapter XLI, which deals with appeals from 
decrees, and it seems to me that S. 582 in that chapter conferring 

on appellate Courts under that chapter the same powers as Courts 

of original jurisdiction is pre-eminently not a point of “ procedure” 

asthe term is used in S. 590. When asin second appeals the 
Legislature intended that Chapter XLI should be applied bodily 

the words used are the “ provisions contained in Chapter XL (vtde 

Section 587) which are quite unambiguous and the same language 

might have been employed again in the closely succeeding Section 

590, if as in second appeals Chapter XLI was intended to be 

applied bodily instead of the words “ the prescribed Chapter XLI 


shall, as far as may be, apply”. 


IN THE HIGH COURT OF JODICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Chief Justice, 
and Mr. Justice Subrahmania Alyar. 


Sandu Sukul Mithu Tharayanar and another. * Appellants 


v. ( Plaintiffs). 
Hussain Sahib and others sai ... Respondents 
(Defendants). 


Mithu Civil Procedure Code, S. Y44—Decree-hoide: purchaser—Purchaser from «a. decrées 


v holder—" Representattre”—-Maintainabslity of euit for Cd810 Th, 
H ahib. 6) epressntait ainiai ity of suil for possession 
A purchaser from a decree-holder who has purchased property of tho judgment- 


debtor at court auction is a representative of the “ deoree-halder " for the purposes 
of 8. 244, 0. P. ©. 


Proceedings for delivery of pougeasion between a decree-holder purchaser and 
the judgment-debtor are proceedings “ relating to the execution, discharge or satis- 
faction of the deores.” 


#9, A, No: 1586 of 1908. 30th August 1904. 
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A suit against a judgment-debtor by the purchaser from a decres-holder for 
delivery of possession of land purchased by the latter in Court auction and sold to the 
purchaser is barred by 8. 244, C. P. C. 


Second appeal from the decree of the District Court of Tinne- 
velly in A. S. No. 82 of 1902, presented against the decree of 
the Court of the Additional District Munsif of Tinnevelly in Q. S. 
No, 225 of 1901, 


P. R. Sundara Aiyar for appellants. 
. Krishnaswams Atyar for respondents. 


The Court delivered the following 


JUDGMENT :— The Chief Justice :— In this case the deciee 
holder; in a suit purchased certain lands at Court auction. An 
application made by him under 8. 818 of the Code of Civil Pro- 
cedure for delivery of possession was dismissed. After his death 
further applications were made by his heirs. These applications 
were also dismissed, The heirs sold the lands to the plaintiffs and 
the plaintiffs now suethe judgment-debtors for recovery of posses- 
sion. The point is—is the suit barred by S. 244, Civil Procedure 
Code?) This involves two questions; (1) Is the right of the plain- 
tiffs tojrecover possession ot the lands, a question relating to the 
execution, discharge or satisfaction of the decree? (2) If it is, 
does the question arise between the parties to the snit in which 
the decroe was passed, or their representatives ? 


Asi regards the first question, if the matter were ves-integra, I 
should be disposed to hold that the question is not one “ relating to 
the execution, discharge or satisfaction of the decreo.” It has been 
held, however, in a series of cases decided by this Court, that pro- 
ceedings between a decree-holder who has purchased at Cuurt auc- 
tion and the judgment-debtor are proceedings “relating to the 
execution, discharge, or satisfaction of the decree.” See Viraraghava 
v Venkata, Vallathan v. Panguni’, Mutha v. Appasams*, Laksh- 
manan Chettiar v. Kannammal*, Kasinatha Aiyar v. Uthamansa 
ERowthan’, and Kaltayat Pathumma v, Raman Menon’. The same 
view was taken by the Calcutta High Court in Madhusudan Dass 


1! I. L. R., 8. M., p. 217. 4& I.L. R 24M, p 185. 


gi 1L. L.R, 132 M. 454 & I. L. R., 38 M. 529. 
3! L L. R., 18 M., 604, 6, L L. B., 26 M, 740. 
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y. Gobinda Pria Choudharani’. Although the decisions on the 
point are not altogether uniform, the balance of authcrity certainly 
supports the view taken by tho Lower Appellate Court in this case. 


On principle I do not think any distinction can be drawn be- 
tween a case whore the proceedings are between the decree-holder 
who has purchased at Court auction and the judgment-debtor, and 
u case where, as here, the proceedings are between a party who 
derives title from a decree-holder who has purchased and a judg- 
ment-debtor.. The argument on behalf of the appellants was that 
S. 318 only provides for the making of an order in favour of the 
certified purchaser, and that there is no provision of law whereby a 
party who derives title from a decree-holder who has purchased, 
can obtain delivery of possession from the judgment-debtor by 
execution proceedings in the suit in which the decree was obtained. 
This may be so, but it does not follow that proceedings between 
the party who derives title from the decree-holdcr who has 
purchased and the judgment-debtor are not proceedings relating 
to the execution, discharge or satisfaction of the decree, Tt is open 
to the party who proposes to take a conveyance from the decrece- 
holder who has purchased to stipulate that the latter shall 
take the necessary steps to obtain delivery of possession under 
S. 818. 


The second question isthe purchaser from a decroe-holder 
who has purchased at Court auction a “ representative” of the 
decree-holder for the purposes of 8. 244? 


As to this the authorities appear to Le all one way. In Dwar 
Buksh Sirkar v. Patek Jak*, it was held that tho word “ repre- 
sentative ” included a purchaser of the decrce from the decree- 
holder: In Ishan Chunder Sirkar v. Bent Madhub Strkar’ it 
was held that it included a purchaser of the interest of the 
judgment-debtor. In the case of Kasinatha Aiyar v. Uthamansa 
Rowthan.* Moore, J., expressed the view from which Bhashyam 
Aiyangar, J., did not dissent, that a party who purchases from tho 
decree-holder the lands which are the subject-matter of the decree 
is a “representative’’ for the purposes of the sectun. I sse 
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no reason to take a different view from that adopted in the cases eee 
eT referred to. - Hussain Gahi « 


I think the District Judge was right. The second appeal is 
dismissed with costs. 


'SoBRABMANIA ÅIYAR, J.:—It is now too late to contend that 
the question with respect to the delivery under 8. 818 of the Civil 
Procedure Code of property purchased in a Court sale by the 
decres-holder, is’ not one relating to the execution of the decree. 
And as with reference to S. 244 of the Civil Procedure Code, the 
purshaser of the property from the decree-holder is the repre- 
sentative of the decree-holder within the meaning of that section, 
it follows that the bar to a separate suit laid down by that section 
applies to a question such as that raised in the present suit between 
the jadgment-debtor and the purchuser from the decree-holder. I 
agree therefore that the appeal fails and should be dismissed with 

| 
costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Chief Justice, 
and Mr. Justico Subrahmaniya Aiyar. 


Jagannatha Pandiajiar si = Appellant * 
v. (Plaintif). 
T. 8. Muthia Pillai and others ... Respondents 


(Defendants 1 to 38). 


Landlord and tenant—Non-payment of rent, effect of—Limitation Act, Art. 131-—Sutt Jagannatha 
to establish right to recover rent—Period of limitatton—Temple mam. pene 


Mere non-payment of rent will not bar the landlord’s right to recover rent. Mothia Pillai. 
Such non-payment may be relevant when the question is whether the land for 
which! rent is claimed belongs to the person who claims to recover the rent, 
Al auit to establish a person’s right to recover rent is governed by Art. 131 of the 
Limitation Act. 
here a tree-tax was assigned as inam to @ temple, the inam will cease where the 
trees became éxtinct. 
Bat where the tax on land upon which trees stood and which was in possession of 
ERR À was assigned ag inam to a temple, the latter is entitled to the melwaram upon 
the land. i 
_ A. No, 1043 of 1902. 6th September 1904. 
T 
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pis arti Second appeal from the decree of the District Court of Tinne- 

wa velly in A. S. No. 292 of 1901, presented against the decree of tho 

anai Court of the Additional District Munsif of Tinnevelly in O. S. No. 
129 of 1900. $ 


V. Krishnaswami Aryar for appellant: 
M. R. Ramakrishna Atyar for respondent. 
- The Court delivered the following 


JUDGMENT :—The plaintiff as the Manager of a Kattalai 
or service foundation connected with Nelliappa Swami temple 
in the town of Tinnevelly, sues the committee of a college 
there for a declaration that the kattalai is entitled to payment 
of annual rent at Rs, 8-14-0 in respect of 88 cents of land 
which is in the possession of the committee and on a por- 
tion of, which they have erected buildings appertaining to the 
college, as well ag for the recovery of 3 years’ arrears. The 
kattalai is admittedly entitled to an inam in the locality mentioned 
in the plaint, the income thereof being liable to be devoted to the 

; upkeep of the services in the temple. In the extract from the 
Inam Register embodying the results of the enquiry by the Inam 
Commissioner in 1°65, as well as in the title-deed granted im pur- 
suance of that enquiry, the Inam is described as one of land, 
2 acres and 23 cents in extent. The actual occupation of the said 
land has been with tenants, and it is to the melwaram right alone 
that the kattalai claims to be entitled. That the 88 cents in respect 
of which the claim for rentis madeis part of the 2 acres and 28 cents 

_is beyond dispute. Nevertheless the plaintiff's claim was dismissed by 
both the Lower Courts. One and perhaps the chief ground taken 
by the District Munsif was that though the 88 cents were purchased 
by the committee frou the tenant who had been paying rent to the 
Kattalai, yet the land having been held by the committee since its 
purchase about the year 1863 up to the date of the snit without 
payment of rent, the plaintiff’s claim was unsustainable. Non- 
payment of rent for a long period would be material evidence 
against the plaintiff had there been any dispute as to whether the 
88 cents formed part of the 2 acres and 28 cents deseribed in the 
documents already referred to. That not being the case, the circum- 


| 
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stance|in question cannot by itself be au answer to the plaintifi’s 
claim, Ïf that be not barred by limitation and is otherwise sustain- 
able. |The article of the Limitation Act applicable is Art. 131, but 
there was no averment or proof on behalf of the defendants that 
any démand for rent had been made and refused 12 years prior to 
the date of the suit. 


The other ground taken by the District Munaif, which is what 
forms the sole basis of the District Judge’s conclusion on appeal, 
has reference to certain trees which formed a tope or grove on the 
land in question up to about the year 1871 or so. Both the Dis- 
trict Munsif and the District Judgo hold that the ‘ tope?’ constitut- 
ed the Inam—a form of expression conveying no very precise 
meaniny—the foundution for which is the use of the phrase ‘ tope 
mam’ in the Inam Register as well as in the title-deed. In thus 
making, that expression, the sole criterion as to what the Inam 
consisted of, the lower Courts practically ignore entries in the 
Inam Register which throw real light on the nature of the inam., 
Those in columns 8, 4 and 5 expressly treat as Inam the whole of 
the 2 acres and 23 cents, on portions only of which the trees 
stood and so much thereof as was used for rice cultivation is 
shown in column 12 as Inam subject to payment of one-quarter 
assessmpnt to Government, the remaining three-fourths of the 
assessment being due to the Inamdar. The explanation for the inam 
being referred to as ‘tope’ inam, most probably is that when the 
inam was originally granted the land was entirely covered by trees 
and did |not admit of other cultivation, and therefore was spoken of 
as ‘ tope| as contradistinguished from ‘wet’ or ‘ dry,’ with reference 
to the cultivaton usually followed in the matter. Or perhaps it may 
be that ‘e system of assessment followed in the case of this Inam 
included, according to the practice which had prevailed prior to 
the year| 1853 in Government villages, the imposition of an assess- 
ment on fruit-bearing trees as well. That the Inam consisted 
_ not onlyjof such tree-tax, (if the latter be the real explanation) but 
also of tax on land on which no trees were growing and on which 
other cultivation was carried on, is clear from the imposition of the 
one-quarter wet assessment already referred to. Now if by the 
statement that the Inam consisted of tope only was meant that the 
right to the tree-tax alone was assigned as Inam, it would follow 
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Vv. 
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that where the trees ceased to exist tho Inam became extinct. In 
this view as admittedly the trees were cut down with the consent of 
the Inamdar about the year 1871, the consequence would be that 
the Government would thereafter have been entitled to treat the 2 
acres and odd us altogether free from any claim on the part of the 
kattalai and was having become ryotwary land subject to pay- 
ment of land revenue. But of course that view has not been 
taken or suggested by any of the parties concerned, including the 
Government who have continued to acknowledge the 2 acres and 23 
cents as the permanent Inam of the kattalai subject to the payment 
of Rs. 2-8-0, the quit-rent fixed by the Inam Commission when the 
Inam was confirmed and the Sannad granted. 


If follows, therefore, that the defendants as parties in posses” 
sion of part of what was assigned as Inam to the kattalai, are lable 
to pay the proportionate rent. No serious question having been 
raised in the Courts below asto the amount thereof we must reverse 
the decree of the lower Courts and grant the declaration prayed for 
and also award the arrears claimed with interest at six per cent 
from the date of plaint up to date of payment with costs throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—-Mr. Justice Subrahmania Aiyar and Mr. Justice Boddam. 





Ramaswamy Pantulu and another ... Appellants* (Plaintiffs). 
Uv. 
Narayanamoorthy Pantulu and another...Respondents (Defendants). 
Provincial Small Cause Courts Act, Arts. 38, 41—Decree for maintenance against 


Pantulu four brothera— Payment by a representative of one—Olaim for contribution—Oognisable 
v 


Narayans- 
moorthy 
Pantulu. 


by Small Cause Court. 


A claim for contribution in respect of sums paid by the representatives of & 
judgment-debtor to satisfy a decreo passed against the latter and hie three 
brothers for maintenance which, however, was not wade a charge on propetty, is one 
cognizable by the Court of Small Causes and does not fell under Art, 88 or Art. 41 
(first part) of the Provincial Court of Small Causes and, therefore, no second appeal 
lies under 8, 586, ©. P. C, : 


The antorior liability which led to the decree for maintenance being passed 
does not affect the question. 


Second appeal from the decree of the District Court of Ganjam 
at Berhampore in A. B. No. 108 of 1902, presented against the 


* B. A. No, 200 of 1908. 27th September 1904. 
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decree of the Court of the District Munsif of Berhampore in O. 8. 
No. 30 of 1901. 


T. Rangachariar for appellants. 
The Coart delivered the following 


JUDGMENT :—In O. 8. No. 157 of 1864 in the District Mun- 
sit’s Coari at Berhampore, the widow of one of five brothers 
who were Hindus, brought a suit against her husband’s surviving 
brothers, four in namber, for her maintenance and gota decree 
making them laible to pay the same to her periodically. Tho 
maintenance, however, was nob made a charge on any property. 
Venkatasubba Rao was the judgment-debtor who survived last, and 
the deoree-holder took out execution against him after the death of 
the other judgment-debtors and recovered Rs. (97 and odd. Tho 
plaintiffs, who are the sons of Venkatasubba Rae, sue the defend- 
ants who are the sons of one of the judgment-debtors that prede- 
ceased Venkatasubba Rao for a fourth of the amount paid by the 
plaintiffs in execution of the decree as aforesaid. The lower 
appellate Court dismissed the plaintiffs’ suit. 


It is contended forthe defendants that no second appeal lies in 
the case, and this objection is clearly well founded as the suit is 
one which does not fall under any of the articles in Schedule II to 
the Provincial Small Courts Act (ActII X of 1887) Neither 
Art, 38 nor the first part of Art. 41 to which reference was made on 
behalf of the plaintiffs, has obviously any bearing on the case. 
The claim here is not one ‘ relating to maintenance with reference 
to the/former article, nor in respect of a payment made by a sharer 
in joint property of money due from a co-sharer’ within the mean- 
ing ofjthe latter. It is not the fact that the brothers were liable to 
the decree-holder for maintenance, nor is there any circumstance 
connected with the position of the brothers in the family or their 
right Di respect of its property, that is the real basis of the present 
claim for contribution, but the liability cast upon them by the decree 
passed against them jointly. The anterior liability which led to 
such a decree being passed is immaterial so tar as the present ques- 
tion is concerned. 


he second appeal is, therefore, dismissed with costs. 
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IN THE HIGH COURT-OF JUDICATURE AT MADRAS. 


Present :—-Sir Charles Arnold White, Chief Justice, 
and Mr. Justice Subrahmania Aiyar. 


M. Subraya Chetty ... i .. Appellani,* 
v. 
A. S. Rajammal x aes ... Respondent. 


Contract Act, 8. 130—Surety to an administration bond—Right to be discharged 
from future liabtlity—Right to sue for administration. i 


A person who stands as surety to an administration under S. 78 of the Probate 
and Administration Act is not entitled to be discharged from his liability as regards 
future srangactions upon the ground that the administratrix is wasting and misman- 
aging the estate. 

The English practice ig also that the original sureties to an administration bond 
will not be discharged and other sureties allowed to be substiruted in their place by 
the Court. 

S. 180 of the Contrast Act doesnot apply to the special contract of ‘suretyship 
entered into by a surety to an administration boad. 


A surety to an administration bond is neithor a creditor of the estate nor a 
legatee and is not entitled to bring an administration suit, 
On appeal from the judgment of the Hon. Mr. Justice Moore 
in the Ordinary Original Civil Jurisdiction of this Court in C. 8. 
No. 19 of 1903. 


'D. Chamter and A. E. Rencontre for appellant. 

-P. R. Sundara Aiyar and T., Tangavelu Chettiar for respondent. 

‘The Court delivered the following 

JUDGMENT :—In this case the lst defendant who is the 
administratrix of her husband’s estate gave the bond required by 
S. 78 of the Probate and Administration Act, and the plaintiff 
became one of her sureties. The plaintiff brought a suit in which 
he alleged that the Ist defendant was wasting and mismanaging 
the estate, and he asked that he might be discharged from his 
recognizances as & surety as regards future transactions on the part 
of the first defendant or alternatively that the first defendant might 
be directed to discharge certain specified claims against the estate 
and complete tle administration. The learned Judge dismissed the 
suit and the plaintiff appeals. . 

As regards the plaintiff’s first claim for relief that he may be 
discharged from future liability under his surety bond, we think 


* 0. S. A. No. 1 of 1904. 14th September 1904, 





eo nial 
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the learned Judge was right in refusing to make the order asked 
for. In Williams on Executors, 1893, Vol. I, p. 462, it is laid 
down that the Court will not discharge the original sureties to an 
administration bond and allow other sureties to be substituted for 
them, and a similar statement of the law and practice is to be found 
in Dixon on Probate, p. 271 and Trestram and Cootes Probate 
Practice, 11th Edition, p. 105. The authority cited is Re. Stark. 
The later case of Re. Ross*, where an administrator having 
gone abroad, and under an order in chancery, assets had 
acerned|to the estate during his absence, a substitute was allowed 
to execute the fresh bond which was necessarily limited to the 


administrator’s execution of a similar bond on his return is in no 


way incOnsistent with the rule of practice which was recognised 
in Re. Stark. 

Mr. Chamier on behalf of the pleintiff sought to distinguish 
the case lof He. Stark! upon the ground that the basis of the deci- 
sion in that case was that the substituted sureties could not be 
made responsible for past transactions and that the plaintiff in the 
present case only asked to be released from responsibility as 
regards future transactions. But the case of Re. Stark! appears to 
have been accepted by practitioners as recognising the rule that 
the original sureties cannot be discharged either as regards past or 
future liability. 

No prececent is to be found for the order which we are asked 
to make and on principle, we do not think that any such order 
ought tobe made. The making of such an order might defeat the 
object for which an administrator is required to find sureties to 
his administration bond. We are unable to agree with the decision 
in the case of Ra) Narain Mookerjee v. Full Kumari Debi". 
The attention of the learned Judge of the Calcutta High Court 
does not appear to have been drawn to the case of Re. Stark. If, 
as we should be prepared to hold, the surety to an administra- 
tion bondjis not entitled to an order discharging him from future 
liability on an application in the probate proceedings to the 
judge or officer who is the obligee under the bond of suretyship, 
if seems tO follow a forttort that is not entitled to this relief where 
he claims|ii as here in a separate suit. 

We are of opinion that 8. 180 of the Contract Act which pro- 
vides that'a continuing guarantee may at any time be revoked by 
the surety, as to future transactions by notice to the creditor, does 


1 L. R. 1|P. and D. 76. 2 U.B.2P and D.27% 8. L L. R, 290.68, 
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notapply to the special contract of suretyship which is entered into 
by a surety to an administration bond. If the section applies, the 
“creditor” would presumably be the obligee under the bond 4, 6., 
the Judgo or Registrar, and the surety could without action or 
any other legal proceeding, put an end to his liability by giving 


notice to the Judge or Registrar. Thisis contrary to the well 


established practice and might lead to great inconvenience. 8. 180 
embodies the English rale of law and the proceedings in the 
case of Re. Stark) show that, so far as the English practice is con- 
cerned, it has never been suggested that the general rule of law as 
to continuing guarantees applies in the case of a suretyship to mal- 
administration bond. In the Calcatta case the Chief Justice guards 
himself by saying that he was not dealing with the case of a person ` 
who becomes surety and then from mere caprice or for no sound rea- 
son desires to be discharged; but under S. 180 the surety has an 
absolute right utany time to revoke his guarantee as to future 
transactions, and if that section is applicable it seams to us that it 
would not be open to the Court to inquireinto the grounds upon 
which the surety had given notice of revocation. In Calvert v, 


' Gordon? it was held that upon a bond condition for a clerk account- 


ing for and paying over moneys received by him the obligor 
conld not discharge himself from further liability by notice. In 
Lloyds v. Harper it was held tbat a guarantee given to the 
Committees of Lloyds could not have been withdrawn during the 
lifetime of the guarantor and was not determined by his death. In 
the case reported of Bas Somi v. Choksht Ishuandas and Mangol- 
dast where a surety for the guardian of a minor’s estate applied 
to be released from. his obligation on the ground of the guardian’s 
maladministration, the Court held that the surety could not be 
discharged and that 8. 18 of the Contract Act was not applicable. 

We entirely agree with this decision and with the reasoning 
upon which it was based. à j 

As regards the plaintiffs alternative claim to relief, as he is 
neither a creditor nor & legatee and is therefore not entitled to 
bring an administration suit, it is clear that it is not open to him to 
obtain an order against the administration refusing, her to admi- 
nister the estate. 

We think the decision of Woes: J.was right, and we dismiss 
this appeal with costs. a 





1. L. R. 1 P & D76. l 3. L.B. 16 oh. D. 290. 
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IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
Present :—Mr. Justice Boddam and Mr. Justice Sankaran. Nair. 


Gurusami Aiyar Appellant* 
v. i (2nd Defendant). 
Kaveri Boyee Ammal .. tis .. Respondent 
i (Plaintif). 
Res-judicata— C. P. O., S. 13, Eæpl. U—Judgment setting aside auction saleto Gournsami 
morigagegas fraudulent-—-Suit by mortgagee on hypothecation, maintainability of— pita 


Merger of mortgage. Kaveri 
Where a mortgagee purchases the equity of redemption and the sale ig set aside BoyeeAmmall. 

as fraudulent there is no merger of the mortgage and the mortgagee is entitled 

to fall baok upon his mortgage. ` 


A judgment in a suit for setting aside an auction sale to the mortgagee as frau- 
dalent and! for recovery of possession from the mortgagee purchaser will nob bar the 
latter from suing to recover the amount due under hir hypothecation (which does 
not entitle the mortgages to hold possession). 


The matter relating to the hypothecation is not a matver which might or onght 
to have beon made a ground of attack within the meaning of B. 18, Expl, II, 
0, P.O. 


+ 


Second appeal from the decree'of the Subordinate Judge’s 
Court ofj Negapatam in A. S. No, 18 of 1901, presented against 
the decree of the Court of the District Munsif of Tanjore in O. S, 
No. 428 of 1899- 


T. iG Seshagtrt Asyar for appellant. 
P. 8. Sivaswamse Atyar for respondent. 
The Court delivered the following 


JU DGMENT:-—This is a suit to recover the amount due under’ 
a deed off hypothecation, dated the 6th September 1884, and for 
sale of the property hypothecated. Both the Cuurts below have 
given decrees for the plaintiff; but in this Conrt it is contended that 
the suit aingia have been dismissed because the matter is (1) Res- 
judicata within Explanation IT of S. 13 of the Civil Procedure Code, 
and (2) because the plaint mortgage has ceased to exist as such 
having become merged as the plaintiff had become owner az well 
as mortgakee of the property hypothecated prior to the anit. 





The facts are as follows :—On the 6th September 1884, the 
hypothecation bond now sued on was executed to Ranganatha 
Butt by Ranganatha Davay and his three sons, Balakrishna, Rama- 

a ee ee ee 
t S. A. No. 1585 of 1908. 
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chandra and Venkatesa. Afterwards Ranganatha Davay and two 
of his sons, Balakrishna and Ramachandra, executed a simple debt 


‘bond to one Appsawmy Josier. Appasawmy died and his widows 


(of whom the present Ist defendant is one) brought Small Cause 
Sait No. 775 of 18¥6 ag inst Ranganatha Davay and his three 
sons, Balakrishna, Ramachandra and Venkatesa under the bond 
and got a decreangainst Ranganatha Davay and his two sons Bala- 
krishna and Ramachandra only, the third son Venkatesa being exo- 
nerated from liability. In execution of that decree the plamt pro- 
perty was attached, bat on the objection of the 8rd son Venkatesa 
Ranganatha Davay, thefather having died, his one-third share was 
exonerated with costs, and only the two-thirds belonging to Bala- 
krishna and Ramachandra was brought to sale. This was 
purchased in March 1890 by the Ist defendant, who obtained a 
sale certificate. Venkatess, the 8rd son, in execution of his decree 
for costs against the defendant attached this two-thirds and 
brought it to sale, and it was bought in March 1890 for Rs. 14 by 
his brother-in-law Bavani Sankar Davay, to whom in June 1891 
the plaint mortgage had been transferred by Exhibit A, endorsed 
on Exhibit A, the hypothecation deed now sued on. 


The plaintiff in this suit is the wife of Balakrishna. 


On the 17th June 1891 by Exhibit G, Bavani Sankar Davay 
assigned to the plaintiff the present hypothecation right now sued 
on and also the two-thirds of the premises purchased by him in the 
auction sale on the execution by Venkatesa against the Ist defend- 
ant for costs, and onthe same date by Exhibit A Venkatesa 
sold his one-third share in the plaint premises also to the plaintiff 
—who thus apparently became assignee of the plaint hypotheca 
and owner of the whole of the plaint properties. 


In 1894, however, the present Ist defendant, in O. S, No. 664 
of 1894, sued Balakrishna, Ramachandra and Venkatesa, Bavani 
Sankara Davay, and ths plaintiff to set aside the auction sale 
of the two-thirds of the plaint property to Bavani Sankar Davay 
in execution for costs of Venkatesa and for possession on the 


ground that the sale was fraudulent, and gota decree for posses- 
sion. 


It is contended that inasmuch as in that suit the present plain- 
tiff did not set up the hypothecation now sued on, she cannot 
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sustain th present action as it could and ought to have been set pte 
up asa ground of defence in that action and therefore that the ve 
matter is res-judtcata within Explanation II of 8. 138 of the ae 
Civil Procedure Code in this suit, and also that inasmuch as she 

was owner of tbe whole premises under Exhibits G and H, the 
hypothecation became merged and was not kept alive under section 


101 of the Transfer of Property Act. 


We are of opinion that neither of these contentions can be sup- 
ported! 


To deal with the last first, there was no merger because in 
law the plaintiff never becanethe owner of the whole premises, for 
that is| the effect of the decree obtained by the lst defendant in 
O. 8. No. 634 of 1894, whereby it was held that the sale of the 
two-thirds was frandulent and void and therefore never became 
the property of the plaintiff, 


As regards the contention that the matter is res-judicata we 
think the appellant must also fail. The suit was to set aside an 
auction'sale as frandalent and void and for possession on the 
ground|that the property and the right to possession remained in 
the Ist;defendant, We think that the present bypothecation was 
not a matter which might or ought to have been made a ground 
of defence or attack in such a suit, as it was wholly immaterial in 
answer to such an action and could not alter the result which was 
to set aside the auction sale and to revest the property in the Ist 
defendant. -If it had been set up it conld be no answer even to the 
claim for possession for the right to possession wonli nevertheless 
be in the lst defendant who would be em'itled to hold the posses- 
sion until the mortgagee wished to recover the money advanced 
under the hypothecation-deed, and she conld not be compelled to 
demand its repayment at that particular time merely because the 
mortgagor claimed that she and not the mortgagee was entitled to 
possession by reason of the fact that the document under which the 
mortgagée purported to have obtained possession irrespective of the 
hypothécation deed was fraudulent and void. 


The other points raised were not pressed and do not need to 
be gone into. 
We, ‘therefore, dismiss this second appeal with costs, 


Se 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, Justice Subramania Aiyar and Mr. Justice Boddan. , 


Krishnier ae dià ss ..  Appellant* 
v, ! (Plaintif). 

Arappuli Iyer and others a ... Respondents 
(Defendants). 


Covenant by mortgagee to pay Government kist--Enhancement—Iiability to pay 
enhanced kist-—-Right of suit before redemption. 


A usufructuary mortgagee in possession covenanting to pay the Government kist 
on the mortgaged land and to appropriate the balance of profits for interest on the 
mortgage amount irrespective of the actual profits in any particular year is not, in 
the absence of a contract to the contrary, liable as between himself and the mort- 
gagor to pay enhnneed revenue if the enhancement takes place subsequent to his 
mortgage. The reasonable View is that the revenue payable under the settlement 
in force is all that the mortgagee undertakes to pay and the ultimate responsi- 
bility in respoct of any addition to the land revenue devolves on the mortgagor. 
Kamaya v. Devapaland Hira Lall v. Ganesh Pershad4 referred to. 


Quarre.— Whether the mortgagor oan maintain suit against the mortgagee for 
the amount of revenue payable by the latter and paid by the mortgagor without 


offering to redeem. 


Second appeal from the decree of the District Court of Trichino~ 
poly in A. 8. No. 184 of 1901, presented against the decree of the 
Court of the District Munsif of Kulittalai in O, S. No. 188 of 1901. 


R. Kuppusame Aiyar for appellant. 


S. Srinivasa Aiyar for V. Krishnaswami Asyar for respondent, 
The Court delivered the following 


JUDGMENT :—The defendant obtained a mortgage from the 
plaintif in January 1891 and was put into possession of the mort- 
gaged land. Under the mortgage instrament the mortgagee was to 
pay the Government revenue payable on the land mortgaged and to 
take the profits in lieu of interest without reference to whether the 





* 8, A. No. 1817 of 1802. 19th September 1904, 
1. I. L. R. 32 B. 440. 3. L. ROT. A at pp. 68 & 69, 
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profits were more or less jn particular years. The mortgage 
money was payable on the llth May 1898. In 1895 the Govern- 
ment;revenue on the land mortgaged was enhanced from Ra. & to 
Rs. 41, and this the mortgagee paid for three years and thon declined 
to pay more than Rs. 20 and the mortgagor paid the balance and 
brought this suit in 1901 for the amount so paid by him. 


It may be a question whether in the absence of @ specific con- 
tract ito that effect a mortgagor in the position of the plaintiff 
could] claim the amount except in a suit to redeem. As, however, 
no such objection was taken in this case in the courts Lelow, and as 
the agan in the Court of First Instance agaiust the defendants for 
what should have been paid by him, with reference to the amount of 
revenue as it stood prior to the enhancement, has been accepted by 
him without any appeal being preferred against it, we think that 
the question of construction raised inthe lower courts and dealt 
with by them should be decided; and we agree with them in hold- 
ing that, according to the proper constraction of the instrament the 
mone aeee was not under obligation to pay the increased portion of 
the assessment, Though both the parties should be taken to have 
been aware that Government revenue payable on the land mort- 
gaged! was liable to revision, there is nothing to show that the term 
of thel mortgage as to the payment of the revenue by the mortgagee 
had reference to any other than the then existing settlement. 
Considering that the profits remaining after payment of the Govern- 
ment ! revenue were to go in lieu of interest on the money, the 
reasonable view is that the revenue payable under the settlement 
in forse was all that the mortgagee undertook to pay, the ultimate 
responsibility in respect of any addition to the land revenue 
devolving on the mortgagor. See Kamaya v. Devapa' and Hira 
Lali v. Ganesh Pershad?. 


The appeal, therefore, fails and is dismissed with costs, 





L| LL, B., 22 B, 440. 2, L. R, 91. A, at pp.68, 69. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Davies and Mr. Justice Sankaran Nair. 


Lakshmamma ... a a ... Appellant* 
v. (Defendant.) 
Krishniah zt = ... Respondent. 
(Plaintif). 


Lakshmamma Mortgagor and Mortgagee—Property mortgaged not belonging to the mortgagor—Decree 
upon morigage—Decree-holder purchaser—No second decree for money-—No right 
to recover property not mortgaged. 

A mortgagee, after obtaining a deeree for money, is not entitled to another 
decree for money on the gronnd that the land mortgaged to him does not belong. to 


his mortgagor. 

Whore a family cousisting of two brothers owned two plots of land and in 
a partition, each got one plot and one of the brothers mortgaged the plot which 
fell to the share of the other and the inortgagec obtained a decree for sale of the 
property mortgaged und purchssed it bim«elf, tho deeree-bolder purchager will not 
be entitled to recover the plor actually belonging to his mortgagor. 

Appeal from the order of the District Court of Nellore, in 
A, 5. No. 153 of 1903, presented against the decree of the Court 
of the District Munsif of Ongole in O. 8, No. 228 of 1902. 

Sarvey Nos 332, 338, belonged to a joint family consisting of 
Venkatapathi, husband of the defendant (appellant) and his cousins. 
A partition took place between Venkatapathi and his cousins and 
Sarvey No. 888 fell to the share of Venkatapathi while Survey 
No. 382 fell to the share of the latter’s cousins. Venkatapathi 
mortgaged his land to the plaintiff describing it as Survey No. 
332 inslead of Survey No. 383. After his death the plaintiff 
brought a suit against his widow (the defendant) upon his mortgage 
in O. 8, 527 of 1867 onthe file of the District Munsif’s Court, 
Ongole, and obtained a decree for sale of No. 382. In execution 
of such decree land No 332 was sold and purchased by the plain- 
tiff. In the proceedings for delivery, the cousins of Venkatapathi 
obstructed and it was ultimately held in the litigation connected 
with such obstruction that Survey No. 882 belonged to the obstruc- 
tors and that Survey No. 838 belonged tothe Jate Venkntapa- 
thi, The plaintiff again brought this suit against the widow either 
for recovery of possessicn of land No. 338 or in the alternative for 
recovery of money due under the mortgage bonds by sale of Survey 
No. 888. His ground of claim for the land was thatthe land 


* 0. M. 8. A. No. 118 of 1904. 80th September 1904. 
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really: mortgaged was Survey No. 383 which was described by ee 
mistake as 832 and that the land really purchased by the plaintit Krishniah. 
must be taken to be Survey No. 383: The District Munsif held that 
as the land in fact sold and purchased by the plaintiff was Survey 
No. 832, though the same might be due to a mistake, he would not 
be entitled to recover the right land without suing for a rectifica- 
tion of the mistake and that he was not entitlod to recover the 
money again in the face of the decree in O. 8. 527 of 1897. He, 
therefore, dismissed plunintiff’s suit. Upon appeal, the District 
J udge held that the plaintiff was entitled to enforce his right by 
adding a prayer that the mistake might be rectified and to recover 
the purchase money and that the addition of a prayer for recti- 
fication would not alter the character of the suit. He, therefore, 
remanded the case to the District Munsif. Hence this second 
appeal. 
T. Subramania Aryar for P. S.Sivaswams Atyar for appellant. 
T. V. Seshagiri Asyar for respondent. 
The Court delivered the following 


JUDGMENT:—We are clearly of opinion that the suit as 
brought will not lie neither as a suit for possession nor as a suit 
for the recovery of the money ‘The plaintiff is not entitled to 
possession, for the property was not mortgaged to him, and he ig 
not entitled to another decree for the recovery of the money as 
he has already got one. We must, therefore, reverse the order of 
the District Judge remanding the suit for trial and restore that of 
the District Munsif dismissing the suit with the defendant’s costs 
in this and in the District Court. 


GE Bere 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sabrahmania Aiyar. 


Chendrasekhara Dalai and another .. Petitioners * 
(Accused), 
v, 

Baper 


Oriminal Procedure Code, S. 107—Order to keep Mokhasadar—Protest by Mokhasadar Chendrase- 
--Zamindar’s interference with Mokhasadar’s possession. ee Dalm 


A Zamindar acts illeg: l'y in rending people to a Mokhaga village to oust the ibe 
Mokhasader from possession and to induce the tenants to break their engagements 


| ® Cri. R. O. No. 189 of 1904, 16th August 1904, 
! (Orl, B. P. No. 188 of 1904). 
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with the Mokhasadsr and the Mokhasadar is’ entitled to object to this trespass 
and to protest against such improper proceedings. Such protests on the part of the 
Mokhasadar or.bis agent will not justify a magistrate in binding him to keep the 
peace. 

Petition under §s. 435 and 439 of the Criminal Procedure 
Code, praying the High Court to revise the proceedings of the 
District Magistrate of Vizagapatam, in the matter of Mis. Cases 
Nos, 17 and 18 of 1908 on the file of the Head Assistant Magistrate 
of Narasipatam Division. 

The 1st accused is the Mokhasadar in possession uf Arjapuram 
and other villages and tho 2nd accused is his brother. The proprie- 
tors of Madgole Zemindary wanted to resume the Mokhasa and 
caused a proclamation to be made asking the tenants not to pay 
their rents to the lst accused. The Ist accused published a 
counter proclamation threatening the ryots with summary suits if 
the rents are not paid. The officials of the Madgole proprietors 
went to take Kadapas from the ryots, and the 2nd accused there- 
upon insisted upon the officials, leaving the village and desisting 
from inciting the tenants to break their contracts with the first accus- 
ed. Upon these facts the Head Assistant Magistrate directed the 
accused to execute bonds for security for keeping the peace. Upon 
appeal the District Magistrate confirmed this order. Hence this 
criminal revision petition. 

C. E.. Tsruvenkatachariar and K. R. Krishnaswars Asyangar 
for petitioners. 

The Acting Public Prosecutor (John Adam) on behalf of the 
Crown. 

The Court made the following : 


ORDER :—The order of the Head Assistant Magistrate shows 
beyond doubt that, at the time referred to therein, the village was 
in the possession of the first accused as the grantee thereof from 
the Zemindars and that the ryots of the village had previously 
attorned to and been paying vents to him having executed muchi- 
likas in his favour. In these circumstances when the agent of the 
Zemindar, attended by a body of men stated to be about twenty, 
came to the village for the express purpose of onsting him by 
inducing the tenants to break their engagements with him and to 
make them go over to the Zemindars and execute muchilikas and 
pay rents to them thereafter those agents were clearly acting ille- 
gally. ‘The first defendant was certainly entitled to object to such 
trespasses being committed by them and to protest against their 
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improper proceedings so long as in doing so he committed nothing 
unlawful. Admittedly the first accused himself was-not at the 
scene jwith reference to which the order for security to keep the 
peace has been passed against the first accused and his brother, the 
‘second accused. It was but the latter accompanied by one servant, 
that met the Zemindar’s agent’s party and insisted upon their leav- 
ing the village and desisting from inciting the tenants to break 
their contracts with the first accused. What the second accused 
appears from the evidence to have done on the occasion is that he 
spoke to the Zemindar’s agent in an excited manner which, under 
the. circumstances, was not altogether surprising.’ The utmost that the 
witnesses could say against him was that while speaking he twisted 
his mbastaches, stamping the ground with the walking stick or 
umbrella he had with him. It seems to me that this coald afford 
no ground for binding him to keep the peace and much less for 
binding the first accused, assuming even that the second saccused’s 
protests were made with the first accused’s knowledge and at his 
instance as to which, however, there is no evidence, 


Following the decisions in Bejoy Singha Neogè and others v. 
Empress and Kali Prasanna Bhaaars and two others v. Empress? 
cited for the first and second accused, I set aside the order 
of the [lower Courts and order the bonds taken from them to be 


cancelled. 
IN THE HIGH COURT OF JUDIOATURE AT MADRAS. 


Present :—Mr. Justice Subramania Aiyar and Mr, Justice Boddam. 


Rainalinga Modaly ... "n .. Appellant.* 


l Ue 
Aiyadorai Nainar and another... ... Respondents 
(Defendants 2 and 3). 


Registration of a document—Tranafer of property—Consideration that transferes should 
give daughter in marriage. 

Mere registration of an instrument without reference to other circumstances 
does not! operate to transfer property comprised in the instrament. Pornayya Goundan 
vs Muthu Goundan® distinguished. 

Where it is proved that the consideration for a document as expressed in it is 


21st September 1904, 


3 0. W_N. p. 468. 2. Ibid (Notes of cases) p. caxcix. 
3. I. L. Ra 17 M, 146. 
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not the real one and that the real consideration for the transfer of property is the 
gift by the transferee of his daughter in marriage to the transferor (and not the 
mere promise to give) and the transferee subsequently refuses to give his daughter 
in marriage, although the tiansforor registers the dooument evidencing the trans- 
fer of property while retaining possession of the dooument and the property, the 
transfer ig conditional upon the event of the marriage taking place and no pro-° 
perty would pass if the condition fails to take effect. 


Second appeal from the decree of the District Court of South 
Arcot in A. 8. No. 316 of 1901, presented against the decree of the 
District Munsiff’s Court of Cuddalore in O. 8. No. 588 of 1900. 


T. Rangacharear for appellant. 


V. Krishnaswam, Aiyar and N. Srinivasa Atyar for respon- 
dents. 


The Court delivered the following 


JUDGMENT :—Both the courts are agreed as to the import- 
ant facts in the case. Though what purports to be a sale-deed for 
money was executed and registered by Sabapathy Pillai to the Lst 
defendant, yet the instrument was not delivered to him but retained 
by Sabapathy Pillai himself, who also remained in possession of the 
property until he made the transfer in favour of the temple repre- 
sented by the plaintiffs and subsequently held possession under the 
temple as their tenant until his death. It was subsequently to his 
death, ten years after the supposed sale to him that the 1st defend- 
ant took possession of the property. The defendante’ plea that 
the intended transfer to him was in consideration of Rs. 300 
actually paid was untrue. The explanation on behalf of the 
plaintiffs of the transaction was that Sabapatby Pillai intended to 
marry the ist defendant’s daughter, and that the transfer was to be 
in consideration of such marriage which, in fact, never took 
place, and that the lst defendant having refused to give his 
daughter in marriage the transfer was never completed. Not- 
withstending the by no means clear language used by the 
Munsif in that part of his judgment to which our attention 
has been called on behalf of ths Jst defendant, we cannot 
agree with the suggestion that the plaintiff's case was that the 
mere promise to give and not the actual gift of the girl, formed 
the consideration for the execution of the deed by Sabapathy Pillai. 
It would be absurd to suppose that Sabapatby Pillai was willing 


-rm 
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to part with his property upon the mere promise to give the girl 
in momaee irrespective of whether that promise was to be carried 
out or not, and the unquestionable facts that the document was 

\aclivered nor possession of the property given, are abso- 
lutely: inconsistent with the suggestion referred to which has been 
accepted by the Judge. Ji is, therefore, clear that the transfer was 
intended to be effected only in the event of the marriage taking 
place; and as it did not take place, effect was not given to the 
intention to transfer and no property passed to the lst defendant. 
Ponnayya Goundan v. Muthu Goundan’: to which the District 
J ndge refers, has no application to cases of this kind, and though 
in the circumstances of that case, actual handing over of the 
instrament after registration was not essential to vest the property 
in the vendee, it cannot be laid down as a general rule that mere 
registration of an instrument without reference to other circum- 
stances operates to transfer the property. Sangu Aiyar v. Cumaru- 
samt Mudaliar 2and Maula Din v, Raghunadan Pershad Singh}. 


never 


Ve, therefore, reverse the decree of the District Judge and 
restore that of the District Munsif with costs in this and in the 
lower appellate court. 
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. ACT No.I:OF 1904. 


An Act to provide for the regulation of the possesston and sale 
of all potsons in certain local areas, and the importation, 


possession and sale of white arsenic generally. 





i 
(Received the assent of the Governor-General on the 22nd January 1904.) 


Warners ibis expedient to.make provision for regulating the 
possession and sale of all poisons in certain local areas, and the 
importation, possession and sale of white arsenic throughout the 
whole of British India ; It is hereby enacted as follows :— 


. l. (1) This Act may be called the 
sp title and extent. Poisons Act, 1904; and 


(2) It extends to the whole of British India. 
Potsons generally. 


2. (1) -Subject to the control of the Governor-General in 
Power to regulate pos- Council, the Local Government may, by 
session for sale andasleof rule, regulate within- the limits of any 
Baa a ce municipality or cantonment the possession 
for sale and the sale, whether wholesale or by retail, of any specified 
poison. 


(2) In particular, and without prejudice to the generality of 
the power conferred by sub-section (1), rules made thereunder may 
provide for, amongst other matters :— 





; (a), the grant of licenses to possess any specified poison for 
: sale, wholesale or by retail, and the fixing of the fee 
(if any) to be charged for-such licenses ; 


(b) the classes of persons to whom alone such licenses may 
be granted ; ; 

(c) the classes of persons to whom alone any such poison 
may be sold ; 





| (d) the maximum quantity. of any such poison which may be 
sold to any one person ; 


Aww i 


2 act 1 or 1904. 


(e) the maintenance by vendors of any such poison of regis- 
ters of sales, the particulars to be entered in such 
registers, and the inspection of, the same ; 


(f) the safe custody of such poisons and the labelling of the 
vessels, packages or coverings in which any such 
poison is sold or possessed for sale ; and 


(g) the inspection and examination of any sach poison when 
' possessed for sale by any such vendor. 


(3) Any substance specified as a poison in a rule made under 
this section shall be deemed to be a poison for the purposes of this 
Act, ` 


Whate Arsenic. 


3. The Governor-General in Council may, by notification in 
E tenons: the Gazette of India, prohibit, except 
tion {nto British India of white under and in accordance with the condi- 
PRIMES EEE” | Agus Ol a license, the importation of 
white arsenic into British India, and may, by rule. tegulate the 
grant of licenses and prescribe the conditions to be imposed there- 
by under this section. 


4. (1) Subject to the control of the Governor-General in 
. ` Council, the Lockl Government may, by 
Power to regulate possession te 
for ealo and gale of white rule, regulate within the whole or any 
cia eae part of the territories under its adminis- 
tration the possession fpr sale and the sale, whether wholesale or 
by retail, of white arsenic. 


(2) In particular and without prejudice to the generality of 
the power conferred by sub-section (1), rules made thereunder may 
provide, amongst other matters, for all or any of the matters 
specified in section 2, sub-section (2). 


(3). Rules made under sub-section (1) may further provide 
that no person shall sell any powdered white arsenic unless the same 
ix, before the sale thereof, mixed with soot, indigo or Prussian blue 
in the proportion of half an ounce of soot, indigo or Prussian bluc 
at least to one pound of the white arsenic, and soin proportion for 
any greater or less quantity : 


Provided that, where such arsenic is stated by the purchaser 
to be required for some purpose for which such admixture wouid, 
according to the representation of the purchaser, render it unfit, 


such arsenic may be sold, without such admixture, in a quantity of 
no lesa than ten pounds at any one time. 
5. (1) ThelLocal Government, with the previous sanction of 
Bower TEE ENEE, the Governor-General in Council, may 
of'$white arsenic in certain further, by rule, regulate the possession 
tracts: i . “ . « 
| of white arsenic| in any local area in 
which murder by poisoning with that drug or the offence of mis- 
chief by poisoning cattle therewith appears to it to be of such 
| 
frequeat occurrence as to render restrictions on the possession 
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thereof desirable. 

(2)( In making any rule under sub-section (1), the Local 
Government may direct that any breach thereof shall be punishable 
with imprisonment for a term which may extend to one year, or 
with fine which may extend to one thousand rupees, or with both, 
together’ with confiscation of the white arsenic in respect of which 
the breach has been committed, and of the vessels, packages or 
coverings in which the same is found. 

Other .Potsons. 
6. |(1) The Governor-General in Council may, by notification 
| in the Gazette of India, apply to any 
os pies to apply Aot to other specified poison other, than white arsenic 
all or any of the provisions of this Act 


relating exclusively to white arsenic. 


(2) Any substance specified as # poison in a notification issued 
under sub-section (1) shall be deemed to be a poison for the pnr- 


poses of this Act. 





Penalties and Procedure. 
Penalty for unlawful impor- 
tation, abo. 7. (1) Whoever,— 


(a) [commits a breach of any rule made under section 2 or 
©} section 4, or 
(b) imporis-into British India, without a license, white arse- 
_ nie the importation of which is for the time being 
restricted under section 3, or > 
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(c) breaks any condition of a license for the importation of 
white arsenic granted to him under section 3, 


shall be punishable,— 


(i) on a first conviction, with imprisonment for a term which 
may extend to three months, or with fine which may 
extend to five hundred rupees, or with both, and 


(ii) on a second or subsequent conviction, with imprisonment 
for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 


(2) Any poison in respect of which an offence: has been.. 
committed under this section, together with the vessels, packages or 
coverings in which the same is found, and, in the case of-any offence 
mentioned in clause (b) or clause (c) of sub-section (1), any animals 
and conveyances used in carrying-it, shall be liable to confiscation. 


8. (1) The District Magistrate, the Sub-Divisional Magistrate 

and, ina Presidency-town, the Commis. 

go to issue search war- sioner of Police, respectively, may issue 

a warrant for the search of any place in 

which he has reason to believe or to suspect that any poison ‘is 

possessed or sold in contravention ‘of this Act or any rule there- 

under or that any poison liable to confiscation under this Act is 
kept or concealed. 


(2) The person to whom the warrant is directed may enter 
and search the place in accordance therewith, and the provisions 
of the Code of Criminal Procedure, 1898, relating to search-warrants 
shall, as far as may be, be deemed to apply to the execution of the 
warrant, 


9. (1) In addition to any other power to make rules herein- 
before ‘conferred, the Governor-General 
in Council, or, subject’ to the control’ of 
the Governor-General in Council, the Local Government, may make 
rules generally to carry out the purposes and objects of this Act. 


Rules. 


(2) Every power to make rules conferred by this Act shall 
be subject. to the condition of the rules being made after previous 
publication. 
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(3) All rules made by the Governor-General in Council or by 
the Lécal Government under this Act shall be published in the 
Gazette of India or the local official Gazette, as the case may- be, 
and on such publication shall have effect as if enacted in this Act. 

| Savings. 
10. (1) Nothing in this Act or in any license granted or rule 
made there-under shall extend to or inter- 
fere with anything done in good faith in 
the exercise of his profession or business as such— 


Savings. 


wenn LP ante 


(a) | by medical or veterinary practitioner, or 


(b) | by a chemist or druggist duly qualified to act as such 
| under the law for the time being in force in the United 
| Kingdom, or 

(e)l by a chemist, druggist or componnder dispensing or com- 


pounding in compliance with the prescription of a me- 
dical or veterinary practitioner, or 


(d) } subject to any rules for the time being in force under 
section 5, by a tanner or hide-merchant. 


(2) Notwithstanding anything hereinbefore contained, the 
Local Government may, in its discretion, by general or special 
order, declare that all or any of the provisions of this Act shall 
not be|deemed to apply to any article, or class of articles, of com- 
merce specified in such order, or to any poison, or class of poisons, 
used for any purpose so specified, and may, from time to time, alter 
or vary| any such declaration, 


By) The authority on which any power to make rules under 
this Act is conferred may, by general or special order, exempt any 
person or ‘class of persons, either generally or in respect of any 
poison or poisons specified in the order, from the operation of any 
such rules. 


| 


| Eepeuls, 
11., From such date as the Local Government may, by noti- 
| fication in the local ‘official Gazette, fix 
Repeal | of certain local 





+ 


enaviments from notified dates, 12 this behalf, the following enactments 


shall be repealed in the territories for - 
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the time being administered by the Governor of Bombay in Oouncil 
and the Lieuténant-Governor of the United Provinces of Agra 
and Ondh respectively, namely :— 

Bombay Act VIII of 1866 (an Act to regulate and restrict ` 
the sale of Poisons in the Bombay Presidency). 

The North-Western Provinces and Ondh Municipalities Act, 
1900 (North-Western Provinces and Oudh Act I of 1900), Section 
128, clause (1) 


ACT No. I of 1904. 


The Central Provinces Courts Act, 1904. 
(Received ihe assent of the Governor-General on the 22nd Jannary, 1904.) 
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tinantanan 


An Act to consolidate und amend the law relaling to the Courts 
in the Central Provinces. 


Whereas it is expedient to consolidate and amend the law re- 
lating to the Courts in the Central Provinces; It is hereby enacted 
as follows :—~ 


CHAPTER I. 


Preluminary. 


1. (1) This Act may be called the 
' Short title, extentand oom- Ventral Porvinces.,.Courts Act, 1904, 
mencement. 
(2) It extends to the territories for the time being under the 
administration of the Chief Commissioner of the Central Provinces ; 
and 


(8): It shall come.into force on such day as the Chief Commis- 
sioner may, by notification in the local official Gazette, direct. 


2. In this Act “value”, used with reference to a suit or appeal, 
means the amount or value of the sub- 


Definition of “ value ” ; : 
. -ject-matter of the. suit or appeal. 
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CHAPTER IL - _ eS oe 





The Court of the Judicial Commissioner. 


3. The Court of the J adicial Commissioner shall be the highest 


ee Civil Court of appeal, and, except in 
Jurigdiction of Court of Judi- 


dial. Commiaionor reference to proceedings against Euro- 


pean British subjects, and persons jointly 
charged with European British subjects, the highest Court of 
criminal appeal and revision, in and for the territories to which 
this Act extends. 


4, The Judicial Commissioner shall be 
Appointment of Judicial 


Commissioner and Additional appointed by the Governor-General in 
Judicial Commissioners, Cornel 


| 


(2) The Local Government, with the previous sanction of the 
Governor-General in Council, inay, by notification in the local official 
Gazette, appoint one or more persons, as it may think fit, to be 
Additignal Judicial Commissioner or Additional Judicial Commis- 
sioners\and to sit as such in the Court of the Judicial Commis- 
sioner. a 

(8) ‘Every person appointed under this section shall hold his 
office during the pleasure of the Governor-General in Council. 


5. (1) Subject to the other provisions of this Act, every 
Additional Judicial Commissioner shall 
a urisdiction and powers of 
Additional: Judicial Commis- exercise the same jurisdiction and powers 
sioner. os . 8 
as the Judicial Commissioner may exer- 
cise under any enactment for the time being in force, but only in 
such cases as the Judicial Commissioner may, by general or special 
order, direct. 


(2) The Judicial Commissioner may, from time to time, trans- 
fer any case with respect to which he may have directed an 
Additional Jadicial Commissioner to exercise jurisdiction, and 
of which the hearing before such, Additional Judicial Commissioner 
has not yet commenced, oy hearing and et to his. own file or 


E we a e a = m p 
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: 6. Where an appeal is preferred from a decree, order or 

| sentence passed by a Judicial Commis- | 

sioner or an Additional Judicial Oommis- 

sioner in any other capacity or in which he is personally interested, 

the appeal shall be heard by an Additional Judicial Commissioner 
or the Judicial Commissioner, as the case may be. 


Appeals. 


Appointmont of Registrar T. (1) The Registrar of the Court of the 
and ministerial officers of the os T ; 
Const of the Indicial Commie. Judicial Commissioner shall be appointed 


sioner. by the Local Government. 


(2) The ministerial officers of the said Court shall be appointed 
by the Judicial Commissioner. 


8. (1) In addition to any other powers to make rules expressly 
or by implication conferred by this Act, 
the Judicial Commissioner may, from 
time to time, make rules consistent with 
this Act arid any other enactment for the time being in force— 


Power to the Judicial Com- 
missioner to make rules, 


(a) declaring what persons shall be permitted to practise as 
petition-writers in the Courts, and regulating the con- 
= duct of the business of persons so practising ; 


(b) providing for the translation of any papers filed or pro- 
duced in the Court of the Judicial Commissioner and 
for the payment of the expenses thereby incurred : 


(c) regulating the procedure in cases where any person applies 
to inspect a record of any Court or to obtain a copy of 
the same, and prescribing the fees payable by such per- 
sons for searches and copies ; 


(d) prescribing the travelling and other expenses to be allowed 
to witnesses in civil cases and the fees to be allowed to 
Commissioners appointed by Civil Courts ; 


(e) conferring and imposing on the ministerial officers of the 
' Court of the Judicial Commissioner and of the Courts 
subordinate thereto such powers and duties of a non- 
judicial or quasi-judicial nature as he thinks fit, and 
regulating the mode in which powers and duties so 
conferred and imposed shall be exercised and performed; 
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F) prescribing forms to be used in the Subordinate Courts 
for such proceedings, entries, statistics and accounts as 
he thinks necessary ; 


g) providing for the visitation and inspection of the Sabor- 
dinate Courts, and the super vision of the wor king 
thereof ; and 


ih) regulating all such matters as he may think fit, with a 

view to promoting the efficiency of the judicial and 

, ministerial officers of his own Court and of the Subordi- 

nate Courts and maintaining proper discipline among 
those officers. 


2) A rule made under this section shall not take effect until 
it = been sanctioned by ie ‘Local Government and published in 
the ldcal official Gazette. - JER 


t 
I 


~~ =- = 


8) Whoever comnts w breach of any File made under sub- 
section (1), clause (a), shall-be pantshable with fine which may 
a to fifty rupees. -77:77 


-— — 


9. The Judicial Commissioner shall- keep such registers, books 


| 

P ae transaction of the business of his Court, and 
ments and reporte. 
the ca Government may deem proper, with any requisitions 
which the Local Government may make for records of, or papers 
belonging to, the Court of the Judicial Commissioner or any Civil 
Courts subordinate thereto, or for certified copies of, or extracts 
from, such records or papers, or for returns, statements or reports, 


id 





CHAPTER III. ° 
Toe SUBORDINATE Crvin Courts. 
Classes of Courts. 


10. Besides tho Court of the Judicial Commissioner, the 
| Courts of Small Causes established 
ai. als under the Provincial Small Cause Courts 
Act, 1887, and tho Courts established under any other enactment 
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for the time being in force, there shall be the following classes of 
Civil Courts in the territories to which this Act arene namely :— 


(a) the Divisional Court ; 

(6) the District Court ; 

(c) the’ Court of the Subordinate Judge; and 
id) the Court of the Munsiff. 


Territorial Divisions and Establishment of Subordinate Courts. 


11. For the purposes of this Act, the Local Government shal; 

_ divide the Province into such civil divi- 

Pon divisions and civil gions, and each civil division into such 

civil districts, as it may think fit, and 

may alter the limits or tho number of the said civil divisions and 
civil districts. 

12. The Local Government shall estab- 


Establishment of Courts. : 
i lish— 


(a) a Divisional Court for each civil division, 
(b) a District Court for each civil district, and 


{c) so many Courts of Subordinate Judges and: Munsiffs res- 
pectively for each civil district as it may think fit. 


Jurisdiction of Subordinate Courts. 


18. (1) Subject to the provisions of the Code of Civil Proce- 
dnginal jnnadotion -of dure, the Provincial Small Cause Courts 
Divisional and Digivict Copris Act, 1887, and any other enactment for 


and of Cowrts of Subordinate 
Judge aud Monsiff. . the time being in force,— 


(a) the Court of the Munsiff shall have jurisdiction to hear 
and detormine any suit or original proceeding of a velus 
not exceeding five hundred rupees ; 


(b) the Court of the Subordinate Judge shall have jarisdiction 
to hear and determine any suit or original proceeding 
of a value not exceeding five thousand rupees ; 


(c) the Deme Court shall EN jurisdiction .to hear and 
determine any suit or original proceeding without re- . 
striction as regards the value, except proccedings under 
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the Indian Divorce Act, 1860. ‘and shall be deemed to 
be the principal Civil Court eee jurisdiction in 
the civil district ; . 


(d), the Divisional Court ` eines ich jurisdiction to hear 
and determine any suit or original proceeding as is by 
this section conferred upon a District Court, and shall 
also have jurisdiction to bear and: determine any origi- 
nal proceeding under the Indiafi Diyorce Act, 1869, and 
shall be deenied the District Court. under that Act for 
all civil districts comprised in the civil division. 


-am 


7 Lhe local limits of the EE of the Courts mention- 
ed in sub-section (1), clauses (a) and (b), shall be such as the Local 
Government may, by notification in the local official Gazette, define. 


14. The Local Government may, by notification in the local 
Noe eae, ee he Sete official Gazette, invest any District Court 
Courts with Small Causo -or any Court of a Subordinate Judge 
ii A with the jnrisdiction of a Court of Small 
Causes!under the Provincial Small Cause Courts Act, 1887, for the 
trial of suits cognizable by such Courts up to such value, not 
exceeding five hundred rupees, as it may think’fit, in cases arising 
within the local limits of its jurisdiction or ‘is’ any specified area 
within such limits, and may withdraw any jurisdiction so conferred. 
"15. Subject to the provisions of the Code of Civil Procedure, 
the Provincial Small-Cause Courts Act, 
1887, and any other enactment for the 
time beiug in force, the Courts to which 
appeals are hereinafter declared to lie, shall respectively have 
authority to hear appeals from the decrees and orders of the Courts 
subordinate to them, passed in the exercise of their original juris- 
diction- 


i t a 
Appellate jurisdiction of the 
Courts. 


(a)! an appeal from the ier or order of the Court of a Mun- 
"siff shall lie to the District Court ; 

. (b) an appeal from the decree or order of the Court of a 
Subordinate Judge shall, where the value of the suit in 
such Court exceeds one thousand rupees, lie to the 
Divisional Court, und, in any other ‘case, to the District 
Court; - 7 ee a en 


j 
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(c) an appeal from the decree or order of a District Court 
‘shall, where the value of the suit in such Court exceeds 
five thousand rupees, lie to the Court of the Judicial 
Commissioner, and, in any other case, to the Divisional 
Court ; 


(d) an appeal fiom a decree or order of a Divisional Court 
“when exer cising original jurisdiction shall lie to the 
Court of the Judicial Commissioner. 


16. (1) The period of limitation for an 
Period of limitation for aP- — appeal to the Divisional Court shall be 
peals. 

sixty days. 


(2) In the computation of that period and in all other res- 
pects, the limitation of appeals shall be governed by the ea 
of the Indian Limitation Act, 1877. 


Admintatrative Control. 


17. (1) The general superintendence and control over all 
other Civil Courts shall be vested in, and 

kol at Babone E all such Courts shall be subordinate to, 
the Court of the Judicial Commissioner. 


(2) Subject to the general superintendence and control of the 
Court of the Judicial Commissioner, the Divisional Court shall 
superintend and control all other Civil Courts in the local area 
within its jurisdiction; and, subject as aforesaid and to the control 
of the Divisional Court, the District Court shall superintend and 
control all other Civil Courts in the local area within its ee 
tion. 


18. (1) The ‘Divisional Court may exercise, ‘as regards the 
Courts under its control, the same powers 
poiome of Divisional Court of withdrawal, trial and transfer as are 
conferred by section 25 of the Code of 

Civil Procedure on a District Court. 


(2) The Court trying any suit withdrawn under sub-section 
(1) from a Court of Small Causes shall, for the purposes of such 
suit, be deemed to bg a Court of Small Causes. 
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19. Notwithstanding anything contained in the Code of Civil 
Procedure and in the Provincial Small 
Cause Courts Act, 1887, the Divisional 
C urt and the District Court, respectively, may, by order in writing, 
direct\that any civil business cognizable by it acd the Courts under 
its control shall be distributed among those Courts in such manner 
as it thinks fit. 


}Powen to distribute business, 


Provided that, except in so far as it may affect the exclusive 
jurisdiction of a Court of Small Causes, or a Court invested with 
the jurisdiction of a Court of Small Causes, a direction given un- 
der this section shall not empower any Court to exercise any powers 
or deal| with any business beyond the limits iof its proper jurisdic- 


tion. \ 
20. (1) No Judge or Additional Judge of a Court under this 
dine aoe a eae Act shall hear or determine any suit, 
which they are personally m= appeal or other proceeding to which he is 
terested ‘ . ; 
a party or in which he is personally 
interested. 


(2)! When any such sunit, appeal or other proceeding comes 
before any Judge of a Subordinate Court, he shall forthwith trans- 
mit the a of the case to the Court empowered to transfer 
cases to which he is subordinate, with a report of the circumstances 
attending the reference, and such superior Court shall thereupon 
hear and. determine the case or transfer it to some other Court. 


(3) | When any such suit, appeal or other proceeding comes 
before an Additional Judge of a Subordinate Court, he shall forth- 
with transmit the record of the case to the Judge of the Court, who 
shall hear and determine the case. 


Appointment of Judges and Ministerial Officers of Subordinote 
Courte. 


91. The Judges of the Divisional-and District Courts and 


Appointment of Judges aud Subordinate J udges shall be appointed 
Subordinate Judges. by the Local Government. 


92. (1) The Local Government may fix the number of Munsiffs 
to be appointed and, when there is any 


Arpointm nt of Mungiffa. : ee 
i vacancy in that number, the Judicial 
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Commissioner may, subject to the rules (if any) made under Sub- 
section (2), appoint snch person to the same as he thinks fit. 


(2) The Judicial Commissioner may, with the previous 
sanction of the Local Government, make rules as to the qualifica- 
tions of persons to be appointed Munsiffs. 


23. (1) The Local Government may, whenever it thinks it 
necessary or expedient so to do, appoint 
an Additional Judge or Judges to any 
Divisional or District Court, or to the Court of a Subordinate Judge 
or of a Munsiff, and any officer so appointed an Additional Judge 
shall exercise the jurisdiction of the Court to which he is appoint- 
ed and the powers of a Judge thereof, subject to any general or 
special orders of the J.ocal Government as to the class or value of 
suits and appeals which he may try, hear and determine, and sub- 
ject also, in respect of the distribution of the business of the Court, 
to the control of the Judge thereof. 


Additional Jddges. - 


(2) An officer may be appointed an Additional Judge of one 
or more Courts, and an officer who is a Judge of one Court may be 
appointed an Additional Judge of another Court or of other 
Courts. 


24. (1) The ministerial officers of the Divisional Court and 
of the District Court shall be appoint- 
ed and may be suspended and dismissed 
by the Judges of those Courts respec- 
tively. 


Ainistemnal officers of Subor- 
dinate Couris, 


(2) The ministerial officers of the Courts of the Subordinate 
Jadge and of the Munsiff shall be appointed and may be suspended 
and dismissed by the District Court. 


(3) Every appointment made under this section shall be sub- 
ject to such rules as the Local Government may, by notification in 
the local official Gazette, make in this behalf, and, in‘dealing with 
any matter under this section, the District Court shall act subject 
to the control of the Divisional Court.. 
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CHAPTER IV. 
SUPPLEMENTAL PROVISIONS. 


25. Ervery Civil Court shall be held at such place or places 
as the Local Government may, by notifi- 
cation in the local official Gazette, direct 
or, in the absence of any such direction, at any place within tho 
local limits of the jurisdiction of the Court. 


Place of sitting of Courts. 


26, (1) Subject to the approval of the Local Government, 
the Judicial Commissioner shall prepare 
alist of days to be observed in each 


year as holidays in his Court and in the Civil Courts subordinate 
theretd, i 


. Vacntiony, 


al The list shall be published in the local oficial Gazette. 


1 


| 
(8) A judicial uct done by a Court on a day specified in a list 
published under sub-section (2) shall not be invalid by reason only 
of its having been done on that day. 


27. Every Civil Court shall use a seal of such form and 

dimensions as the Local Government 
inay prescribe on all processes and orders 
issued; and on sll decrees passed, by it. 


Seal. 











CHAPTER Y. 
GENERAL. 
28. (1) Every proceeding pending in any Civil Court at the 
commencement of this Act shall be 
| deemed to be transferred to the Court 
exercising the jurisdiction under this Act, which corresponds, as 
far as may be, to the jurisdiction of the Court in which the pro- 
ceeding was instituted, and the Court to which any proceeding is 
transferred shall proceed to try, hear and determine the matter as 
if it had been instituted in such Court. 


Pending proceeding. 


(2) Appeals from decrees and orders passed by Civil Courts 
and not appealed against before the commencement of this Act, 
shall lie to the Court exercising the jurisdiction under this Act 

Ea | 
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which corresponds, as far as may be, to the jurisdiction of the 
Court to which such appeals would have lain if this Act had not 
been passed, 


(8) Nothing contained in this section shall be construed to 
extend the period of limitation to which any suit or appeal may be 
subject. 


.29. The enactments mentioned in the schedule are hereby 
repealed to the extent specified in the 


HRepeals, 
$ fourth column thereof. 
THE SCHEDULE. 
l 3 3 4 
Years, | Number. Subject or short title. Extent of repeal. 





1885 XVI |The Central Provinces Civil! So much as is unrepesled. 
; Courts Act, 1885. 
1990 IV | Amending the Central Provinces! The whole Act- 
Civil Courts Act, 1886. 
1891 XII |The Repealing and Amending Aot,| So much as relates to the 
1891. Central Provinces Civil 
Courts Act, 1885. 
1896 XIX | Tho Osntral Provinces Additional] The whole Act. 
Judicial Commissioners Act, 
1896. 
1901 IY | The Central Provinces Civil Ditto. 


Courts (Amendment) Act, 1901. 
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will exceed the maximum period fixed for the repayment of a Joan 
by or under any enactment for the tine being in force. 


4. Tho Governor-General in Council may, by general or 


Regulation of conditions gpecial order, regulate the conditions on 
of borvowing and repaying 


money undor Act which money may be borrowed or repaid 
under this Act. 


THE SCHEDULE. 
(See section }.) 
The Corporation of Calcutta. 
The Commissioners for the Port of Calcutta. 
The Municipal Corporation of the City of Bombay. 
The Trustees of the Port of Bombay. 
The Municipal Commissioners for the City of Madras. 
The Trustees of the Harbour of Madras. 
The Municipal Committee of Rangoon. 
The Commissioners for the Port of Rangoon. 
The Municipality of Karachi. 
The Trustees of the Port of Karachi. 
` The Trustees for the Improvement of the City of Bombay. 


ACT No. IV of 1904. 
Lhe North-West Border Militury Police Act, 1904. 


(Received tho assent of the Governor-General on the 4th March i901.) 
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Short title, extent, application and commencement. 
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More heinous offences. 

Less heinous offences. 
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Minor punishment. 

Place of imprisonment. 

Resignation and withdrawal from Force. 
General duties of Military Police officers. 


Powers and duties conferable and imposable on Military 
Police officers. 


Protection for acts of Military Police officers. 


Authority to confer exclusive powers of Sessions Court 
on Deputy Commissioner. 


Criminal powers conferred within British India to be 
exercisea ble beyond British [ndia. 


Application of Act to other bodies enrolled fur service 
on froutier, 


Power to make rules, 
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THE SCHECULE. 


CONDITIONS OF SERVICE. 





An Act to provide fur the Regulation of the Border Military Police 
i Force in the North-West Frontier Province. 


Wuerras it'is expedient to provide for the regulation of the 
Border Military Police Force in the North-West Frontior Province ; 
It is hereby enacted as follows :— 


\ 


1. (1) This Act may be called the North-West Border Military 
Short title, extent, ap- Police Act, 1904. ' 
plication and commence- 
ment. | 
(2) It extends to the whole of the North-West Fronticr Pro- 
vince, and applies also to every member of the Border Military 
Police Force, wherever he may be serving; and 


(3) It shall come into force on such day as the Local Govern- 
ment way, by notification in the official Gazette, appoint in this 
behalf, 
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9. In this Act, unless there is anything repugnant in the 


Definitions. subject or context, 


(a) “ Military Police-officer” means a person who, at the 
commencement of this Act, is serving in the Border 
Military Police Force, or who, after the commencement 
of this Act, has been appointed to the Bordor Military 
Police Forco under this Aot and has signed a recruiting 
roll on which the conditions of service contained in 
the schedule are set forth. 


(b) “ Commandant” means a person "appointed by the 
Local Government to be a Commandant of the Border 
Military Police Force under this Act: 


(c) “ active service” means service against hostile tribes or 
raiders or against other persons in the field ; and 


(d) the expressions ‘ assault”, ‘criminal force”, “ frandu- 
lently”, “ reason to believe” and “ volontarily causing 
hurt” have the meanings assigned to them, respectively, 

in the Indian Penal Code. 


3. The Local Government may maintain a force, to be called 
the Border Military Police Force, for the 
better protection and administration of the 
external frontier of British India within the 
limits of or adjoining the North-West Frontier Province or any 


part thereof. 


4. The Border Military Police Force shall consist of such 
number of officers and men, and shall be 
constituted in such manner, and the mem- 
bers of such Force shall receive such pay, pension and other 
remuneration, as shall from time to time, with the previous sanction 
of the Governor-General in Council, be ordered by the Local Gov- 


Power to maintain Bor- 
der Military Police Force. 


Constitution of Force. 


ernment. 
5. (1) The Local Government may appoint any person to be 
Appointment and powers Commandant and may appoint other supe- 
of superior officers. - rior officers of the Border Military Police 
‘+ Force, or of any part thereof, constituted 
in any one or more districts. . 
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(2 The Commandant and every other officer so appointed 
shall possess, and may exercise, such power and authority over the 
subordinate officers and members ‘of the Force at any time under 
his command as is provided by or under tnis Act. 


6.) The appointment of subordinate officers and men of the 

| Border Military Police Force shall rest with 

spain ian di- the Deputy Commissioner and the Command- 

ant, who shall respectively exercise such 

powers, in such manner, as may be prescribed by rules made under 
this Act. 


r! The superintendence of, and control over, the Border 

l Military Police Force shall vest in the 

Superintendence, oon- Local Government; and the said Force 

oder Administration of shall be administered by the Deputy Com- 

missioner and the Commandant, respectively, 

in acoordance with the provisions of this Act and of any rules 
made thereunder. 


More bonon offences. 8. (1) Every Military Police-officer who— 
(a) begins, excites, causes or joins in any mutiny or sedition, 
| or being present at any mutiny or sedition, does not 
use his utmost endeavours to suppress it, or knowing, 
or having reason to believe in, the existence of «ny 
mutiny, or of any intention to mutiny, does not, with- 
cut delay, give information thereof to his commanding 
or other superior officer; or i 





. uses, or attempts to use, criminal torce to, or commits an 
assault on, his superior officer, whether on or off duty ; 


ae abandons or delivers up any garrison, fortress, 
post or guard which is committed to his charge or which 
it is his duty to defend ; or 


(o) 

d: , dir ectly or indirectly holds ‘correspondence with, or 
assists or relieves, any personin arms against the State, 
or omits to discover immediately to his commanding or 

| other superior officer any. such. correspondence.coming 

to his knowledge ; or ee 

| 


l 
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who, while on active service,— 


(«) disobeys the lawfal command of his superior officer ; or 


(f) deserts the service ; or, 


(g) being a sentry, sleeps upon his post, or quits it with- 
ont being regularly relieved or without leave ; or 

(h) without authority, leaves his commanding officer, or his 
post or party, to go in search of plunder ; or 

(t) quits his guard, picquet, party or patrol without being 
regularly relieved or without leave ; or 


(J) uses criminal force to, or commits an assault on, any 
person bringing provisions or other necessaries to camp 
or quarters, or forces a safeguard or, without autho- 
rity, breaks into any house or any Other place for 
plunder, or plunders, destroys or damages any property , 
of any kind; or 


(k) intentionally causes or spreads a false alarm in action or 
in camp, garrison or quarters ; or 


(1) displays cowardice in the execution of his duty ; 


shall be punishable with transportation for life or fora term 
of not less than seven years, or with imprisonment for a term which 
may extend to fourteen years, or with fine which may extend to 
three months’ pay, or with fine to that extent in addition to such 
sontence of transportation or imprisonment, as the case may be, as 
may be passed upon him under this section. 


(2) If any military Police-officer, while on active service with 
a force beyond the limits of British India, is charged with com- 
mitting any offence described in clause (c), clause (d), or clause (f) 
of sub-section (2}, or the offence of culpable homicide amounting to 
murder, he may be summarily tried for such offence by the Politi- 
cal Officer accompanying the force, sitting with two other officers 
appointed by the Political Officer for this purpose. 


(83) Hvery ane appointed under sub-section (2) shall be 
either— 


‘(aj a British. officer, as defined in ‘the Jadian articles of 
war, or aR Ea 


: 
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( 


)) a civil officer of gazetted rank, or 
í 


(c) a Militiry Police-officer appointed under section 5: 


Provided that, if circumstances permit, not less than one such 
shall be a Military Police-officer appointed under section 5, 





(4) Ifone or both of the officers sitting with the Political 
Officer, concur with him in finding the accused guilty and the 
Political Officer so directs, the accused shall be forthwith shot to 
death. 


Lesh heinous offences 9. Every Military Police-officer who — 


i \ 
(4) is in a state of intoxication when on or for any duty, 
or on parade or on the line of march; or 





(b 
(c) being in command of a guard, picquet or patrol, refuses 
| to receive any prisoner daly committed to his charge, 
| or, without proper authority, releases any prisoner, or 
neglivently suffers any prisoner to escape ; or, 


strikes or attempts to force any sentry ; or, 


t 
(d) being under arrest or in confinement, leaves his arrest 
orconfinement before he is set at liberty by proper 
authority ; or 


à is grossly insubordinate or insolent to his superior officer 
in the execution of his office ; or, 





) refuses to superintend or assist in the making of any 
field-work or other work of any description ordered to 
be made either in quarters or in the field ; or, 


ij 
(g) strikes or otherwise ill-uses any Military Police-officer 
subordinate to him in rank or position ; or, 


3 


h) being in command at any post or on the march and 
| receiving a complaint that any one under his command 
i has beaten or othvrwise maltreated or oppressed 
| any person, or has committed any riot or trespass, 
fails, on proof of the truth of the complaint, to 

have due reparation made as far as possible to the 
| injured person and to report the case to the proper 
authority ; or 


A—+4 


( 
( 
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(s) designedly or through neglect injures or loses, or 
frandulently disposes of, his arms, clothes, tools, 
| equipments, ammunition, accoutrements or Military 
Police necessaries, or any such articles entrusted to him 

or belonging to any other person; or 


(J) malingers, or feigns or produces disease or infirmity 
\ 
in himself, or intentionally delays his cure, or aggra- 
vates his disease or infirmity ; or, 


(k) with intent to render himself or any other person 
unlit for service, voluntarily causes hurt to himself or 
any other person; or, 


(1) does not, when called upon by his superior officer so todo, 
or upon ceasing to bea Military Police-officer, forth- 
with deliver up, or duly account for, all or any arms, 
ammunition, stores, accoutrements, appointments or other 
property issued or supplied to him, or in his custody or 
possession, as such Military Police-officer; or 
who, while not on active service,— 


(m) disobeys the lawful command of his superior officer ; or 


(n) plunders, destroys or damages any property of any kind ; 
or, 


(0) being a sentry, sleeps oupn his post or quits it without 
being regularly relieved or without leave ; or, 


-(p) deserts the service ; 


shall be punishable with imprisonment for a term which may 
extend to one year, or with fine which may extend to three months’ 
pay, or with both. 


10. (1) The Deputy Commissioner and the Commandant, res. 
Minor punishments. pectively, may, subject to any rules made 


under this Act, award, in lien of, or in addition to, suspension or 
dismissal, any of tle following punishments to any Military Police- 
fficer who is, in the opinion of the Deputy Commissioner or Com- 
mandant, as the case may be, guilty of disobedience, neglect of duty 
or remissness in the diseharge of any duty, or of rendering himself 


% 


ate te 
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unfit to discharge his duty, or of other misconduct in his capacity 
as such Miltary Police-officer, that is to say,— 


I 
( \ reduction in rank and emoluments ; 


) fine to any amount not exceeding one month’s pay and 
allowances ; 







) confinement to quarter for a term not exceeding one 
month ; 


(d) confinement in the quarter-guard for not more than fif- 
teen days, with or withoat punishment-drill or extra 
guard, fatigue or other.duty ; 


-e a 


(e) removal from any office of distinction or special emolu- 
. ment in the Force. l 


2) The Deputy Commissioner, or the Commandant, or an 
officer; not being below the rank of subadar, commanding a separate 
detachment or an outpost or in temporary command at the head- 
quartel s of a district during the absence of the Deputy Commis- 
sioner jand Commandant, may, without a formal trial, award to any 
Military Police-officer who is subject to his authority any of the 
following punishments for the commission of any petty offence 
against discipline, which is not otherwise provided for in this Act, 
or which is not of a sufficiently serious nature to call for a prosecu- 
tion befor e a Criminal Court, that is to say,— 


i 


l 
(al confinement for not more than seven days in the quarter- 
; y q 


guard or such other place as may be considered suitable, 
with forfeiture of all pay and allowances daring its 
| continuance ; 

| , 
(b) punishment-drill, or extra guard, fatigue or other duty, 

' for not more than thirty days, with or without confine” 
ment to quarters- 

i 
(3) Any one of the punishments deseribed in sub-section (1) 

or sub-section (2) may be «warded separately or in combination 
with any one or mors of the said punishments respectively. 
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11. Every person sentenced under this'Act to imprisonment 
Place of imprisonment. for a period not exceeding three months 
shall, if he is also dismissed from the Border Military Police Force, 
be imprisoned in the nearest prison or such other prison as the 
Local Government may, by general or special order, direct ; but, if 
he is not also dismissed from the said Force, he may, if the Court 
or the Deputy Commissioner so directs, be confined in the quarter- 
guard or such other place as the Court or the Deputy Commissioner 
may consider suitable. 


Resiguation and wich- 12. No Military Police-officer shall be 
drawal from Force. at liberty to 


(a) resign his appointment during the term of his engage- 
ment, except before the expiration of the first three 
months of his service, or, 


(b) withdraw himself from all or any of the duties of his 
appointments, 


without the permission in writing (to be previously obtained) of 
the Deputy Commissioner or Commandant or other officer autho- 
rised by the Deputy Commissioner to grant such permission. 


13. (1) It shall be the duty of every Military Police-officer 
General duties of Mili- promptly to obey and to execute all orders 
tary Police-officers, : . 

’ and warrants lawfully issued to him by any 
competent authority, to detect and bring offenders to justice, and to 
apprehend all persons whom he is legally authorised to apprehend 
and for whose apprehension sufficient grounds exist. 


(2) Every Military Police-officer shall be hable to serve with- 
out and beyond, as well us within, the limits of British India. 


14. The Local Government may, by general or special order, 


confer or impose upon any Military Police- 


Powers and duties 4 , , ; 
conferable and imposable Officer any of the powers or duties conferred 


on Military Police-othcers. 
or imposed on & Police-officer of any class 


or grade by auy enactment for the time being in force. 
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15. (1) In any euit or proceeding against sny Military Pouce- 


Protection for ucte of Ofieer for any act{dore Ly bim in Purruarce 


Military} Police-ofticers, of a warrant or order of a competent au- 


thority. it shall be lawful for him to plead that such act was done 
by himjunder the authority of such warrant or order. 


(2) Such plea may be proved by the production of the 
warrant or order directing the act, and, if it is so proved, such 
Military Police-officer shall thereupon be discharged from liability 
in respect of the act so done by him, notwithstanding any 
re in the jurisdiction of the authority which issued such 
warrant or order. 


| 

(3) All suits and proceedings (whether civil or criminal) 
against any person which may lawfully be brought for anything 
done of intended to be done under the powers conferred by, or in 
pursuance of, any provision of this Act or the rules thereunder, 
shall bò commenced within three months after the act complained 
of was committed, and not otherwise ; and notice in writing of such 
suit oriproceeding and of the cause thereof shal] be given to the 
defendant or his superior officer one month at least before the 


commencement of tho suit or proceeding. 
i 


16. Notwithstanding anything contained in the Code of 
ee to confer Criminal Procedure, 1898, the Local Gov- 


exclusiva powers of Session grnment may declare that the Court of 
Court on' Deputy Commis- 


sioner | any Deputy Commissioner, and no other 


Court, sal be deemed to be the Court of Session for tho disposal 
of casos, or of any class of cases, arising under this Act. 
| 


17. Any person invested with any powers under the Code of 
oi Criminal Procedure, 1898, for the disposal 
Orimina! powers con- 


ferred [within Brith ofany case under this Act within the limits 
India tobe exercigeablo $ 


beyond British India. of British India, shall, in relation to any case 





arising; under this Act beyond such limits, have the same powers 
and be, subject to the same conditions as to appeal or otherwise 
as if such case had arisen within such limits. 


| 
j 
| 


30 acr iv or 1904, 


18. The Local Government, with the previons sanction of the 
Apphestion of Act to Governor-General in Council, may, by 
other bodies enrolled for notification inthe cflicial Gazette, apply, 
service on frontier. ee f 
with such moditications (if any) as it may 
think fit, any of the provisions of this Act and the rules there- 
under to the Border Militia or to any persons for the time being 
enrolled for similar service on the external frontier of British India, 


19. The Local Government may, by notification in the 
Powers to make rales. official Gazette, make rnles—~ 


(a) regulating the functions and powers of the Deputy 
Commissioner and Commandant, respectively, under 
this Act; 


(b) regulating the classes and. grades of, and the remune- 
ration to be paid to the officers and men of, and the 
conditions of service in, the Border Military Police 
Force; 


(e) fixing the period of service for Military Police-officers 
in any district or local, area ; 


(dì) regulating the award of minor panishments to Military 
Police-oficers under the powers conferred by section 
10, and providing for appeals from, or the revision 
of, orders under that section ; and, 


(e) generally, for the purpose of carrying into effect the 
provisions of this Act. 





THE SCHEDULE. 


CONDITIONS oF SuRVICK. 
4 


[See section 2, clause (a). | 


AFTER you have served for (such period as the Local Govern- 
ment may have prescribed in this behalf) in the Border 
Military Police Force maintained under the North-West Border 
Military Police Act, 1904, you may at any time, when not on active 


f 
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service] apply for your discharge, through the officer to whom you 
may be subordinate, to the Commandant or to the Deputy Commis. 
sioner bs the district n which you may be serving, and you will be 
granted your discharge after threo months from the date of your 
application, unless your discharge would cause the vacancies in the 
said Force to exceed one-tenth of the sanctioned strength, in which 
case you shall be bound to remain antil this objection is waivei by 
competent authority or removed. But when on active service you 
shall haveno claim toa discharge and you shall be bound to re- 
main to do your duty antil the necessity fur retaining you in the 
said Force ceases, When yon may mako your application in the 
manner, hereinbefore prescribed, Inthe event of your re-enlist- 
ment after you have been discharged, you shall have no claim to 
reckon for pension or other purposes your service previous to your 
discharge : 


Provided vhat, if you wish to withdraw from the said Force, 
you may resign at any time bofore the expiration of the first three 
monthslof your service, but not afterwards until the coinpletion of 
the period prescribed as aforesaid: 

Provided, also, that the Commandanto: the Deputy Commis- 
sioner may, if he thinke fit, allow you to rosignat any time on 
your gij ing three months’ notice of your wish to do s», 

Signitiire of Military Police-ofpcer in saa A. B 

menti of the above having been read to him. a 

| 7 0. D., 
Signed in my presence after I had ascertained that (Deputy Com- 


A. B; understood the purport of what he signed. ( missioner or 
y Commandant. 


j ACT No. V of 1904. 


Ant Act to amend the Indian Oficial Secrets Act, 1889. 


paeocived the assent of the Governor-General on the 4th March, 1904.) 


WHEREAS ibis expedient to amend the Indian Official Secrets 
Act, 1889 ; [tis hereby enacted as follows :— 


1. “This Act may, be celled the Indian Official Secrets (Amend- 
Short title. ment) Act, 1904. 
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2. Insection 2 of the Indian Official Secrets Act, 1889, the 
af _. word “ and”, where it occurs between clau- 
Addition of definition 


of “ civil affairs” to sev- ses (5) and (6), shall be omitted, and after 
P pa the latter clause the following shall be 


added, namely :— 
“ and 
(7) “civil affairs ” means affairs— 


(a) affecting the relations of His Majesty’s Government or of 
the Governor-General in Council with any foreign 
State, or 


íb) affecting the relations of the Governor-General in Uoun- 
cil with any Native State in India, or relating to the 
public debt or the fiscal arrangements of the Govern- 
ment of India or any other important matters of State, 
where these affairs areof such a confidential nature 
that the public interest would suffer by their disclo- 
sure.’ l 


ii l 3. Insection 3 of the said Act, the fol- 
endment of section , 
3, Act XV, 1889. lowing alterations shall be made, namely :— 


(a) in sub-section (1), sub-head (a), clauso (ù, the word 
‘ office” shall be omitted ; 


(b) in clause (ii) of the same sub-section and snb-head— 


(i) after the word ‘‘ aforesaid”, the words, “ or in any 
office belonging to His Majesty ” shall be inserted; 


G 


(ii) after the words “ obtains”, “ obtain ” and “ takes”, 
the words “or attempts to obtain”, “or any copy of 
any such document, sketch, plan or model”, and 
“or attempts to take”, respectively, shall be in- 
serted and 


(ili) for the word “ any thing” the words “ any naval, 
military or civil affair of His Majesty” shall be sub- 
stituted ; i 


„= 
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(c) in Bub-head (c) of the same’ sub-section and in sùb-sec- 
tion (2), for the words “ naval or military ” the 
words “ naval” “ military or civil” shall be substi- 
tuted ; 


- = en a ee m ce ae 


' (d) after sub-section (1), the following shall be inserted as 
sub-section (2), and the present sub-sections (2) 
und (8) shall be re-numbered sub-sections (3) and 

| 

| (4) — 


“ (2) Where a person commits any act specified in clauses (i), 
(ii) anid ( (i11} of sub-section (1), sub-head (a), without lawful authority 
or permission (the proof of which authority or permission shall be 
upon him), the Court may presume that he has committed such act 
for the purposa of wrongfully obtaining information,” and 





———— i e 


(e) for the words “in the interest of the State” wherever 
! they occur, the words “ in the public interest ” shall 
| be substituted, 


dosti 4. In section 4, sub-section (1) of the 
nondinent of «eetion 
4, Act XV, 1889, Said Act, the words “ in the interest of the 


State bx otherwise ” shall be omitted. 


p For section 5 of the said Act the 


Substitution of sections following sections shall be substituted, 
for section 5, Act XV,1889. namely— 


5. (1) Notwithstanding anything in the Code of Criminal 
Procedure, 1898, every offence against this 
hot dled corsa Act committed in relation to any fortress, 

arsenal, factory, dockyard, camp or ship 
ee to His Majesty or in relation to the naval or military 
affairs of His Majesty, shall, for the purposes of tbe said Code, be 


deemed to be cognizable : 





af 


Provided that a person accused of any such offence shall not be 
released on bail unless on the order of a Magistrate of the first class. 


P Every other offence against this Act shall be non-cogni- 
gable, | , 

| A==Ď 

| 
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«6, (1) Any person, being a public servant as defined in the 
Indian Penal Code, may arrest any person 

a BA ae. who in his view commits any of the offences 
oes punishable under Act. described ia section 5, sub-section (1), and 
any such person, or any police-officer who bas arrested any person 
ona charge of any such offence, and any police-officer to whom any 
person arrested on any such charge has been made over, shall take 
or send him before tho officer for the time being in command or 
charge of the fortress, arsenal, factory, dockyard, camp or ship, or 


of the nearest military station, or before a Magistrate of the first 
class. 


(2) Where any person has been taken or sent before the com- 
manding or other officer in accordance with sub-section (1), such 
officer nay, if he thinks fit, discharge such person, but, if he does 
not discharge him, shall, without unnecessary delay, take or send 


him to the nearest police-station or to any Magistrate of the first 
class. 


(3) Where any person has been taken or sent to a police 
station or to a Magistrate under sub-section (21, the provisions of 
the Codo of Criminal Procedure, 1898, shall, save as otherwise pro- 
vided by section 7, apply to him as though ho had been taken to 


such police station or Magistrate without being taken or sent before 
the commanding or other officer. | 


eee “7. (1) No Magistrate of the second 
estriction on trial of ot ee a 
offences. class shall have jurisdiction to try any per- 


son for an offenco against this Act. « 


(2) No Court shall proceed to the trial df any person for an 
offence against this Act, eacept with the consent of the Lecal 
Government or the Governor-General in Council.” 


6. For theexpression ‘ Her Majesty ” wherever it occurs in 


the said Act, the expression “ His Majesty ” 
Alteration of expres- ; 
pion “ Her Majesty”. shall be substituted. 


ee IL I 
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ACT. No. VI of 1904. 


An ‘Act further to amend the Transfer of Property Act, 1882. 
(Received the assent of the Governor-General on the 11th’ March, '1904,) 


Wuereas it is expedient farther to amend the Transfer of 
Property Act, 1882 ; It is hereby enacted as follows :— 
Bac ai 1. This Act may be called the Transfer 
of Property (Amendment)! Act, 1904, 
l 


| 2. In the fourth paragraph of section 1 
Amenitment of section 1, 


paragraph 4, Act IF oy of the said Act, after the words “ extend this 

1882. Act” the words “or any part thereof ” shall 
be inserted. 

3. In the second paragraph of section 59 of the said} Act 

Amendment of section for the words “an instrument” the words 

59, Act ’ pe ESE “a registered instrament” shall besabstituted. 


4i In the last paragraphs of section 59 and in clause (e) of 

Pers ae PEE section 69 of the said Act, forthe words 

ragraph} of section 59 “ and Rangoon” and for the words “ or Ran- 

ag of 1882. 69. Act voon” the words “ Rangoon, Moolmein, 

Bassein and Akyab ” and the words “ Ran- 

goon, Moulmein, Basin or Akyab” shall be respectively substituted. 

5. For the second paragraph of section 

aa. yee 107 of the said Act the following paragraph 
ae ay el ae ae IOT shall be substituted, namely :— 

“All other leases of immoveable property may be made either 
by a rogistored instrument or by oral agreement accompanied by 
delivery of possession : 

I hovided that the Local Government may, with the previous 
sanction of the Governor-General in Council, from time to time, by 
notification in the local official Gazette, direct that leases of immove- 
able property, other than leases from year to year, or for any term 
exceeding one year, or reserving 2 yearly rent, or any class of such 
leases, (may be made by unregistered instrament or by oral agree- 
ment Without delivery of possession.” 

7.) In section 117 of the said Act, after the words “to be so 

Amendment of section Applicable ” the words “in the case of all or 
117, Act IV of 1882. any of such leases” shall be inserted. 


f S 
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ACT No. VII of 1904. 


' The Ancient Monuments Preservation Act, 1904. 


(Receive i the assent of sho Governor-General on the 18th March. 1904.) 
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| 
An 'Act to provide for the preservation of Ancient Monuments 
and of objects of archeological, historical or artistic interest. 


WHEREAS it is expediont to provide for the preservation of 
ancient monuments, for the exercise of control over traffic in anti- 
quities|and over excavation in certain places, and for the protection 
and acquisition in certain cases of ancient monuments and of objects 
of archeological, historical or artistic interest ; It is hereby enacted 
' as follows :— 

, l. (1) This Act may be called the Ancient 


Short title and extent. 
Monuments Preservation Act, 1904. 





2. Inthis Act,unless there is anything 
Definitions, : : 
| repugnantin the subject or context,— 


(1) “ Ancient monument” means any structure, erection or 
monn lent, or any tumulus or place of interment, or any cave, rook- 
sculpture, inscription or monolith, which is of historical, archæolo- 
gical or artistic interest, or any remains thereof, and includes—— - 
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(a) the site of an ẹncient monument ; 


(b) such portion of land adjoining the site of an ancient 
monument as'may be required for fencing or covering 
in or otherwise preserving such monument; and 


(c) the means of access to and convenient inspection of an 
ancient monument : 7 


(2) “ antiquities?” include any moveable objects which the 
Government, by reason of their historical or archæological associa- 
tions, may think it necessary to protect against injury, romoval or 
dispersion : ` i 


(8) “ Commissioner” includes any officer authorized by the 
Local Government to perform the duties of a Commissioner under 
this Act: 


(4) “ Maintain” and “maintenance” include the fencing, 
covering in, repairing, restoring and cleansing of a protected 
monument, and the doing of any act which may be necessary for 
the purpose of maintaining a protected monument, or of securing 
convenient access thereto : 


(5) “land” includes a revenue-free estate, a revenue-paying 
estate, and a permanent transferable tenure, whether such estate or 
tenure be subject to incumbrances or not ; and 


(6) “ Owner ” includes a joint owner invested with powers uf 
management on behalf of himself and other joint owners, and any 
manager or trustee exercising powers of management over an 
ancient monument, and the sucoessor in, title of any such owner 
and the successor in office of any such manager or trustee : 


Provided that nothing in this Act shall be deemed to extend 


the powers which may lawfully be exercised by such manager or 
trustee. 


3. (1) The Local Government may, by notification in the local 
official Gazette, declare an ancient monou- 


menf to be a protected monument within the 
meaning ‘ofthis Act. ' e E ee E 


Protected monuments. 
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2) A copy of every notification published under sub-section 
(1) shall be fixed up in a conspicnous place on or near the monu- 
ment, tOgether with an intimation that any objections to the issue 
of the notification received by the Local Government within one 
month from the date when it is so fixed up will be taken into con- 
sidoration. 

f 

(3): On the expiry of the said period of one month, the Local 
Goverument, after considering the objections, if-any, shall confirm 
or withdraw the notification. 


(4); A notitication published under this section shall, unless and 
nntil itiis withdrawn, be conclusive evidence of the fact that the 


monument to which it relates is an ancient monument within the 
meaning of this Act. 


Ancient Monuments. 





r a er (1) The Collector, with the sanction of 
g aes ankio ot Em the Local Government, may purchase or 
H aan take a lease of any protected monument. 

sete The Collector, with the like sanction, may accept a gift or 
bequest of any protected monument. 

7 
(3) The owner of any protected monument may, by written 
instrument, constitute the Commissioner the guardian of the monu- 
ment, nd the Commissioner may, with the sanction of the Local 
Government, accept such guardianship. 


(4): When the Commissioner has accepted the guardianship of 
a mon pent under sub-section (8), the owner shall, except as ex- 
pressly| provided in this Act, have the same estate, right, title and 
interest in and to the monument as if the Commissioner had not 
been constituted guardian thereof. 

(6) When the Oommissioner has seis the guardianship 
of am nument under sub-section (8), the provisions of this Act 
relating to agreements executed under section 6 shall apply to the 
written instrument, executed under the said’ sub-section. 
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(6) Where a protected monument is without an owner, the 
Commissioner may assume: the guardianship of the monument. 


5. (1) The Collector may, with the previous’sanction of the 
* Local Government, propose to the owner to 
oe ee ey enter into an agreement with the Secretary 
of State for India in Council for the pre- 
servation of any protected monument in his district. 


(2) An, agreement under this section may provide for the 
following matters, or for such of them as it may be found oe 
dient to include i in the agreement :— 


(a) the maintenance of the monument ; 


(b) the custody of the monument, and tho duties of any 
person who may be employed to watch it ; 


(c) the restriction of the owner’s right to destroy, remove, 
alter or defaco the monument or to build on or near 
the site of the monument , 


(d) the facilities of access to be permitted to the public or 
l to any portion of the public and to persons deputed 
by the owner or the Collector to inspect or maintain 
the monument ; 


y (e) the notice to be given to the Government in case the 
` Jand ot which the monument is situated is offered for 
sale by the’ owner, and the right to be reserved to 
the Government to purchase such land, or any speci- 
fied portion of such land, ‘at its market-value ; 


(f) the payment of'any expenses incurred by the owner 
or by the Government in connection with the pre- 
servation of the monument ;. 


(g) the proprietary or other rights which aie to vest in His 
Majesty in respect of the monument when any ex- 
penses are incurred by the Government in connec- 
tion with the preservation of the monument ; 


(k) the appointment of an authority to decide any dispute 
.- arising. ott of the agreement ; and - ~! 


apet 
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.{?) any matter connected with the preservation of the 
monument which is a proper subject of agreemont 
between the owner and the Government. 


(3) An agreement under this section may be executed by the 
Collector on behalf of the Secretary ot State for India in Couucil, 
but shall not bo so executed until it has heen approved by the 


Local Government. 


a The terms of an agreement under this section may be 
alter sedi from time to time with the sanction of the Local Govern- 
ment and with the consent of the owner. 


(6) With the previous sanction of the Local Government, 
the Collector may terminate an agreement under this section on 
giving six months’ notice in writing to the owner. 





1 


(6) The owner may terminate an agreement under this sec- 
tion ý giving six months’ notice to the Collector., 
lj 


(7) An agreement under this section shall be binding on any 
person [claiming to be owner of the monument to which it relates, 
through or under a party by whom or on whose behalf tl.e agree- 
ment was executed. 





1 
(8 Any rights acquired by Government in respect of expenses 
incurred in protecting or preserving a nionument shall not be affect- 
ed by the termination of an agreement under the section. 


6.;, (1) Ifthe owner is unable, by reason of infancy or other 

Owners under disability disability, to act for himself, the person 

or not in, possession. legally competent to act on his behalf may 
exercise the powers conferred upon an owner by section 5. 


(2)} Inthe case of village-property, the headman or other 
village-officer exercising powers of management over such property 
may x reiso the powers conferred upon an owner by section 5, 





(3)! Nothing in this section shall be deemed A empower any 
person not being of the same religion as the persons on whose be- 
half helis acting to make or execute an agreement relating to a 
protected ' monument which or any part of which is periodically 
used for the religious worship or observances ‘of that religion, 

A-§6 
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T: (1) If the Collector apprehends that the owner or occupier 
Enforcement of agreo- Of a monument intends to destroy, remove, 
men alter, deface, or imperil the monument or to 
build on or near the site thereof in contravention of the terms of 
an agreement for its preservation under section 5, the Collector 
may make an order prohibiting any such contravention of the 
agreement. 


(2) Ifan owner or other person who is bound by an agree- 
ment for the preservation or maintenance of a monument under 
section 6 refuses to do any act which is in the opinion of the Col- 
lector necessary to such preservation or maintenance, or neglects 
to do any such act within such reasonable time as may be fixed by 
the Collector, the Collector may authorize any person to do any 
such act, and the expense of doing any such uct or such portion of 
the expense as the owner muy be liable to pay under the agree- 
ment may be recovered from the owner as if it were an arrear of 
land-revenue. 


(8) A person aggrieved by an order mude under this section 
may uppeal to the Commissioner, who may cancel or modify it and 
whose decision shail be final. 


8. Every person who purchases, at a sale for arrears of land- 


Purchasers at certain TOYEDVE or any other public demand, or at 
sales and persons clam- a sale made uuder the Bengal Patni Taluks 
ing through owner bound 
by instrument exocuted Regulation, 1819, an estate or tenure in 
by owner. which is situated a monument in respect of 
which any instrument has been executed by the owner for the time 
being, under section 4 or section 5, and every person Claiming any 
title to a monument from, through or uncer an owner who oxecated 


any such instrument, shall be bound by such instrament. 


9. (I) If owner or other person competent to enter into an 
agreement under section 5 for the preser- 
Application of endow i f 

mene to repair of an Vation of a protected monument, refuses or 
ancient mouument. fails to enter into such an agreement when 
proposed to him by the Collector, and if any endowment has been 
created for the purpose of keeping sach monument in 1epair, or 
for that purpose amoyg others, the Collector may institute a euit 


4 
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in th | Court of the District Judge, or, if the estimated cost of re- 
peiring the monument does not exceed one thousand rupees, may 


makelan application to the District. Judge for the proper applica- 
tion i such endowment or part thereof. 


(2) On tho hearing of an application under sub-section (1), 
the District Judge may summon and examine the owner and any 
person whose evidence appears to him necessary, and may pass an 
order for the proper application of the endowment or of any part 
thereof, and any such order may be oxecuted as if it were the 
decreé of a Civil Court. 


10. (1) If the Local Government apprehends that a pro- 


Compulsory parchaso of tected monument is in danger of being 
eae ‘destroyed, injured or allowed to fall into 
decay, the Local Government may proceed to acquire it under the 
providions of the Land Acquisition Act, 1894, as if the preserva- 
tion of a protected monument were a “ public purpose” within the 
mening of that Act. 


(2) The powers of compulsory purchase conferred by sub- 
seo: (1) shall not be exercised in the case of-— 


' (a) any monument which or any part of which is periodi- 
cally used for religious observances ; or 


! (b) any monument which is the subject of a subsisting 
| agreement executed under section 5. 


| 

b In any case other than the cases referred to in sub-section 
(2) the said powers of compulsory purchase shall not be exercised 
unle 3 the owner or other person competent to enter into an agree- 
ment ander section 5 has failed, within such reasonable period as 
the Collector may fix in this behalf, to enter into fan agreement 
proposed to him under the said section or has terminated or given 

notice of his intention to terminate such an agreement. 
1. (1) The Commissioner shall maintain every monument 
Maintenance of oertain 10 respect of which the Government has 
protected monuments. acquired any of the rights mentioned in 


section 4 or which the Government has acquired onder section 10, 


L 
| 
t 
| 
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(2) When the Commissioner has accepted the guardianship 
of a monument under section 4, he shall, for the purpose of main- 
taining such monument, have access to the monument at all reason- 
able times, by himself and by his agents, subordinates and work- 
men, for the purpose of inspecting the monuinent, und for the pur- 
pose of bringing such materials and doing such acts as he may 
consider necessary or desirable for the maintenance thereof. 


12. The Commissioner may receive voluntary contributions 
towards the cost,of maintaining a protected 
monnment and may give order as to the 
management and application of any funds so received by him. 


Voluntary contributions. 


} 
Provided that no contribution received under this section shall 
be applied to any purpose other than the purpose for which it was 
contributed. 


13. (1) A place of worship or shrine maintained by the 


Baa ae i ears Government under this Act shall not be 


lution or desecration, used for any purpose inconsistent with its 


character, 


4 


(2) Where the Collector has under section 4, purchased or 
taken a lease of any protected monument, or has accepted a gift 
or bequest, or the Commissioner has, under the same section, ac- 
cepted the guardianship thereof, and such monument, or any part 
thereof, is periodically used for religionus’worship or observances 
by any community, the Collector shall make due provisionjfor the 
protection of such monument, or such part thereof, from pollution 
or desecration— ; 


(a) by prohibiting the entry therein, exceptin accordance 
with conditions prescribed with the concurrence of 
the persons in religious charge Pof the said monu- 
ment or part thereof, of any person not entitled so to 
enter -by the religious usages of the community by 
which the monument or part thereof is used; or, 


(b) by taking such other action as he may think neces- 
sary in this behalf. a ™ 
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14. With the sanction of the Local Government, the Com- 
Relinuishmont of Go- missioner may— 
Yernment righis in a monn- 
mont, | 
la) where righta have been acquired by Government in 
| respect of any monument under this Act by virtue of 
| uy sale, lease, gift or will, relmquished the rights so 
acquired to the person who would for the time being 
be the owner of the monument if such rights had not 


been acquired ; or 


(b) relinquish any guardianship of a monument which he 
has eccepted under this Act. 

| 

| 


(1) Sabject to such rules as may after previous publi- 
cation be made by the Local Government, 
the public shall have & right of access to 


Right lot access to cor- 
tair protected monuments. 


| any monument maintained by the Govern- 
ment under this Act. 


| 
(2) In making any rule under sub-section (}1),the Local Gov- 
ernment may provide that a breach of it shall be punishable with 
fine My may extend to twenty rupees. 


16! Any person other than the owner who destroys, removes, 
injures, alters, defaces or imperils a protect- 

Penalticr ed monument, and any owner who clestroys, 
removes, injures, alters, defaces or imperils 

a monument maintained by Government under this Act or in respect 
of which an agreement has been executed under section 5, and 
any owner Or occupier who contravenes an order made under 
section 7, sub-section (1),, shall be punishable with fine which may 
extend to five thousand tupees, or with imprisonment which may 


extend to three months, or with both. 
| Traffic in Antiquities. 
17! (1) Lf the Governor-General in Council apprehends that 
antiquities are being sold or removed to the 
cee oaa i 25 conte] detriment of India or of any neighbouring 
traftic in antiquities. country, he may, by notification in the 
| Gazette of [udia, prohibit or restrict the 
bringing or taking by-sea or -by - land of any antiquities or class 
: 
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a : * . ’ * ® i e,4 
of antiquities described in the notification into or ont of British 
India or any specified part of British India. ` 


(2) Any person who brings or takes or attempts to bring or 
take any snch antiquities into or out of British India or any part 
of British India in contravention of a notification issued under sub- 
section (1), shall be punishable with fino which may extend to five 
hundred rupees. 


(8) Antiquities in respect of which an offence referred to in 
sub-section (2) has been committed shall bo liable to confiscation, 


(4) An officer of Customs, or an officer of Police of a grade 
not lower than Sub-Inspector, duly empowered by the Local Go- 
vernment in this behalf, may search any vessel, cart or other means 
of conveyance, and may open any baggage or package of goods, if 
he has reason to believe that goods in respect of which an offence 
has been committed under sub-section (2) are contained therein. 


(5) A person who complains that the power of search men- 
tioned in sub-section (4) has been vexatiously or improperly ex- 
ercised may address his complaint to the Locsl Government, and 
the Local Government shall pass such order and may award such 
compensation, if any, as appears to it to be just. 


Protection of Sculptures, Carvings, Images, Bas-reliefs, 
Inscriptions or like objects. 


18. (1) If the Local Government considers that any sculp- 

tures, carvings, images, bas-reliefs, inscrip- 

Power to Local Govern- tions or other like objects ought not to be 

eae of moved from the place where they are without 

like objects. the sanction of the Government, the Local 

Government may, by notification in the local 

official Gazette, direct that any such object or any class of such 

objects shall not be moved unless with the written permission of 
the Collector. 


(2) A person applying for the permission mentioned in sub- 
section (1) shall-specify the object or objects which he proposes to 
move, and shall furnish, in regard to such object or objects, any 
information-which the, Collector may require. 
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(8) I£ the Collector refuses to grant such permission, the 
applicant may appeal to the Commissioner, whose decision shall 
be final. 


(4) Any person who moves any object in contravention of a 
notification issued under sub-sectiou (1), shall be punishable with 
fine which may extend to five hundred rupees. 


(5) If the owner of any property proves to the satisfaction of , 
the Local Government that he has suffered any loss or damage by 
reason| of the inclusion of such property in a notification published 
under {sub-section (J) the Local Government shall either— 


(a) exempt such property from the said notification, 


a) purchase such property, if it be moveablo, at its market 
| value; or 


È pay compensation for eny loss or damage sustained Ly the 
owner of such property, if it be immoveable. 


| 
sh (1) If the Loca] Government apprehends that any object 
| mentioned in a notification issued under 
Parchuso of sculprmes, section 18, sub-section (1), is in danger of be- 
corvings or lke objects , ; 
by the Government. ing destroyed, removed, injured or allowed 
: to fall into decay, the Local Government 
may ree orders for the compulsory purchase of such object at its 
market-valuc, and the Collector shall therenpov give notice to the 
owner of the object to be purchased. 
(2) The power of compulsory purchaso given by this section 
shall not extend to— 


(a) any imago or symbol actually need for the purpose of 
any religions okservauce ; or 

(b) anything which the owner desires to retain on any 

ii reasonable ground personal to himself or to any of 


| his ancestors or to any member of his family. 


i) 
Hecaua tions. 


20 (1) Lf the Local Government is of opinion that excava- 

Pow ef to Local Goveln- tion within the limits, of any local RIOR 

a to, control excava- ought to be. restricted or repulated for the 
on. * 

purpose of protectipg or preserving any 


naire tt auaa aani 
=o w a u -z 


pi 
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ancient monument, the Local Government may, by notification in 
tho local official Gazette, make rules— 


(a) fixing the boundaries of the area to which the rules 
are to apply ; and 


} (b) prescribing the authority by which, and the terms on 
which, licenses to excavate may be granted. 


(2) The powe? to make rules given by this section is subject 
to the condition of the rules being made after previous publica- 


tion. 


(3) A rule made under this section may provide that any 
person committing a breach thereof shall be punishable with fine 
which may extend to two hundred rupees. 


(4) If any owner or occupier of land included in a notifica- 
tion under sub-section {1), proves to the satisfaction of the Local 
Government that he has sustained any loss by reason of such land 
being so included, the Local Government shall pay compensa tion 


K 


in respect of such loss. 


General. 


21. (1) The market-value ofany property which Government 

is empowered to purchase at such value 

Assessment of market under this Act, or the amount of compen- 
value or compensation. : 

sation to be paid by Government in respect 

of anything done under this Act, shall, where any dispute arises 

touching the wmount of such market value or compensation, be 

ascertained in the manner provided by the Land Acquisition Act, 

1894, sections 3, 8 to 34, 45 to 47, 51 and 52, so far as they can 

bo made applicable: 


Provided that when making an inquiry under the said Land 
Acquisition Act, 1894, the Collector shall be assisted by two asses- 
sors, one of whom shall be a competent person nominated by the 
Collector, and one a person nominated by the owner or, in case the 
owner fails to nominate an assessor within such reasonable time as 
may be fixed by the Collector in this behalf, by the Collector. 


1 
i 
l 


} 
| 
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22. A Magistrate of the third class shall not have jurisdic- 
tion to try any person charged with an 


Jurigdiction- , 
offence against this Act. 


93: (1) The Governor-General in Council or the Local Gov- 
ernment may make rules for carrying out 
any of the purposes of this Act. 


Power |to make rules 


ej The power to make rules given by this section is subject 
to the — of the rules being made after previous publication. 
24. No suit for compensation and no criminal proceeding 
shall lie against any public servant in res- 
See pat Hep ~ pect of any act done, or in good feith intend- 
ed to be done, in the exercise of any 

| power conferred by this Act, 
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dn Act to amend the law hel atstig to the Universities of 
British India. 

_ [Wareuas by Acts II, XXII and XXVII of 1887, Act XIX of 
1882 and Act XVIII of 1887 Universities were established and 
incorporated at Calcutta, Bombay, Madras, Lahore and Allahabad ; 


rand whereas by Act XLVII of 1860 the Universities of Oal- 
outta, Madras and Bombay were empowered to confer such degrees 
as should be appointed in the manner provided by the Act; 

‘And whereas by Act I of 1884 the Universities of Calcutta, 
Madras and Bombay were further empowered to confer the hono- 
rary degree of Doctor in the Faculty of Law ; 


‘And whereas it is expedient to amend the law relating to the 
Universities of British India ; 

E is hereby enacted as wa to 

1. (D This Act may be called the 


Short title and commence- Indian Universities Act, 1904; and 


ment, 
i(2) Itshall come into force on such date as the Government 
muy} fix in this behalf by notification in the Gazette of India or the 
= official Gazette, as the case may be. 


12. (1) This Act shall be deemed to be part of each of tho 


| eae Acts by which the said five Universities 
tas iá were respectively established and incorpo- 
l rated. 





| (2) Jn this Act, unless there is anything repugnant in the 
subject or context,— 

i (a) the term “ College” or “ affiliated College” includes any 
| collegiate institution affiliated to or maintained by the 
| University:: 
| the expression “ the Government ” means in relation to the 

University of Calcutta the Governor-General in Council, 
and in relation to the other Universities the Local 
Government: and 
l Ea) the expressions “ the University ” and “the Act of In- 
| ~ corporation” and ‘any expression denoting any Univer- 
sity, authority or officer or any statute, regulation, rule 
or by-law of the University shall be construed with re- 
ference to each of the said Universities respectively. 
l: 


} 
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The University, 


3. The University shall be and shall be deemed to have 
been incorporated for the purpose (among 
others) of making provision for the instruc-. | 
tion of students, with power to appoint, 
University Professors and Lecturers, to hold and manage edu-. 
cational endowments, to erect, equip and maintain University libra- 
ries, laboratories and museums, to make regulations, relating to the, 
residence and conduct of students, and to do all acts, consistent 
with the Act of Incorporation and this Act, which tend to the pro- 
motion of study and research. 


Incorporation and powers 
of the University. 


4. (1) Notwithstanding anything contained in the Act of In-. 
corporation, the Body Corporate of the 


Constitution and powers ăě University shall consist of— 


of the Senate. 


(a) the Chancellor ; 

(b) in the case of University of Calcutta, the Rector; - 
(e) the Vice-Chancellor ; 

(d) the ee-officto Fellows ; and 

(e) the Ordinary Fellows— 


(i) elected by registered Graduates or by the Senate, 
(ii) elected by the Faculties, and 
(iii) nominated by the Chancellor. 


(2) The Ordinary Fellows shall, save as herein otherwise 
provided, hold office for five years ; 


Provided that an Ordinary Fellow who has vacated his office 
way, subject to the provisions of this Act, be elected or nominated 
to be an Ordinary Fellow. 


(8) The Body Corporate shall be the Senate of the Univer- 
sity, and all powers which are by the Act of Incorporation or by 
this Act conterred upon the Senate, or apon the Chancellor, Vice- 
Chanceller and Fellows in their corporate capacity, or, in the case 
of the University of Calcatta, upon the Chancellor, Rector, Vice- 
Chancellor and Fellows in their corpurate capacity, shall be vested 
in, and exercised by, the Senate constituted under this Act, and all 
duties and liabilities imposed upon the University by the Act of 


| 7 
l act No. vin or-1904. 33 


| 
Tncorporaticn shall be deemed to be imposed upon the Bedy Cor- 
porate as constituted under this Act, 


y No act done by the Univer sity shall be deemed to be 
oe merely by reason of any vacancy among either class of 
elected Ordinary Fellows, or by reason ot the total number of 
Ordinary Fellows or of members of the profession of education to be 
included among Ordinary Fellows, bemg less than the minimum 
prescri ed by this Act. 

i 


Fellows. 
5. |:(1) Notwithstanding anything contained in the Act of 
| Incorporation, the persons for the time 
being performing the duties of the offices 
MET in the list contained in the first schedule to this Act or 
added tb the said list under sub-section (2) shall be the ecoffecto 


Fellows] of the University. 


Ex-offci Fellows, 


(2) en Government may, by notification published in the 
Gazette lof India or in the local official Gazette, as the case may be, 
make additions to, or alterations in, the list of offices contained in 


the R 

Pro} idod that the number of ea-officio Fellows shall not exoced 
ten. 

6. a In the case of the Universities of Calcutta, Bombay 
and Madras, the number of Ordinary Fellows 
shall not be less than fifty nor exceed one 
hundred: ‘and of such number— 


Ordinary Fellows. 


(4) ten shall be elected by registered Graduates ; 
(8) ten shall be elected by the Faculties; and 
( o) the remainder shall be nominated by the Chancellor. 
(2) Ta the case of the Universities of the Punjab and Allaha- 


bad, the [number of Ordinary Fellows shall not be less than forty 
nor exceed seventy-five ; and of such number— 


(a ten shall be elected by the Senate or by registered 
Graduates ; 

@. five:shall be elected by4 the Faculties; and 
; 


a 
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(c) the remainder shall be nominated by the Chancellor. 


(3) The election of any Ordinary Fellows shall be subject to 
the approval of the Chancellor. 


(4) Elections of Ordinary Fellows by the Faculties and nomi- 
nations of such Fellows by the Chancellor under this section shall 
be made in such manuer as to secure that not less than two-fifths of 
the Fellows so elected and so nominated respectively shall be per- 
sons following the profession of education. 


7. (1) Oncein every year, on such date as the Chancellor may 
Ordinary Fellows eleot- appoint in this behalf, there shall, if neces- 
ed by registered Gradu- sary, be an election to fill any vacancy 


ae among the Ordinary Fellows elected by 
registered Graduates. 


(2) The Syndicate shall maintain a register on which any 
‘Graduate who— 


(a) has taken the degree of Doctor or Master in any 
Faculty, or 


(b) has graduated in any Faculty not less than ten years 
before registration, 


shall, subject to the payment of an initial fee of such amount 
as may be prescribed by the regulations, be entitled to have his 
name entered upon application made within the period of three 
years from the commencement of this Act or of one year from the 
date on which he becomes so entitled : 


Provided that, if such application is made after the expiry of 
either of the said periods, the applicant shall be entitled to have 
his name entered on payment of the said initial fee, and of such 
further sum as may be prescribed by the regulations. 


(3) The name of any Graduate entered on the register shall, 
subject to the payment of an annual fee of such amount as may be 
prescribed by the regulations, be retained thereon, and, in case of 
default, shall be removed therefrom, but shall, at any time, be re- 
entered upon payment of all arrears: 


Provided that a Graduate whose name has been already entered 
on the register may-at any time compound for all subsequent pay- 
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ments of the annual fee by paying the sum prescribed in this 
oh the regulations. 


( ) No person other than a Graduate whose name is entered 
on the-said register shall be qualified to vote or to be elected at an 


election held under sub-section (1): 


4 


| 

(5 ve A Graduate registered under this section shall be enti- 
tled to such further privileges as may be determined by the 
regulations. 


s! (1) The provisions of section 7 shal] not apply to the 

| University of the Punjab orto the Uni- 

ny Sones Fellows elected vorgity of Allahabad until the Chancellor, 
with the previous sanction of the Gover- 

nor-General in’Council and by notification in the local official 
Gazette, so directs; and until such time the Ordinary Fellows of the 
said Universities, who would be elected by registered Graduates 
if the paid provisions were in force, shall be elected by the Senate. 


(2) In the case of the University of the Punjab and the Uni- 
versity of Allahabad, there shall, if necessary, be an election, 
once in every year, on such date as the Chancellor may appoint in 
this behalf, to fill any vacancy among the Ordinary Fellows elect- 
ed bylthe Senate. 


9. (1) Oncein every year, on such date asthe Chancellor may 

. appoint in this behalf, there shall, if necessary, be 
Tries e an election to fill any vacancy among the Ordinary 
Fellows elected by the Faculties. 
( 2) An election under sub-section (1) shall be held, subject to 
such directions prescribing the qualifications of the persons to be 
elected as may, from time to time, be given by the Chancellor, 
with a view to secure the return of duly qualified persons and the 


fair rol resentation of different branches of study in the Senate. 


10. 


t 





e ~e aa 


Subject to the provisions of section 6, the Chancellor 


l may nominate any number of fit and proper 
Nomination by the 


Chancellor. persons to be ordinary Fellows, 
| 
11. by letter addressed to the 











Vacating of office, Chancellor, resign his office, 
| 


i 
t 
| 
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(2) Where any Ordinary Fellow has not attended a meeting of 
the Senate, other than a Convocation, during the period of one 
year, the Chancellor may declare his office to be vacated. 


12. 


Transitory Provisions. 


In their application to the election and nomination of 


Election and nomination of Ordinary Fellows within the period of 


Ordinary Fellows within one 
year after commencement 


one year after the commencement of this 


of Act, and temporary conti- : 
nuance of existing University Act and to the current business of the 


administration. University, the provisions of this Act 
shall be read as subject to the following restrictions and modifi- 
cations :— 


(a) 


- {d) 


In the case of the Universities of Calcutta, Bombay and 
Madras, the Chancellor shall, as soon as may be after 
the commencement of this Act, make an order directing 
that thé Ordinary Fellows who under the said pro- 
visions are to be elected by registered Graduates, shall 
be elected by the elected Fellows holding office at the 
commencement of this Act, or by such Graduates of the 
University as the Chancellor may determine, or partly 
by elected Fellows and partly by such Graduates, and . 
in such manner as the Chancellor may direct. | 


When the Ordinary Fellows mentioned in clause (a) have 
been elected, the Chancellor shall proceed to the nomi- 
nation of Ordinary Fellows under section 6, sub-section 
(1), clause (ce). 

The Ordinary Fellows mentioned in clanses (a) and (b) 
shall, as soon as may be after their appointment and in 
such manner as the Chancellof may direct, elect the 
Fellows who under the said provisions are to be elected 
by the Faculties. 

In the case of the Universities of the Punjab and Allaha- 
bad, the Chancellor shall, as soon as may be after the 
commencement of this Act, proceed to nominate Ordi- 
nary Fellows under section 6, sub-section (2), clause (e). 

When Ordinary Fellows have been appointed under 
clause {d), the Chancellor shall make an order direct. 
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7 the Fellows who under the said provisions 
f bo elected by the Senate, shall be elected by the 
inary Fellows appointed under clause (d), or by 
elected Fellows holding office at the commencement of 
this Act, or partly by such Ordinary Fellows and 
partly by elected Fellows, in such manner as the 
Chancellor may direct. 





The Ordinary Fellows .mentioned in clauses (d) and (e) 
shall, as soon as may be after their appointment, and in 
such manner a8 the Chancellor may direct, elect the 
Fellows who under the said provisions are to be elected 
by the Faculties. l 





(9) An election under clause (c) or clause (f ) shall be made 

' subject to such directions prescribing the qualifica- 
tions of the persons to be elected as may be given by 
the Chancellor, with a view to secure the return of 

= duly qualified persons and a fair representation of 
different branches of study in the Senate. 


elected under clauses (a), (b) and (c), or under clauses 
(d), (e) and (f), as the case may be, and the persons 80 
elected have been approved by the Chancellor, the 
Chancellor shall declare that the Body Corporate of 
the University has been constituted in accordance with 
the provisions of this Act, and shall append to the 
l declaration a list of the Senate, and shall forward 
| the said declaration and the appended list to the 
Governor-Genpral in Council, who shall cause the 
declaration and list to be published in the Gazette of 
India. 





| 

(i) The seniority of the Fellows included in the list mention- 

| ed in clause (A) shall be determined by the order in 
which their names appear in the list. 


i Until the said declaration is published under clause (h), 
i A the Fellows holding office at the commencement of this 
: _Act shall, together with the Chancellor and the Vice- 


| l A—8 
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Chancellor, continue to be the Sen 

and shall be entitled to exercise t) 

upon them by the Act of ae” ; \ / 
(k) .Every Ordinary Fellow elected or nÒ oh University, 
section shall, unless his Fellowship is “Pig onferred 
ed by death, resignation or any other cause, 0, Boies 


office for not less than three years. 


(?) At or about the end of the third year from the publica- 

tion of the declaration mentioned in clause (h), the 

names of, as nearly as may be, one-fifth of the total 
initial number— 


. (i) of Ordinary Fellows elected under clause (a) or 
clause (e), as the case may be, 


(ii) of Ordinary Fellows elected under clanse (c) or 
clause (f), and 


(iii) of Ordinary Fellows nominated by the Chan- 
cellor, 


(after deducting from the said one-fifth the names 
in each class which have previously been removed 
from the list mentioned in clause (A) by reason of 
death, resignation or any other cause) shall be 
drawn by lot from among the elected and the 
nominated Ordinary Fellows whose names were 
included in the ligt mentioned in clanse (h), and those 
whose names are s0 shown shall thereupon cease to be 
Ordinary Fellows, l 


' (m) At or about the end of the fourth, fifth and sixth years 

| from the publication of the said declaration, the names 
of Ordinary Fellows shall bedrawn liy lot from each 
class of Ordinary Fellows included in the said list, in 
the manner provided in clanse (/), so as to secure that, 
as nearly as may be, one-fifth of the Fellowships of the 
Ordinary Fellows so included in each class shall be 
yacated in each year, ` 


i (n) Au Ordinary Fellow ‘elected or nominated under this 
-section, who has not previously vacated his Fellowship, 


"m ” 


pi 
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shall cease to be a Fellow atthe eud of the seventh 
‘|. © year from the publication of the said declaration. 
| 


(2) The Vice-Chancellor holding oftice at the commencement 
of this Act shall continne to hold office until the publi- 
cation of the said declaration, and shall, if he is a 
member of the Senate as constituted under this Act, 
continue to hold office as Vice-Chancellor for the re- 


mainder of the term for which he was originally appoint- 
ed. 


i 

(p) The members of the Syndicate holding ofice at the com- 
mencement of this Act shall continue to condact the 
executive bnsiness of the University until the publi- 
cation of the said declaration; and, upon such publica- 
tion, the Senate sball, in such manner asthe Chan- 
cellor may direct, appoint a provisional Syndicate to 
conduct the executive business of the University until 
the Syndicate has been constituted under this Act. 








for the provisional constitution of Faculies, Beards of 
Studies and of any Board or Committee of the Senate, 
pending the constitution of such Faculties, Boards and 
Committees in conformity with the regulations, 









bn) University Examiners and all officers and servants of the 
| University shall continue to hold office and to act, sub- 
ject to the conditions governing their tenure of office 
or employment, except in so far as such conditions osy 
be altered by competent authority. 


(2) The statutes, regulations and by-laws of the University in 
force at the commencement of this Act shall continue 
to bein force, except in’ so far as the said statutes, 

. regulations and by-laws shall be altered or repealed 
by competent authority. 


Honorary Fellows. 


13, (1) (a) A Fellow holding office at 
Honorary Fellows. the commencement of this Act shall cease 
1 . to be's Fellow. . i 
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(b) Where a Fellow included in clause (a) does not become 
a Fellow under this Act, he shall bean Honorary Fel- 


low for life. 


(c) Where a Fellow included in clause (a) becomes a Fellow 
under this Act, he shall whenever and so often as he 
ceases to be a Fellow under this Act, become an Honor- 
ary Fellow as provided in clause (b). 


(2) ‘The Chancellor may nominate any person to be an Hono- 
rary Fellow for life, who is eminent for his attainments 
in any branch of learning, or isan eminent benefactor 
of the University, or is distinguished for services ren- 
dered to the cause of education generally. 


(8) Notwithstanding anything contained in this section, ally 
Fellow who at the commencement of this Actis en- 
titled as auch to vote for the election of any person to 
ne a member of auy Council for the purpose of making 
laws and regulations or of any local authority shall 
continue to be so entitled as if this Act had not been 
passed, 


Faculites and Syndicate. 


14. (1) Nothing contained in the Act of Incorporation shall 

be deemed to prohibit the constitution of a 

Faculties, new Faculty or the abolition or reconsti- 

tution of any existing Faculty by the Senate 

under regulations made in accordance with the provisions of this 
Act. 


(2) Regulations made under sub-section (1) may— 


(a) provide for the assignment of: Fellows tothe several 
Faculties by order of the Senate; and 


(b) ewpower the Fellows so assigned to add to their num- 
ber, iu such manner and for such period as may bo 
prescribed, Graduates in the Faculty and other persous 

- possessing special knowledge of the subjects of study g 
represented by the Faculty-: 
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Lt : Provided that the number of persons so to be added 
| to the Faculty shall not exceed half the number of Fel- 
lows assigned to the Faculty. 
(8) A person added toa Faculty under sub-section 2, clause 
(6), shall have the right. to take partin the ordinary 
| busitiess of the Faculty, and in any election of an Ordi- 
‘nary Fellow by the Faculty, but shall, not be entitled 
to take part in the election of the Syndicate. 


15. (1) The executive governments of 
Syndicate. . the University shall be vested in the Syndi. 
cate, which shall consist of— 


| 


i the Vice-Chancellor as Chairman ; 


) the Director of Publio Instruction for the Province in 
which the head-quarters of the University are situated ; 
and, in the case of the University of ' Allahabad, also 
the Director of Public Instraction in the Contral Pro- 

| vinces ; and 

(c) {not less than seven or more than fifteen ex-officio or Ordi- 

| nary Fellows elected by the Senate or by the Faculties 

in such manner as may be provided by the regulations, 

i to hold office for such period as may be prescribed Ly 

| the regulations. 


(2) The regulations referred toin sub-section (1) shall be so 
_ framed as to secure that a number not falling short by 
more than one of a majority of the elected members of 
| the Syndicate shall be Heads of, or Professors in i 
| {| Colleges affiliated to the University. 
(3) If, in the case of any election, the question is raised whe- 
;  therany personisor is nota Professor within the 
| meaning of sub-section (2), the question shall be de- 
| . ‘cided by the Senate. 
3 Degrees. - 
.16: The Senate may institute and confer such degrees, and 
of , grant such diplomas, licenses, titles und 
a titlen a aint marks of honour in respect of degrees and 
honour. examinations as may be prescribed by regn- 
lation, , . 
} 


= 
* 
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17 Where the Vice-Chancellor and not less ‘than two-thirds 
of the other members of the Syndicate re- 
commend that an honorary degree be con- 
ferred on any person onthe ground that he is, in their opinion, 
by reason of eminent position and attainments, a fit and proper 
person to receive such a degree and where their recommendation 
is supported by not less than two-thirds of the Fellows present 
ata meeting of the Senate and is confirmed by the Chancellor, 
the Senate may confer on such person the honorary degree so re- 
commended without requiring bim to undergo any examination. 


Honorary Degrees. 


18. Where evidence is laid before the Syndicate showing 
that any person on whom a degree, di- 

Poraa of degrees ploma, license, title of mark of honour con- 
i ferred or granted by the Senate has been 


convicted of what is, in their opinion, a serious offence, the Syndi- 
cate may propose to the Senate that the degree, diploma license, 
title or mark of honour be cancelled, and, if the proposal 1s accept- 
ed by not less than two-thirds of the Fellows present at a meeting 
ofthe Senate andis confirmed by the Chancellor, the degree, 
diploma, license, title or mark of honour shall be cancelled ac- 
cordingly. 


Affiliated Colleges. 


18. Save on the recommendation of the Syndicate, by spe- 

cial order of the Senate, and subject to any 

Certificate required of regulations made in this behalf, no person 
ee for examine shall be admitted asa candidate at any 
- University examination, other than sn exa- 
mination for matricuation, unless he prodacesa certificate from 
a College affiliated to the University, to the effect that he has 


completed the course of instruction prescribed by regulation. 


20. Any College affiliated to the University before the pass- 
ing of this Act may continue to exercise the 
rights conferred upon it by such affiliatiow 
save in £0 far as such rights may be withdrawn or restricted in the 


exerciso of any power conferred by the Act of Incorporation or 
by this Act. 


Existing Colleges. 








Affiliation, 
| 
H 
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(1) A College applying for affiliation to the University 
shall send a letter of application to the Re- 
gistear, and shall satisfy the Syndicate— 


that the College isto be under the management of a 
regularly vonstitated governing body ; 


that the qualifications of the teaching staff and the condi- 
tions governing their tenure of office are sach as to 
make due provision for the conrses of instruction to be 
undertaken Ly the College ; 


_ that the buildings in which the College is to be located 


are suitable, and that provision will be made, in confor- 
mity with the regulations, for the residence, in the Col- 
lege or-in lodgings approved by the College, of stu- 
dents not residing with their parents or guardians, and 
for the supervision and physical welfare of students ; 


that due provision has been or will be made for a 
‘library ; 


where .affiliation is sought in any branch of experimental 
science, that arrangements have been or will be made in 
confurmity with the regulations for imparting instruc- 
tion in that branch of science in a properly equipped 
laboratory or museum ; 


that due provision will, so far as circumstauces may per- 
mit, be made for the residence of the Head of the Col- 
lege and some members of the teaching staff in or near 
the College or the place provided for the residence of 
students ; 


that the financial resources of the College are such as to 
' make due provision for its continued maintenance ; 


that the affiliation of the College, having regard to the 
provision made for students by other Colleges in the 
same neighbourhood, will not be injurious to the inte- 
rests of education or discipline ; and 
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(t) that the College rulos fixing the fees Gf any) to be paid 
by the students have not been so framed as to involve 
such competition with any existing College in the same 
neighbourhood as would be injurious to the interests of 
education. 


The application shall further contain an assurance that after 
the College is affiliated any transference of management and all 
changes in the teaching steff shall be forthwith reported to the 
Syndicate. 


(2) On receipt of a letter of application under sub-section (1), 
the Syndicate shall— 


(a) direct a local inquiry to be made by a competent person 
authorized by the Syndicate in this behalf ; 


(6) make such further inquiry as may appear to them to be 
necessary ; and 


(c) report to the Senate on the question whether the applica- 
tion should be granted or refused, either in whole or 
in part, embodying in such report the results of any 
inquiry under clauses (a) and (6). 


And the Senate shall, after such further inquiry (if any) as 
may appear to them to be necessary, record their opinion on the 
matter. 


(8) The Registrar shall submit the application and all pro- 
ceedings of the Syndicate and Senate relating thereto to the 
Government, who, after suoh further inquiry’ as may appear to 
them to be necessary, shall grant or refuse the application or any 
part thereof. 


(4) Where the application or any part thereof is granted, the 
order of the Government shall specify the courses of instruction in 
respect of which the College is affliated ; and, where the applica- 
tion or any part thereofis refused, the grounds of such refusal 
shall be stated- 


(5) An application under sub-section (1) may be withdrawn 
at any time before an order is made under sub-section (3). 
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22. Whereas. College desires to add to the courses of instruc- 
tion in respect of which it is affiliated, the 
procedure prescribed by section 21 shall, so 


far as pay be, be followed. 


23. (1) Every College affiliated to the University, whether 
before-or after the commencement of this 
Act, shall furnish such reports, returns and 
other information as the Syndicate may require to enable it to 
judge ‘of the efficiency of the College. 


xetaxion of affiliation. 


ME aud reports. 
i 


hı 
(2) The Syndicate shall cause every such College to be 
inspected from time to time by one or more competent persons 
anthorized by the Syndicate in this behalf. 


(3) The Syndicate may call upon any College so inspected to 
take, within a specified period, such action as may appear to them 
to be necessary in respect of any of the matters referred to in sec- 
tion al, sub-section (1). 


ol. (1) A member of the Syndicate who intends to move that 
the rights conferred on any College by 
affiliation be withdrawn, in whole orin part, 
shall give notice of his motion and shall state in writing the 
grounds on which the motion is made. 


i! 
Disaffiliation. 


i Before taking the said motion into consideration, the 
Syndicate shall send a copy of the notice and written statement 
mentioned i in sub-section (1) to the Head of the College concerned, 
togetlior with an intimation that any representation in writing 
submitted within a period specified in such intimation on behalf of 
the College will be considered by the Syndicate: 


f! 
Provided that the period so specified. may, if necessary, be ex- 
tended by the Syndicate. 


(3) On receipt of the representation or on expiration of the 
period, referred to in sub-section (2), the Syndicate, after considering 
the. ndtice of motion, statementand representation and after such 
inspection by any competent person authorized by the Syndicate in 
this behalf, and such further inquiry as may appear to them to he 
aaa shall make a report to the. Senate, f 
Amm ; 


1 
| 
7 


66 .AOT ‘No, vIr or 1904. 


(4) On receipt of the report under sub-section (3), the Senate 
shall after such further inquiry (if any) as may appear to them to 
be necessary, record their opinion on the matter. 


(5) The Registrar shall submit the proposal and all proceed- 
ings of the Syndicate and Senate relating thereto to the Govern- 
ment, who, after such further inquiry (if any} as may appear to 
them to be necessary, shall make such order asthe circumstances 


may, in their opinion, require. i 


(6) Where by an order made ander sub-section (8) the rights 
conferred by affiliation are withdrawn, in whole or in part, the 
. grounds for such withdrawal shall be stated in the order. 


Regulations. 


25. (1) The Senate, with the sanction of the Government, 
may from time to time make regulations con- 
sistent with the Act of Incorporation as 
amended by this Actand with this Act to provide for all matters 
relating to the University. i 


Regulation. 


(2) In particular, and without prejudice to the generality of 
the foregoing power, such regulations may provide for—. 


(a) the procedure to be followed in holding any election of 
Ordinary Fellows ; 


(b) the constitution, reconstitution or abolition of Facnities, 
the proportion in which the members, other than the 
ex-officio members, of the Syndicate shall be elected 
to represent the various Faculties, and thé mode in 
which such election shall be conducted ; 


(c) the procedure at meetings of the Senate, Syndicate and 
Faculties and the quorum of members to be required 
for the transaction of business ; 


(d) the appointment of Fellows and others to be members of 

oards of Studies and the procedure of such Boards 

and the quorum of members to be required for the 
transaction of business ; . 


r 
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reamme 


the appointmentand duties of the Registrar and of officers 
and servants of the University, and of Professors 
and Lecturers appointed by the University; 


(9) 
| 


i 
i 
` 

| 


the appointment of Exzaminers, and the duties and 
powers of Examiners in relation to the examinations 
of the University ; 


) the form of the certificate.to be produced by a candidate 
for examinstion under section 19 and the conditions 
on which any such certificate may be granted ; 





(7 ) the rogisters of Graduates and students to be kept by 
| the University and the fee (if any) to be paid for the 
| entry or retention of a name on any such register ; 


(1) the inspection of Colleges and the reports, returns and other 
! information to be furnished by Colleges ; 


: the registers of students to be kept by Colleges affiliated to 
i. the University ; 


d 


(k) the rules to be observed and enforced by Colleges affili- 
! ated to the University in respect of the transfer of 
l stadents ; 


(1): the fees to be paid in respect of the courses of instruction 
given by Professors or Lecturers appointed by the 


University ; 





(mì the residence and conduct of students ; 


(n} the courses of study to be followed and the conditions to 
! be complied with by candidates for any University 
, examination, other than an examination for matricu- 
lation, aud.for degrees, diplomas, licenses, titles, 
marks of honvur, scholarships and prizes conferred 
or granted by the University ; 


the condition to be complied with by schools desiring re- 
cognition for the purpose of sending up pupils as 
candidates for the matriculation examination and the 
conditions to he complied with by candidates for 
matriculation, whether sent up by recognised schools 
or not ; 


w 
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(p) the conditions to be complied with by candidates, not 
being students of. any College affiliated to the Uni- 
versity, for dégrees, diplomas, licenses, titles, marks 
of honour, scholarships and prizes conferred or grant- 
ed by the University ; and 

(q) the alteration or cancellation of any rule, regulation, statute 
or by-law of the University in force at the commence- 
ment of this Act. . 

26. (1) Within one year after the commencement of this Act, 

: l or within such further period as the Govern- 
T Ue NE RAR ment may fix in this behalf, — 

(a) the Senate as constituted under this. Act shall cause revised 
body of regulations to be prepared and submitted for 
the sanction of the Government ; 

(b) if any additions to, or alterations in, the draft submitted 
appear to the Government to be necessary, the 
Government, after consulting the Senate,. may 
sanction the proposed body of regulations, with such 
additions and alterations as appear to the Govern- 
ment to be necessary. ” 

(2) Where a draft body of regulations is not submitted by 
the Senate within the period of one year after the commencement 
of this Act, or within such further period as may be fixed under sub- 
section (1), the Government may, within one year after the expiry 
of such period or of such further period, make regulations which 
shall have the same force as if they had been prepared and 
sanctioned under sub-section (1}. 

i Miscellaneous. 

27. The Governor-General in, Council may, -by general or 
rexritorial exercise of Special order, defime the territorial limits 
powers. within which, and specify the Colleges in 
respect of which, any powers ccnferred by or under the Act of 

Incorporation or this Act shall be exercised. 
98. (1) The Lieutenant-Governor of Bengal for the time 
-e - being shall be the Rector of the University 
TER of Calentta and shall have precedenco in any 
Convocation of the said University next after the Chancellor and 


before the Vice-Chancellor. 
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| 
( ) The Chancellor may delegate any power conferred upon 


him by the Act of Incorporation or this Act to the Rector. 
29. The Acts mentioned in the second schedule are hereby 
repealed to the extent specified in the fourth 


BRapeals. 
column thereof. 





| THE FIRST SCHEDULE. 
' | (Section 8). 
‘EX-OFFICIO FELLOWS OF THE UNIVERSITY. 
| ‘The Universtty of Calcutta. 
7 The Chiof Justice of the High vouze of Judicature at Fort 
William i in Bengal. 
The Lord Bishop of Calcutta. 
The Civil Ordinary Members of the Council of the Governor- 
General 
The Directors of Public Instruction in ae Burma and 


Assam. 
The University of Bombay. _ 


The Chief Justice of the High Court of Judicature at Bombay. 

The Bishop of Bombay. 

The Ordinary Members of the Council of the Governor of 
Bombay. 

The Director of Public Instruction in Bombay. 

| The University of Madras. 
The Chief Justice of the High Court of Judicature at Madras, 

Tho Bishop of Madras. 

The Ordinary Members of the Council of the Governor of 
Madras. 

The Director of Public Instruction in Madras. 

The University of the Punjab. 

The Chief Judge of the Chief Court of the Punjab. 

The Bishop of Lahore. 

Ti e Director of Public Instruction in the Punjab. 


| 
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The Representatives of such Chiefs (if any) of territories not 
comprised in British India as the Local Government may, by 
notitication in the local official Gazette, specify in this behalf. 


The University of Allahabad. 


4 


The Chief Justice of the High Court of J ndia for the 


North-Western Provinces. 
The Bishop of Lucknow., 


The Directors of Public Instruction i in the United Provincos 
of Agra and Ondh and in the Central Provinces. 


THE SECOND SCHEDULE. 
(Section 29). 


Ewactments REPRALRD. 





























Year No | Short title, Extent of repeal. 
1887 Ti | The Caleoutta University Aot, In section 2, the word “said” 
. 1857. wherever it occurs. 


In section 3, the first sentence 
| . and the words “ Provided 
j | that.” 
In section,5, the words “in the 
Caloutta Gazette” 


Section 6. 

Section 8, except the first 
i sentence. 

ae 9, 10, 11, 12, 18 and 


7 XXII | Tho Bombay University Act,| In section 2, the word “said,” 
1857. wherever it occurs. 
In section 8, the first sentence 
aud the words “ Provided 
» that”. 
Section 6. 
Section 8, except the first 
sentence. 
Sections 9, 10, 11,12, 13 and 14. 


À XXVI Ij The Madras University Act,| In section 2, the word “said” 
1857. wherever it occurs. 

In section 3, the first sentenco 
aud the words “ Provided 
that’. 

Section 6. 

Section 8, except the first 
sentence. 

Sections 9, 10, 11, 12, 18 and 14, 
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grecs) Act, 1860. 
1 882. 


The Indian Universitie 
(Honorary Degrees) Act,1884. 


The Allahabad University 
Act, 1887 





Extent of repeal. 


oe 


XIX | The Punjab University Act, Section 8. 


In section 7, sub-section (1), 

In section 8, in sub-section (1), 
the words after the word 
“ Fellow” to the end of the 
sub-section and in snh-section 
(2), the words from the word 
“appointed” to the words “this 
Act.” 

ìn section 9, the worda “under 
this Act.” 

Sections 10 and 11. 

Section 12, except the last 
paragraph. 

Seotions 13, 14, 15, 16 and 18, 
In section 20, the words “made 
or’, “section six, cleanses (b) 
and (c), and” and “nnder 
sections fourteen, fifteen and 
nixteen”’. 

in the Schedule, Part I. 


The whole Act. 


Section È. 

In section 6, sub-section (1). 
In section 7, sub-section (1), 
nnd in sub-section (2), the 
words efter the word “Fellow” 
to the end of the sub-section, 
Seotions 10, 11, 12,18, 14, 16 
and 17 iu section 20, the 
words and figures “ appoint- 
ments made and” “under 
section 5, sub-section (1), 
clauses (0) and (c)”, “under 
sections 14 and 18” and 
“onder section 17.’ 


| In the Schedule Pari T. 
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ACT No. IX of 1904. 


The Madras Coast-lights Act, 1904. 
(Received the assent of the Governor-General on the 25th March, 1904.) 


a 


CONTENTS. 


inhi CE ty 
r 


SECTIONS. 
1. Short title and extent. 


2. Definitions. 
3. Imposition of coast-light dues. l 
4, Collection of coast-lights dues, and grant of receipt there- 


for. 
Master to report arrival of vessel. 


Ascertainment of tonnage. 
Recovery of coast-light dues, expenses and costs. 


No port-clearance to be granted until const-light ee ex- 
penses and costs are paid. 


P Npp 


9. Master to specify on demand ports to or from which vessel 
is bound. | 

10. Penalty for evading payment of coast-light dues, expenses 
or costs. 

11. Determination of dispute as to liability to pay const-light 
dues, expenses or cosis. 


12, Saving for certain vessels. 


a! 


THE SCHEDULK. 


od 


An Act to authorize the levy of dues on vessels for the provision of 
lights on the coast of the Presidency of Madras. 


Whereas it is expedient to authorize the levy of dues on vessels 
for the provision of lights cn the coast of the Presidency of Madras ; 
itis hereby enacted as follows :— 

1. (1) This Act may be called the Madras 
Coast-lights Act, 1904, 


Short title and extent. 


— 
~ = 
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(2) It extends to the whole of British India. 


|! 
2. In this Act, unless there is anything repugnant in the sub- 
Definitions. ject or context,— 


(a) ‘‘ Customs-collector’’ means a Customs-collector appoint- 
ed under the Sea Customs Act, 1878, and includes 
any person appointed by the Local Government to 

| discharge the functions of a Customs-collector under 

| this Act; and 

(b) “ton” means a ton as determined or determinable by 

| the rules for the time being in force for regulating the 

| measurement of the net tonnage of British ships. 





+ 


3. (1) For the purpose of providing lights on the coast of the 
Presidency of Madras, coast-light dues shall 
i an of coat- be paid in respect of every vessel of the 
| burden of thirty tons or upwards making 

any such voyage as is described in the schedule. 


(2) The said dues shall be paid at such rates, not exceeding 
those|respectively specified in the schedule, as the governor of Fort 
St- George in Council may, with the previous sanction of the Gover- 
nor-General in Council, fix by notification in the local official 
Gazette. 


| 
(3) The said coast-light dues shall be payable only at ports in 
British India other than Aden and shall be paid— 


| (a) in the cage of a vessel clearing out of a port in British 
| India, previous to the grant of a port-clearance; and 
| 


(b) in the case of a vessel arriving from Aden or a port out- 
| side British India at a port in British India other than 
Aden, immediately upon her arrival in such port : 


rovided that when coast-light dues have been paid in the 
case of any vessel on account of the lights in the eastern or west 
ern group, no further coast-light dues on account of lights in the 
same igroup shall be payable in respect of that vessel for a period 
of ney days from the date on which such dues were paid. 


Euplanation.—The coast-lights on the east coast of the Presi- 


dency, of Madras shall be deemed to constitute the eastern group of 
, sem 0 


i 
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coast-lights, and the coast-lightsson the west coast of the said 
Presidency to constitute the western group of coast-lights. 


4, The Customs-collector shall levy the coast-light dues pay- 


able under section 3, and shall grant to the 


” Collection of coast-light ; one es 
dues, and grant of receipt person paying the same a receipt in writing 


sherefor. 


under his hand specifying— 


(a) the port at which the coast-light dues are paid ; 


(b) the amount paid ; 


(c) the name, tonnage and other proper description of the 


vessel in respect of which the payment is made; and 


(d) the group in respect of which the coast-light dues are 


paid. 


5. Within twenty-four hours after the arrival in any port of 


a vessel in respect of which coast-light dues 


Master to report mrival 4 ng payable under section 3, the master shall 


of versel. 


Customs-collector. 


g . t ._ . 
give notice ın writing of such arrival to the 


6. -In order to ascertain the tonnage of any vessel in respect 


Ascortainment of tonnage. 


of which coast-light dues are payable under 
section 3, the following rules shall be observ- 


ed, namely :— . 
(a) Where the vessel is registered under any law for the 


time being in force in British India, the Customs- 
collector may require the owner or master, or any 
other person having possession of her register, to pro- 
duce such register for inspection ; and, if any such 
owner, master or other persdn neglects or refuses to 


- produce such register or otherwise to satisfy the Cus- 


toms-collector as to what is the true tonnage of the 
vessel in respect of which such coast-light dues are 
payable, he shall be punishable with fine which may 
extend to one hundred rupees, and the Customs-col- 
lector may cause the vessel to be measured and the 
tonnage thereof to be ascertained ; and in such case 
the owner or master shall also be liable to pay the 
expenses of such measurement and ascertainment. 
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; (b) Where the vessel is not so registered, and the owner or 
master fails to satisfy the Customs-collector as to what 
is her true tonnage according to the mode of measure- 
ment prescribed by the law for regulating the measure- 
ment of British registered vessels for the time being 
in force, the Customs-collector shall cause the vessel 
to be measured, and the tonnage thereof to be ascer- 
tained according to such mode as aforesaid ; and m 
snch case the owner or master shall be liable to pay 
the expenses of such measurement and ascertainment. 





7. Where the master of any vessel refuses or neglects to pay 
| l to the Customs-collector on demand the 
B COA EN ammount of any coast-light dues or expenses 
| payable under this Act in respect of such 
vessel, the Customs-collector may seize the vessel and the tackle, 
apparel and furniture belonging thereto, or any part thereof, and 


dotai the same until the amount of such dues or expenses is paid; 


and in case any part of such dues or expenses, or of the costs 
of such seizure and detention, remains unpaid for the space of five 
days next after any seizure so made, the Customs-collector may 
cause|the vessel or other thing so seized to be sold, and with the 
proceeds of the sale may satisfy the dues, expenses and costs (includ- 
ing tHe costs of sale) remaining unpaid, and shall, on demand, 
sent the surplus (if any) to the master of the vessel. 


8. The officer, whose duty itistogrant a portclea-rance fo 

any vessel shall not grant such port-clearance 

i B cai. ce $ until her master or some other person has 

ie ae and- paid, or secured to the satisfaction of the 

| officer, the amount of all coast-light dues, 

expenses and costs payable in respect of the vessel under this Act, 
and of any fine imposed thereunder. 


9. The master of any vessel departing from or arriving in 
TE E anadity. en any port in British India, other than Aden, 
demand ports’to or from shall, on the demand of the Customs-collec- 
wie vessels bow tor, specify to what port the vesselis bound 
and at what port or ports (if any) the vessel intends to call, or 
from what port or ports she has come, 
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. ? e 
10. Whoever, being the master of a vessel, evades, or attempte 
ee e to \evade, the. payment of any coast-light 
payment of const-light dues, expenses or costs payable in respect 
dyes, expenses or costs. S£ guch vessel ander this Act, shall be 
punishable with fine which may extend to two hundred rupees. 


ll. Where any dispute arises as tọ whether any coast-light 
— _ dues, expenses or costs are payable in res- 
Determination of dis- ; 
pute as to liability to pay pect of any vessel under this Act, oras to 
aone Ta dues, expenses the amonnt of such dues, expenses or costs, 
n the dispute shall, on application made in that 
behalf by either of the disputing parties, be heard and determined, 
in the Presidency towns of Culcutta, Madras and Bombay, by a 
Presidency Magistrate, and, elsewhere, by any Magistrate exer- 
cising at the place where the dispute. arises powers not less than 
those of a Magistrate of the second class; and the decision of 
such Magistrate shall be final. 


12. Nothing in this Act shall be deemed to apply to any 


Saving for certain ves- vessel belonging to, or in the service of, 
sels. His Majesty or the Government, or to any 


yessel of war belonging to any Foreign Prince or State. 


EEE pants 


THE SCHEDULE, 
(See section 3.) 


PTE NR a y, 





Maximum rate per net 
Vessels. régistered ton. 


— 








Clags I. 


Steam-vessels departing from any porti 9 pies on account of the western, and 9 
in the Presidency of Bombay, or from} pies on account of the eastern, group of 
any port on the west coast of the South) coast-lights. 
of India, and bound for or calling at 
any port on the east cosst of the South 
of India ; or vice versa. 


Class II. 


Steam-vessels departing from any port inj 9 pies on account of the western group 

the Presidency of Bombay, or from any| of coast-lighta. 

port on the west coast of the South of 

India, bound for or calling at any port 

in India, east of the eighty-sixth meri- 

dian of Longitude E., and not calling at 

any port on the east coast of the South 

of India ; or vice versa. 


1 


AOT NO. IX op 1904. 77 


Vessels “Maximum rate per net 
ences. l registered ton. 



















9 pies on acconnt of the western group of 
const- lights, 


i Olass III. 

Steam!veassely departing from any port in 
the Presidency of Bombay, or from any 
port on the west coast of the South of 
India, and bonnd for or calling at any 
port ontside India east of the seventy- 
eighth meridian of Longitude E.; or vice 
versa. 


Class IV, 


9 pies on account of the eastern group of 


Steam-~essela calling at or departing from 
coast -lights. 


any port on the east coast of the South 
of India and not included i n any other 
clas . 


Class V. s 


l 
$ 
5 pies on account of the western group of 


Steam;vessols departing from any port in 
coast-lights. 


the Presidency of Bombay and bound 

for the port of Tellicherry or for any 

portin the Presidency of Madras north 

of the port of Tellioherry, or vice versa. 
l 


Class V1. 


9 pies on account of the western group 


St -vesseis, not included in any other 
of coast-lights. 


class, departing from any port in the 
Presidency of Bombay and bound for, or 
calling nt, any port on the west coast of 
the f South of India south of the port o 

Tellicherry ; or vice versa. 


' Class VII. 


a 


Steam: vessels, not included in any other/9 pies on account of the western or eastern 
ol calling at more than one port on} group of coast-lights, uz the case may 
the | west coast of the South of India, o 
at more than one port on the east coast 
of the South of India. 


Class VIII. 


Sailing-vessels. Half the rate which would be chargeable 
as aforesaid if they were steam-vessels. 








For the purposes of this schedule, the expression “ South of India” megns any 
part f Tndia south of a line drawn from Baidur on the west, to Ganjam on tho east- 
coast of India, and the expression “ Presidency of Bombay” does not include Aden, 
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ACT No. X of 1904.. 
The Co-Operative Credit Societies Act, 1904. 


(Received the assent of the Governor-General on the 26th March, 1904). 





CONTENTS. 


Preliminary. 
SECTIONS. 
1. Short title and extent. 
2. Definitions. 
Conststutson. 
3. Constitution of societies. 
4. Members of society. 
Registration, 
The Registrar. 


Co Ot 


Registration and incorporation of societies. 
Management. 
7. Liability of members. 
8. Disposal of profits. 
9. Restriction on borrowing. 
10. Restrictions on loans. 
11. Deposit of society’s funds. 
Shares and Interests of Members. 
12. Limit on capital held by member, 
13. Votes of members. 
14. Restrictions on transfer of share or interest. 
15. Shares, etc., not lable to attachment. 
16. Transfer of interest on death of member. 
17. Liabikty of past member. 
18, Liability of the estates of deceased member. 


acr no. x-or 1904. 79 


Priority of Soctety’s claim against a member. 





Prior claim of society as against crops, agricultural 
produce, cattle implements and raw material. 
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An Act to provide for the constitution and control of Co-oper- 
ative Credit Societtes, 


Waxrrkasit is expedient to encourage thrift, self-help and 
co-operation among agriculturisis, artisans and persons of limited 
mens, and'for that purpose to provide for the constitution and 
control of co-operative credit societies ; It is hereby enacted as 


follows :— | PN 
Preliminary. 


Pe eee l. (1) This Act may be called the Co- 
ce ae operative Credit Societies Act, 1904; and 
(2) It extends to the whoie of 


British India. 
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2. In this Act, unless thereis any- 


Definitions. i j 
SENOS thing repugnant in the subject or context,— 


(a) “by-law” means a rule made by a society in the exercise 
of any power conferred by this Act, or by any rule 
made under this Act: 


(b) “committee”? means the governing body of a society to 
whom the management of its affairs is entrusted : 


(c) “ member ” includes a person joining in the application for 
the registration of a society and a person admitted to 
membership after registration in accordance with the 
by-laws and any rules made under this Act ; 


(d) “officer” includes a chairman, secretary, treasurer, 
member of committee, or other person empowered 
under the rnles applying to any society or the by- 
laws thereofto give directions in regard to the busi- 
ness of the society: . 


(e) “Registrar” means a person appointed to perform the 
duties of a Registrar of Co-operative Credit Societies 
under this Act: and 


(f) “Society” means a co-operative credit society registered 
under this Act. 


Constitution. 


ee 3. (1) A society shall consist of ten or 

Q 7 

ciotios. muon OF BS" more persons above the age of eighteen 
years— 


+ 


(a) residing in the same town or village or in the same group 
of villages or, 


(b) subject tothe sanction of the Registrar, consisting of 
members of the sume tribe, class or caste. 


(2) Societies shall be either rural or urban. Ina rural society 
not less than four-fifths of the members shall beagriculturists. 


In an urban society not less than four-fifths of the members shall 
be non-agriculturists, , 
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(3) When any question arises as to whether for the purposes 
of this Act a person isan agriculturist or a non-agriculturist, or 
` whether two or mote villages shall be considered to form a group, 
or whether any persou belongs to a tribe, class or caste, the ques- 
onal be decided by the Registrar, whose decision shall be 
final: 


Members of society. 4. She members of a society shall be :— 


(a) persons joining in the application mentioned in section 6, 
sub-section (1), and registered as a society under sub- 
section (2) of the same section ; 


(b) persons qualified in accordance with the requirements of 
section 3 and admitted by the society in accordance 
with the provisions of this Act and with the by-laws of 
the society : 


Provided that a person so admitted shall not exercise the rights 
, of a member unless or until he has made such payment to the 
society, in respect of membership or acquired such interest in the 
society|as may be prescribed by the rules made under this Act or 
the by-laws of the society. 


Regtatration. 


5. [The Local Government may appoint a person to be Regis- 

l trar of Co-operative Credit Societies for the 

The Registrar. ; i : 

Province or any portion of it, 

6. \(1) Any ten or more persons qualified in accordance with 

, the requirements of section 3 and agreeing 

E orga each to make such payment or acquire such 

. interest as aforesaid, may apply to the Re- 

gistrar to be registered as a rural or an urban society, as the case 

may be, and the persons by whom or on whose behalf such applica- 

tion is made shall furnish such information iu regard to the proposed 
society asthe Registrar may require. 


(2) the Registrar is satisfied that the persons proposing 
to form a sence are qualified in accordance with the requirements 
a—-11 ° 
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of section 8 and have complied with the provisions of this Act and 
with the rules made thereunder, he may, if he thinks fit, register 
the society accordingly, and the society shall thereupon becume 
and be a body corporate by the name under which it is registered, 
with perpetual succession and a common seal, and with power to 
hold property, moveable or inmoveable, to enter into contracts, to 
institute and defend civil suits and to do all things necessary for 
the purposes of its constitution. 


(3) Every society shall have an address, registered in accord- 
ance with the rules made under this Act, to which all notices and 


communications may be sent. 


(4) The registered name of a society shall distinguish whether 
the society is rural or urban, aud, if the liability of the members 
is limited, the word “limited, ” shall be udded to such name. 


(5) No charge shall be made [or registration under this sec- ' 


tion. 
Management. 


l l 7. The liability of each member of a 
Liabihty of memberez. gociety for the debts of the society shall be 
as follows :— 


(a) in the case of a rural society, such liability shall, save with 
the special sanction of the Local Government, be un- 
limited. ; l 

(b) in the case of an urban society, such liability shall be un- 
limited or limited as may be provided by the by-laws 
or by any rules made under this Act. 


8- (1) No dividend or payment on account of profits shall be 
paid toa member of a rural society, but all 
profits made by such a society shall bo 
carried to a fund (to be called the reserve fund) : 


Disposal of profits. 
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‘Provided that, when such reserve fund has attained such pro- 
portion to the total of the liabilities of the society, and when the 
interest on loans to members has been reduced to such rates, as may 
be determined by the by-laws or ralos made under this Act, any 
further profits of the society, not exceeding three-fourths of the 
total] annual profits, may be distributed to members by way of 
bonus. 


2) Not less than one-fourth of the profits in each year of an 
urban socioty shall be carried to a fund (to be called the reserve 
fund)| before any dividend or payment on account of profits is paid 
to the members or any of them. 


9. A society may receive deposits from members without res- 
triction, but it may borrow from persons who 
are not members only to such extent and 
under such conditions as may be provided by 
its by-laws or by rules made under this Act. 


10. (1) A society shall make no loan to 
any person other than a member: 


Restrictions on 
borrowit g. 


a on loans. 


Provided thut, with the consent of the Registrar, a society 
may make loans to a rural society. 

(2) | Save with the permission of the Registrar to be given by 
generaltorder in the case of each society, a rural society shall not 
lend money on the security of moveable property. ' 

(3) | The Local Government may, by general or special order, 
prohibit} or restrict the lending of money on mortgage of immove 
able property or any kind thereof by any society or class of societies. 

11.{ A society may deposit its funds in the Government Bav- 

ings Bank or with any banker or person act- 
aa f toop s ing as a banker approved for this purpose 


by the Registrar.’ 
Shares and Interests of Members. 





12. (Where the liability of the members of a society is limited 
| by shares, a member shall not hold more 
aniseed npital hell = than such portion of the capital of the 

society, subject to a maximum of one-fifth, ag ` 
may be prescribed by any rules made under fhis Act : 
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Provided that no member of such a society shall hold more 
shares than represent a nominal value of one thousand rupees. 


18. (1) Where the liability of the members of a society is not 
limited by shares, each member shall, not- 
withstanding the amount of his interest in 
the capital, only have one vote as a member in the affairs of the 
society. 

(2) Whore the liability of the members of a society is limited 
by shares, each momber shall have as many votes as may be pres- 
cribed by the by-laws of the society. 

14. (1) A member shall not transfer any share held by him or 

his interest in the capital of the society or 
DP e ta any part thereof, unless he has held such 
share or interest for one year at least 


Votes of memebrs. 


(2), The share or interest of a member in the capital of a socioty 
shall not be transferred or charged, unless to the society or toa 
member of the society and subject to any conditions as to maximum 
holding prescribed by this Act or by the by-laws or by any rules 
made under this Act. 

15. Subject to the provisions of section 20, theshare or inte- 

rest of a member in the capital of a society 
j E t not shall not be liable to attachment or sale 

under any decree or order of a Court of 
Justice i in respect of any debt or liability incurred by such member, 
and seither the Official Assignee nor a Receiver appointed under 
Chapter XX of the Code of Civil Procedure shall be entitled to or 
have any claim on such share or interest. 

16. On the death of a member, the society may pay to or 
transfer to the credit of the person nominated 
in accordance with the rules made in thi, 
behalf, or if there is no person so nominated, 
such person as may appear to the Committee to be entitled to receive 
the same a» heir or legal representative of the deceased member a 


Transfer of interest on 
death of member 


gum representing the value of such member's share or interest, as 
ascertained in accordance with the rules or by-laws and all moneys 
due to him frou the society, and the society shall thoreupon- be 
' absolved from all liability in respect of such shore or interest. or 
other moneys as aforesaid. 
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17.. Theliability ofa past member for the debts of the society 
as they existed at the time when he ceased 
to be a member shall continue for a period 
ot j year from the date of his ceasing to be a member. 


] iability of pasti member. 


‘18. The estate of a deceased member shall be liable fora 
i period of one year from the time of his 

reat ae f decease for the debts of the society us they 
| existed at the time cf his decease. 


Pivority of Soctety’s claim against a member, 


19. Subject to any prior claim of the Government in respect 

| of land-revenue or any money recoverable 
Buea es Jand-revenue or of a land-lord m respect. 
tual) produce, cattle, im- of rent or any money recoverable as rent, 
plements aud raw A : , TRA 
material. @ society shall be entitled in priority to 

other creditors to enforce its clain— 
(a) upon the crops or other agricultural produce of a member 
or past member at any time within a year from the date 
when seed or mannre was advanced or money for the 
purchase of seed or manure was lent to such member 
or past member, in respect of the unpaid portion of such 
advance or loan : 
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b) upon any cattle, agricultural or indnstrial implements or 
| raw material for manufactures, supplied by the society 
| „or purchased in whole or in part with money lent by the 
society, in respect of the outstauding liability on account 
ot such supply or loan : 


$0. A society shall have charge upon the shares or interest 
in the capital and on the deposits of a member 
Charge and set-otf iu J poe 

respect of shares or in- Or past member and upon any dividend, 
terest of member. bonus or profits payable to a member or 
past: member in rospect of any debt due from snch member or past 
member to the society, and may set-off any sum credited or payable 
to a member or past member in or towards payment of any such 


debt 


| Audit, Inspection and Inquiry. 
Ll. (1) The Registrar shall audit the 
moi inspection and accounts of each society once at, least in 


= every year, 


we dl 
« 
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(2) No charge shall be made in respect of any audit made 
under sub section (1). 


(3) The audit ander sub-section (1) shall include an exami- 
nation of overdue debts, if any, and a Valnation of the assets and 
habilities of the society. 


(4) The Registrar, the Collector or any person authorised in 
this behalf by the Registrar or the Collector may at any time 
inspect the books, accounts, papers and securities of a society, and 
every officer of the society shall furnish such information in regard 
to the transactions and working of the'society as the person making 
such inspection shall require. 


(5) The Registrar may of his own motion, and shall on the 
request of the Collector, or on the application of a majority of the 
Committee or of not less than one-third of the members, hold an 
inquiry into the constitution, working and financial condition of a 
society; and all officers and members of the society shall furnish such 
information in regard to the affairs of the society as the Registrar 
may require. 

(6) Where an inguiry is held under sub-section (4), the Regis- 
trar may apportion the costs, or such part of the costs as he may 
think right, between the society, the members demanding an in- 
quiry and the officers or former officers of the society. 


(7) Any sum awarded by way of costs nnder sub-section (6) 
may be recovered, on application to a Mayistrate having jurisdic- 
tion in the place where the person from whom the money is claim- 
able resides for the time being, by the distress and sale of anv 
moveable property within the limits of the jurisdiction of such 
Magistrate belonging to such person. 


22. A copy of any entry ina book of a suciety regularly kept 
in the course of business, shall, if certified 
in such manner as may be prescribed by 
rules made under this Act, be received, in 
any suit to recover a debt due to the society, as prima facie evi- 
dence of the existence of such entry and shall be admitted as evi. 
dence of the matters, transactions and accounts therein recorded in 
every case where, nnd to the same extent as, the original entry 
itself is now by law admissibie, but not further or otherwise. 


Mode of proof of entrias 
in societies’ hooks. 
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Dissoluteon of a Society. 


tion 2], sub-section (5), or on receipt of an 
Dissolution. i 
application made by three-fourths ol the 

ibers of a society, is of opinion that a society ought to be dis- 

a ed, he may cancel or may refuse to cancel the registration of 


the society. 


ai (1) ff the Registrar, ufter holding an inquiry uudor sec- 


(2) Any member of society may, within two months from the 
date! of an order made under sub-section (1), appeal from such 
order to the Local Government. 


(a) Where no appeal is presented within two mouths from the 
making of an order cancelling the registration of a society, the 
order shall take effect on the expiry of that period. Where an 
appeal is presented within two moaths, the order shall not take 
effect uutil it is confirmed by the Local Government. 


l 
Ka) Where an order made under sub-section (1) canceling the 
rear tration of a society takes effect, the society shall cease to exist 


as a corporate body. ` 
t 


24. (1) Where the registration of a society is cancelled under 
| section 28, the Registrar may appoint a 
fees regietre competent person to be liquidator of the 


society. 


(2) A liquidator appointed under sub-section (1) shall have 
power to institute and defend suits on behalf of the society by 
his of office, and shall also have power— 


: (a) to sue for and recover any sums of money due to the 
| society at the date of such cancellation; 


| (6) to determine the contribution to be made by the meni- 
| bers and past members of the society respectively to 
the assets of the society ; 





.(c) to investigate all claims against the society, and, sub- 
ject to the provisions of this Act, to decide ques- 
tions of priority arising between claimants ; 


| 
| 
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(d) to determine by what persons and in what proportions the 
costs of the hquidation are to be borne; and 


(e) to give such directions in regard to the collection and 
distribution of the assets of the society as may appear 
to him to be necessary for winding up the affairs of the 
society. 


(3) Subject to any rules of procedure made under this Act, 
a liquidator appointed under this section shall, in so far as such 
powers are necessary for carrying ont the purposes of this section, 
have power to summon and enforce the attendance of witnesses 
and to compel the production of documents by the same means and 
(so far as may be) in the same manner as is provided in the-case of 
a Civil Court under the Code of Civil Procedure. 


(4) The rules may provide for an appeal to the Court of the 
District Judge from any order made by a liquidator under this 
section. 


(5) Orders made under this section may be enforced as 
follows :— 


(a) when made by a liquidator, by any Civil Court having 
local jurisdiction in the same manner as the decree of 
such Court; 


(6) when made by the Court of the District Judge in the mat- 
ter of any such appeal as aforesaid, in the same manner 
as a decree of such Court made in any suit pending 
therein. 


(6) Save in so tar as is hereinbefore expressly provided, 
no Civil Court shall have any jurisdictien in respect to any mat- 
yer connected with the dissolution of a society under this Act. 


Huemptions from Tawation. 


26. (1) The Governor-General in Council, by notification ın 
Power to exempt from the Gazette of India, may in the case of 
income-tax, stamp-duty ‘ : ; 
and registration-fees, any society or class of society, remit— 
(a) the income-tax payable in respect of the profits of the 
society, or of the dividends or other payments recéived 


by the members of the society on account of profits ; 
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(b) the stamp duty with which, under any law for the 
| . time being in force, instruments executed by or on 
behalf of a society or by an officer or member and 
| relating to the business of such society, or any class 
I of such instruments, are respectively chargeable ; 

I 


}* any fee payable under the law of Rogie noe for the 
| time being in force. 


2) A notification exempting any society from the fees refer- 
red to in sub-section (1), clause (c), may provide for the withdrawal 


of such exemption, pe 
| Debts due to Government. 


26. (1) All sums due from a society or from an officer or 
member or past member of a society as such 
to the Government, including any costs 
awarded to the Government under section 
21, su Pune (6), may be recovered in the same manner as arrears 
of land revenue. 

(2) Sums due from a society to Government and recoverable 
under sub-section (1) may be recovered, firstly, from the property 
of the society ; secondly, in the case of a society of which the lia- 
bility|of,the members is limited, from the members subject to the 
limit of their liability ; and, thirdly, in the case of other societies, 
from the members, 


Recovery of sums due to 
Sorerument 


Rules. 

27. (1) The Local Government may, for the whole or any 

| part of other Pvince and for any society or 
class of societies, make rules to carry out 

the ann of this Act. 


Rules. 


(2) In particular and without prejudice to the generality of 
the foregoing power, such rules may— 


(4) prescribe the forms to be used in applying for the regis- 
tration of a society and the procedure in the matter of 
| such applications; _ 

(b) prescribe the conditions to he Pe with by persons 
| applying for registration and by persons applying for 
| admission or admitted as members, and provide for the 

election and admission of. members ‘from time to time, 

and the amount of payment to be made and interests to 
be acquired before exercising rights of membership ; 
A—11} 


(d) 


(e) 


(f) 


(g) 


(h) 


(¥) 


(7) 


(k) 


(2) 
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provide for the withdrawal and expulsion of members and 
for the payments to be made to members who withdraw. 
or are expelled and for tho liabilities of past members ; 


provide for the mode in which the value ofa deceased 
members interest shall be ascertained, and for the nomi- 
nation Of a person to whom such interest may*be paid 
Or transferred ; 


subject tothe provisions of section 12, prescribe the 
maximum number of shares or portion of the capital 
of a society which may be held by a member ; 


prescribe the payments to be made and the conditions to 
be complied with by members applying for loans, the 
period for which loans may bo made, and the amount 
which may be lent to an individual member ; 


prescribe the proportion to the total liabilities to be attain- 
ed by the reserve fund and the_rate to which interest 
on loans to members is to be reduced, before profits may 
be distributed to the members of a rural society; 


regulate the manner in which capital may be raised by 
means of shares or debentures or otherwise ; 


provide for general meetings of the members and for 
the procedure at such meetings and the powers to be 
exercised by such meetings ; 


provide for the appointment, snspension and removal 
of the inembers of the committee and other officers, and 
forthe procedure at meetings of the committee, and for 
the powers to be exercised ahd the duties to be por- 
formed hy the committee and other officers ; 


prescribe the matters in respect of which a society may or 
shall make by-laws and for the procedure to be follow- 
ed in making, altering and abrogating by-laws, and 
the sanction to be required to such making, alteration 
or abrogation ; 


prescribe the accounts and books to be kept by a society 
and providg for the audit of such accounts and the 
charges, if any, to be made for such audit, and for the 
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periodical publication of a balance-sheet showing the 
assets and liabilities of a society ; 


1) provide for the persons by whom and the form in which 
copies of entries in books of societies may be certified ; 


(n) provide for the formation and maintenance of a register 
of members and, where-the lability of the members is 
limited by shares, of a register of shares; 


(9) provide for the rate at which interest may be paid on 
deposits, for the formation and maintenance of reserve 
funds, and the objects to which such funds may be 


applied, and for the investment of any funds under the 
control of the society ; 


| 
; D provide that any dispute touching the business of a society 
between members or past members of the society or 
persons claiming through a member or past member or 
between a member or past member or persons sgo claim- 
ing and the committee or any officer shall be referred to 
the Registrar for decision, or, if he so directs, to arbitra- 
tion, and prescribe the mode of appointing an arbitra- 
tor or arbitrators and the procedure to be followed in 
proceedings before the Registrar or such arbitrator or 
arbitrators, and the enforcement of the decisions of the 
Registrar or the awards of arbitrators ; 


applying for the financial assistance of Government ; and 


) determine in what cases ‘an appeal shall le from the 
orders of the Registrar, and prescribe the procedure to 
be followed in presenting and disposing of such appeals. 


(3) The power to make rules conferred by this section is snb- 
ject e the condition of the rules being made after previous pub- 
lication. 


diy All rules made under this section shall be published in 


the local official Gazette and on sach publication shall have effect 
as if enacted in this Act. 





|’ 4 
(5) <A copy of the rales relating to a society and of the by- 


laws |thereof for the time being in force shall be kept open to 
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nspection at all reasonable times free of charge at the registered 
address of the society. 


i Miscellaneous. 


28. The provisions of the Indian Companies Act, 1882, shalt 


Indian Compauies Act not apply to societies registered under this 
Act. 


1882, not to apply. 
29. (1) Notwithstanding anything contained in this Act, the 
Local Government may, by special order in 
Special power to Local each case, and subject to such conditions as 
Rese ch SY rae it may impose, permit any association of 
- not less than ten persons above the age of 
eighteen years to be registered as a rural or an urban society under 
this Act. 
(2) A society so registered shall be subject to the prowision® 
of this Act to the same extent as any other society ; 
| . Provided that the Local Government may at any time by 
order exempt such society from any of such provisions or may 
direct that they shall apply to such society with such modifications 
as may be specified in the order. 





ACT No. XI of 1904. 


(Received the assent of the Governor-General on the 25th March, 1904). 

An Act to revive and continue section 8B of the Indian Tariff 
Act, 1894. 

Wuereas it is expedient to revive and continue the duration 
of section 8B of the Indian Tariff Act, 1894, which was added by 
section 2 of the Indian Tariff (Amendment) Act, 1902, but expired 
in virtue of sub-section (2) of section I of the latter Act, from the 
thirty-first day of August, 1908; It is hereby enacted as 
follows :— 

1. Section 8B of the Indian Tarif Act, 1894, is hereby 


Revival of section sg, Tevived and continued in force with effect. 
Act VIII, 1894. ' from the first day of April, 1904: 


_ 2, Sub-section (2) of section I of the Indian Tariff (Amend- 


Repeal of section T (2), . a Act, 1902, is hereby repealed. 
Act VIL, 190 
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| Act No, XII of 1904. 


(Received the assent of the Governor General on the 9th September 1904.) 
4 Act further to amend the Indian Emigration Act, 1888. 


WHEEEAS it is expedient farther to amend the Indian Emi- 
gration Act, 1883; It is hereby enacted as follows :-— 


lL This Act may be called the Indian Emigration (Amend- 
Short title. ment) Act, 1904. 


i 
' 


2. In section 108 of the Indian Emigration Act, 1883, after 

the words and brackets “ (if any)” the 

i Parnes cd fs on words and brackets “and on payment of 
| such fees (if any)” shall be inserted. 


| 
i 3. After section 112 of the said Act 


i, 
Insertion of new sec- : ‘ . 
tion after section 112, Act the following section shall be inserted, 


XXI of] 1883, namely : 
i 
quia. (1) Notwithstanding any hereinbefore contained, the 
provisions of this chapter shall also apply 
li f Chapter | 
ee which ps in the case of any port which the Governor 


gration! is not lawful. General in Council may by notification in 
the Ghizette of India specify in ons behalf. 


(2) For the purposes of the apiet of this chapter at any 
port notified under sub-section (1),— 
| (a) such port shall be deemed to be a port from which emi- 
gration is lawful, and 


this behalf shall be deemed to be the Protector of 


| çb) such officer as the Local Government may appoint in 
in 
{ 
Emigrants.” 


SERTAS Err 


Act No. XIII of 1904. 
(Rbosived the assent of the Governor General on the 9th September 1904). 


An Act further to amend the Indian Articles of War. 


WHEREAS it is expedient further to amend the Indian Articles 
of War; It is hereby enacted as follows : 


Å=] 


94, ACT NO Xnr oF 1904. 


1. This Act may be called the Indian 


iia Articles of War (Amendment) Act, 1904. 


2. Toarticle S9A, sub-article (1), of 
‘i ae ieee article 88A, the Indian Articles of War the following 
clause shall be added, namely : 


“(e) in the case of any person subject to these Articles, who 
is serving out of India, not under the orders of the 
Commander-in-Chief in India, in any station beyond 
the seas, as defined in section 190, clause (25), of the 
Army Act, the officer who convenes the court-martial or 
who has authority to convene such court-martial.” 


Repeal of part of article 
91 and Second Appendix, 8. In the said Articles— 


(2) the bracketsand figure “(1)” in article 91, and sub- 
article (2) of the same article, and 


(b) the Second Appendix, 
shall be repealed. 





Act No. XIV of 1904, 


(Received the assent of the Governor General on the 21st October 1904.) 


An Act to supplement certain provisions of the City of Bombay 
Improvement Act, 1898. 


WHEREAS it is expedient to supplement by legislation in the 
Council of the Governor General for making Laws and Regulations 
certain provisions of the City of Bombay Improvement Act, 1898; 
It is hereby enacted as follows :— 


1. The City of Bombay Improvement Act, 1€98, shall, so far 
Pecans oo as regards the appellate jurisdiction con- 
bay Act IV, 1898. ferred upon the High Court by section 48 
sub-section (II), thereof, be as valid as if it had been passed 
by the Governor General ot India in Oouncil at a meeting for the 


purpose of making Laws and Regulations. 
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9! (I) Subject to the provisions of section 48, sub-section (II) 
ne ETET of the said Act, the provisions of the Code 
appeale'under section 48, Of Civil Procedure with respect to appeals 
ne Ty) 1808 (I), Bombay from original decrees shall, so far as they can 
| be made applicable, apply to appeals under 
that sub-section, and orders passed therein by the High Court, 
may,on application to the Chief Judge of the Small Cause Court be 
executed by hiin as if they were decrees made by himself. 


g! An appeal to the High Court under section 48, sub- 

i section (11), of the said Act, shall, for the 

ao limitation for — purpose of No 156 of the Second Schedule 

to the Indian Limitation Act, 1877, be 

deomea to be an appeal under the Code of Civil Procedure in a 
case not provided for by No. 151 and No. 158 of that Schedule. 


. 
f 


| Act No XV of 1904. 


(Received the assent of the Governor General on the 28th October 1904.) 





An Act further to amend the Indian Siamp Act, 1899. 


W areas it is expedient further to amend the Indian Stamp 
Act, , 1899; ; It is hereby enacted as follows: 


1. (1) This Act may be called the 


mid d : - 
A Indian Stamp (Amendment) Act, 1904. 


2. It extends to the whole of British India, inclusive of 
Upper Burma, British Baluchistan, the Santhal Parganas and the 
Pargana of Spiti. 

3 © 2, In section 2 of the Indian Stamp 
Amendment of section Act, 1899 (hereinafter referred to as “the 
2 Act IT 1899. said Act’’),— 


w After the definition of “ lease ” in clause (16) the 
| following definition shall be inserted, namely : 


(T64) ‘« marketable security”? means a security of such a 
_ description as to be capable of being sold in any stock 
market in British India or in the United Kingdom ?” 
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and (b) to the definition of “settlement” in clause (24) the 
following words shall be added, namely, 


“ and, where any such disposition has not been made in writ- 
ing, any instrument recording, whether by way of declaration of 
trust or otherwise, the terms of any such disposition”. 


n ; 3. After section 28 of ‘the said Act 
Addition of new section . 

oe 28,Act1I, the following section shall be added, 

i namely :— 


Certain instruments «98 A. Œ) Where an instrument (not 
connected with m 


of marketable securities being a promissory note or bill of exchange) 
to be chargeable as agree- i 
ments. 
(a) is given upon the occasion of the deposit of any mar- 
' ketable security by way of security for money advanced 
or to be advanced by way of loan or for an existing or 
future debt; or 


(b) makers edeemable or qualifies a duly stamped transfer, 
intended as a security, of any marketable security ; 


it shall be chargeable with duty as if it were an agreement or 
memorandum of an agreement chargeable with duty under Article 
No. 5 (b) of Schedule I. 


(2) A release or discharge of any such instrument shall only 
be chargeable with the like daty.” 


4. Tn section 26 of the said . Act, for 
Amendm t i i ; ay 
26, act TI, 1800. section the first proviso the following proviso: shall 
be substituted, namely : 


“Provided that, in the case of the lease of a mine in which 
royalty or a share of the produce is received as the rent or part of 
the rent, it shall be sufficient to have estimated such royalty or 
the value of such share, for the purpose of stamp duty,— 


(a) when the lease has been granted by or on behalf of the 
Secretary of State in Council, at such amount or value 
as the-Collector may, having regard to all the circum- 
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stances of the case, have estimated as likely to 
be payable by way of royalty or share to the said 
Secretury of State in Council under the lease, or, 


ee 
re. 


(b) when the lease has been granted by any other K parson; 
_ at twenty thousand rupees a year; 


and the whole amount of such royalty or share, whatever it may 
be, shall be claimable under such lease.” 


5. In section 29, clause (a) of the said Act, for the words 

3 and figure “No. 6 (Agreement to Mort- 

Perret wi section cage)” the words and figure “No. 6 

i (Agreement relating to Deposit of Title- 
deeds, |Pawn or Pledge)” shall be substituted. 


6.! In section 40, sub-section clanse({1), (b) of the said Act, 
before the words “ten times the. amount ” 
Amend f section , ine ” 
40, (1), (8), A ot IL, 1899. the words ‘an amount not exceeding 
shall be inserted. 


a In section 56, sub-section (1), of the said Act, after the 

word and figure “ Chapter V” the follow- 

aR ans a ing shall be inserted, namely, “ and under 
are —- clause (a) of the first proviso to 8. 26,” 


&. In schedule F of the said Act the 


Am ts of Sche- i mad 
Mee 1 Aot IL nce following amendments shall be Ə, 
| namely : 
(1). for article No, 6 the following article shall be substituted, 
namely : 
¢ 
“6, AGREEMENT RELATING TO 
: DEPOSIT OF TITLE-DEEDS, 
PAWN OR PLEDGE, that is to 
say: any instrument evi- 
dencing an agreement re- 
lating to— 


f 

y | (1) the deposit of title deeds 

| or instruments constitut- 
ing or being evidence of 
the title to any property 
whatever (other than: 

E marketable security) or, ' 
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(2) the pawn or pledge of 


moveable property. 


Where such deposit, pawn 


or pledge has been made 
by way of security for the 
repayment of money ad- 
vanced orto be advanced 
by way of loan oran ex- 
isting of future debt— 


(a) if such loan or debt is 


repayable on demand or 
more than three months 
from the date of the in- 
strument evidencing the 
agreement ; 


repayable not more than 
three months from the 
date of such instrument. 


(b) if such loan or debt is — 


The same duty as a Bill of 
~ Exchange [No. 18 (6)] for 
the amount secured. 


Half the duty payable on 
a Bill of Exchange [No. 
13 (b)] for the amount 
secured. 


Haemption. 


Instrument of pawn or pledge of goods if unattested”; 
(2) in the entry inmediately following Article No. 28, for the 


words and figure “See AGREEMENT by way of EQUITABLE MORTGAGE 
(No. 6)” the words and figure “ See AcruxMENT relating to Drrosit 
or TiTLE-pnEDs, Pawn ox Pieper (No. 6)” shall be substituted ; 


shall be omitted ; 


(4) in Article No. 40— 


(8) the entry “ EQUITABLE Morreace” following Article No. 80 


(a) for the words and figure “an AGREEMENT to MORTGAGE 
(No. 6)” the words and figure “an AGEEEMENT RELATING 
to Drposir or Tirtm-pexps, Pawn or Prenas (No. 6)” 


shall be substituted, 


(b) from clause (b) the words “at the time of execution” 


shall be omitted, and 


(c) the exemption ‘‘(3}} Instrument of pledge or pawn 
of goods if nnattested” shall be omitted ; 
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(5) | in Article No. 41, for the entry “ Four annas” each time 
it occurs in the second column opposite clause (b), the entry 
‘Two annas” shall be substituted ; 


™= 


(6) | after Article No. 46 the following entry shall be inserted, 
namely : 


“ Pawn OR PLEDGE. See AGREEMENT KALATING to DErosiT 
or TirL-DeERnDS, Pawn or Prenas (No. 6)” ; and 





{hin Article No. 55, after the word “instrument” the follow- 
ing parenthesis shall be inserted, namely : 


“(not being such a release as is provided for by section 
28A).” 





Letitia of 


| 
| Act No. XVI of 1904. 
(Received the assent of the Governor-General on the 28th October 1904). 


An Act to repeal certain words in the Sea Customs Act, 1878. 


Wuarmac it is expedient to repeal certain words in the Sea 
Customs Act, 1878 ; It is hereby enacted as follows : 


PA pa 1. This Act may be called the Sea 
G 6, 
; Customs (Amendment) Act, 1904. 
\ r 
2.! The words “ or being a colourable imitation of ”, in clanse 
| (e) of section 18 of the Sea Customs Act, 
a n TET section 1878, as amended by section 10 of the 
Indian Merchandise Marks Act, 1889, are 


. 


hereby — 


+ 
1 aE Nt ORNS mE Ete 
- - TE te aot tieierene aera ene ce 
- ~ = = eee 


| 


ACTSIOF THE GOVERNOR OF FORT ST. GEORGE IN COUNCIL. 


| Madras Act No, | of 1904. 
An Act to amend the Madras Steam-botlers and Prime-movers Act, 
1898. 


(Recelyed the assent of the-Governor on the 6th February 1904 and that of the 
Governor-General on tho 13th Febrnary 1904.) 


HEREAS it is expedient to amend the Madras Steam-boilers 
and Prime-movers Act, 1893:-It is hereby enacted as follows :— 


1} This Act may be called the Madras Steam-boilers and 
~~ (Amendment) Act, 1904. 


t 


2: To section | sub-section (4) the following words shall be 
dida. namely, or to any boiler or prime-mover used in any vehicles 
or class:of vehicles which the Governor-in-Coanoll may by notifi- 
cation specify. 


3, In section 1% sub-section (2) for the words fourteen days 
the words one calendar month shall be subststuted. 


4; In meee 12 sub-section (4) for the words may if he 
thinks) fit the word shall shall Le substituted, and after the words 
competent assessors the following words shall be anserted, namely, 
with the necessary practical knowledge and experience. 


Madras Act No. II of 1904. 
_ THE MADRAS IMPARTIBLE ESTATES ACT. 


(Received the assent of the Governor on the 8th February 1904, and that of the 
| Governor-Genaral on the lst March 1904.) 

An Act to declare that certain estates are impartible and that the 
proprietors of such estates cannot erercise unrestricted powers 
Ojateenateas en respect thereof. 

WHEREAS it is expedient to amend the law in regard to the 
impartibility and inalienability of certain 
estates; It is hereby enacted as follows :— 
i title 1. (1) This Act may be called the Madras 

| Impartible Estates. Act, 1904. 


(2) It extends to the whole of the Presidency of Madras 
excopt the districts of Malabar and South 
Canara. 

Maa] i 


| 


| 


| 
ai 


‘Extent. 
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(8) On this Act coming into force the Madras Impartible 
Estates Act, 1902, and the Madras Impar- 


pom: tible Estates Act Continnance Act, 1908, 
shall be repealed. 
2. In this Act unless there 1s some- 
Definitions. 


thing repugnant in the subject or context : 
(1) “ Alienation” includes a temporary 
transfer such as a mortgage or a lease. 
(2) “ Impartible estate” means an estate descendible to a single 
heir and subject to the other incidents of. 
impartible estates in Southern India. 


E AHonation,” 


“Tmpartible estate ” 


(8; “Proprietor of an impartible estate” means the person 
entitled to possession „thereof as single heir 

Pree fan ym- onder the special custom of the family-or 
locality in which the estate is situated, or if 

there be no such family or local custom under the general custom 


regulating the succession to impartible estates in Southern India. 


3. The estates included in the schedule 
shall be deemed to be impartible estates. 


4. (1) The proprietor of an impartible estate shall be incap- 
able of alienating or binding by his debts, 
such estate or any part thereof beyond his 
own lifetime unless the alienation shall be 
made, or the debt incurred, under circumstances which would 
entitle the managing member of a joint Hindu family, not being 
the father or grandfather of the other co-parceners, to make an 
alienation of the joint property, or incur a debt, binding on the 
shares of the other co-parceners independently of their consent. 


(2) In particular and without prejudice to the generality of 
the foregoing provisions, the proprietor of 
an impartible estate is hereby expressly 


Estates deemed impartible 


Restrictions on sliena- 
tions of impartible estates. 


Permissible alienations. 


authorised — 


(a) to grant sites for public charitable and public religions 
institutions - 


(b) to grant mining or quarrying leases for terms not ex- 
ceeding sixty years and leases of the pannai or home 
farm lands for terms not exceeding fifteen years, 
provided that every such lease— 
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A shall be by registered deed and shall be made to take 
) | effect in possession not later than twelve months 
after its date ; 


ti) shall reserve the best rent that can reasonably be ob- 
tained, regard being had to any money laid out or 
to be laid ont by the lessee for the benefit of the 
estate, but not te any fine or premium paid or to be 
paid in consideration of granting such lease ; 


(iii) ‘ shall contain a covenant by the lessee for payment of 
| rent and a condition of re-entry on the rent not 
being paid within a time therein specified not exceed- 
ing three months ; 





fiv) ifa mining or quarrying lease, may make the rent 
ascertainable by or to vary according to the acreage 
| worked, or by or according to the quantities of any 
mineral or substance gotten, made merchantable, 
converted, carried away, or disposed of in or from 
| _ such estate, or any other land, or by or accordixug to 
any facilities given in that behalf, and may reserve 
a fixed or minimum rent with or without power for 
the lessee, in case the rent according to acreage or 
quantity in any specified period does not produce an 
amount equal to the fixed or minimum rent, to make 
up the deficiency in any subsequent specified period, 
free of rent other than the fixed or minimum rent. 


: 


(8 | Nothing in this section shall be construed to restrict 
the power of the owner of an impartible 


ti + + 
fe ion. estate to provide for the succession thereto 


in default of heirs. 


5.| When the proprietor of an impartible estate proposes to 
grant any such lease as specified in section 

grant of pertain lenson. 4, sub-section (2), clause (b), it shall be 
lawful for such proprietor or the intending 

lessee to submit a draft of the proposed lease to the Board of 
Berente for approval, and the Board, if satisfied after making such 
inquiry land giving such notices as it thinks fit, that the terms of 
such dint lease are in accordance with the provisions of this Act, 


may approve thereof and affix its seal thereto in token of approval ; 


| 
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and if the proprietor shall thereafter execute the lease in the 
terms of the draft lease so approved and sealed, such lease shall be ` 
deemed to have been duly granted in accordance with the provi- 
sions’ of this Act: i 


6. Notwithstanding anything hereinbefore. contained, the 
‘proprietor of an umpartible estate shall be 
Conditions of alienatione . 

of impartible estates for Mmcapable of alienating, or binding by his 
te debts, such estate or any part thereof be- 
E yoùd his own lifetime for the payment of 
land revenue due to Government, unless he shall have first obtained 
the consent in writing of the Collector of the district in which the 
estate is situated. Such consent shall not be refused unless in 
the opinion of the Collector the case is one in which the land 
revenue due to Government may be realised by management of 
the estate under the provisions of the Madras Revenue Recovery 


Act, 1864, 


7. This Act shall not affect alienations made or debts 
incurred before the coming into force of 
this Act and shall cease to apply to 
estates or parts of estates which may hereafter be lawfully alien- 
ated otherwise than by temporary transfer. 
8. (1) In computing the period of limitation epplicabie to 
suits and legal proceedings other than suits 
Pre are of period stayed and to appeals barred by the Madras 
Impartible Estates Act, 1902, the period 
during which such suits, proceedings or appeals were stayed or 
barred by the said Act shall be excluded, and all such suits, 
proceedings and appeals shall be deemed to have been actively 
prosecuted during such period within the mennmge i section 382 
of the Transfer of Property Act, 1882.1 


Saving Clause. 


(2) If in nie suit, pacedi or appeal Ta to ona 

by the Madras Impartible Estates Act 

ie estato dœ Continuance Act, 1903, it be finally decided. 

that any estate named in the schedule 

attached to this Act is partible, such estate shall he deemed no 
to have been. mentioned, in the schedule, 





oi aaa ag aa 


ae eg a ea Ere a Se 


Gee 


aa a 





Gr 


` WADRAS ACR NO. 1 ov 1904. 


es 








SCHEDULE. 
| ros North Arcot. 
- Kalahasti. 7. Vallivedu and Kamavaram 
Karvetnagar. Divisions of Pulicherla 
funganurd. Palaiyam. , 
Kangundi- 8. Gnudipati Palaiyam. 
Bangari Palaiyam. "| 9- Tumba Palaiyam. 
Naraganti Palaiyem. , |10. Kalluru Palaiyam. 
| South Arcot. 
Vettavelam. _ 8. Jadaya Gounden Jagir. 
- Kuramba Gounden Jagir. |, 4. Ariya Gounden Jagir, 
Chingleput. 
I. Kalahasti. 
| À Coimbatore. 
Uttokuli. 6. Metratti. > 
Samattur. 7. Tongavi. 
Riottampatti. 8. Jottampatti.. 
Poravipalaiyam. 9. Veddapatti. 
Ramapatnam. ; 
Ganjam 
Parlakimedi. ; 9. Humma. 
Dharakota, 10. Bodogada. 
Kallikota. . | LI. Surangi. 
Pedda Kimedi. 12. Jarada. 
Chikatti.: 13. Budarasingi. 
Mandasa. 14. Tarla, 
Chinna Kimedi. 16, Biridi. 
Serugada. 16. Palaru. 
Godavars. 
Piihapuram. 6. Kotipalli in the Viziana- 
Nidadavolu, Baharzhalh | . gram zemindari. 
and Ambarapeta, 7. Telikaicherla. 
Vegayamma eta, 8. Vilass. 
Tan gellamudi. 9. Janupalle. 
araa 10. Jalimmdi. 
| Kisina. 
D varakota. . 3. Chintalapati Vantu, 
Munagala Paragana. | = aie 
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Madura.. :. 
Ramnad. l ]11. Puliyankulam. 
Sivaganga, 12. Jyotilanayakkanur. ' 
Rettayambadi. 13. Utteppanayakkanur. ` 
Peraiyur., 14. Doddappanayakkanur. 
Saptur. ' 15. Nadukkottai. ` ; 
Bodinayakkanur. : 16. Melakkottai. 

, Gandamanayakkanur. 17. Sandaiyur. p 
Ayakkndi. 18: ‘Tevaram. per 
Idaiyangottai. 19. Hragakkanayakkanor. "74; 
Ammayanayakkanur. 20. Mambarai. as 

Nellore woe 
Venkatagiri. 3. Mutyalapadu. EE 
- Chundi. 4. Kalahasti. i Ta 
' Salem. 2 
Ea Palaiyappattu. 4, Chinna Kalrayan Nad» 3 
SR Palaiyappattu. | 5. Ariya Gounden J a - 
Periya Kalrayan Nad. B ey 
Tanjore. apr s 
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SEcrIoNs. 
187, (1) Recovery of tax from occupier. 


188. 


189. 
190. 
191. 
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192. Provision of supply of drinking water by Corporation, 


193. 
194. 
195. 
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202. 
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Power of Presideut in respect of laying pipes. 

Notice and compensation to owner of property affected. 

Prohibition against damage to works. 

Prohibition against opening or removal of lock, cock or 
pipe, i 
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CHAPTER XX1.—Drarns, Larrmes AND URINALS. 


Drainage, 

SEOTIONS. 

208. ; Maintenance of system of drainage by Corporation. 

209. | Vesting vf drains in Corporation. 

210.| Requisition to raise or lower level of railway line. 

211.) Appligation of sections 202 to 206 to drainage works, 
212.1 Power of l'resident to improve drains, 

213. Disposal! of sewage. 

214.) Right of owner or occupier to empty his honse-drain into 

| Municipal drain. 

215, Unauthorized connection with Municipal drain. 

216.) Unauthorized construction of buildings over public drains, 
217 Construction of culverts by owner or occupier. 

218! Power of President to enforce construction of honse-drainse 
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aa Draining of buildings by combined operation. — 

221, Maintenance of troughs and pipes for catching water. 

Public Latrines and Urinals, 
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! CHAPTER XXIJT.—Sreeets. | 
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22 


Vesting of public streets and ‘their appurtenances in Cor- 
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Construction, Maintenance, Repair and Protection of 
Public Streets. 


Szcrrons, 
229. Maintenance and repair of streets. 
230. Powers of Standing Committee. 
231. Power to dispose of portions of permanently closed streets. 
232, Acquisition of land and buildings fer improvement of 
streets. 
288. Power to define general line of buildings. 
. 234. Restrictions on Construction of buildings or walls within 
such line. 
285. Setting back-projecting buildings or walls, 
936. Setting buildings forward to improve line of street. 
287. Projected streets. - 
' 288.. Watering of streets. 
239. Fencing of buildings or lands and pruning of hedges and 
trees. 
240. ‘Temporary closure of streets. 
241. Protection of appurtenances and materials of streets. 
Private Streets 
242. Making of new private streets. 
248. Prohibition of breach of section 242. 
244, Alteration or demolition of street made in breach of sec- 
tion 242.. 
245, Power of President to order work to be carried ont or to 
carry. it out himself in default, 
246. Right of owners to require streets to be declared public, 
Projections-and Obstructions in Streets. 
247. Prohibition against obstructions. in streets or over drains. 
248. Removal of encroachments. 
-249,. Power-to allow certain projections and erections, 
250. Precautions during repair of streets, 
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SECTIONS, 
251. Prohibition against removal of bars and lights. 

252. Prohibition against making holes and causing obstruction, 
253. License for work on buildings likely to cause obstruction. 
Naming of Streets. 

25. Naming of public streets. 
Numbers on Buildings. 
255. Numbering of buildings. 


261. 


265. 


Dangerous Buildings, Trees, Tanks, Wells and Holes. 


Precautions in case of building in ruinous state. 
Procedure in default of owner to take precautions. 
ale of materials. 


Dangerous tauk, woll, hole or other place. 


CHaprer XX HI.. Burse REGULATIONS. 


Building sites und construction or reconstruction of build. 
ings, 

ower of Corpuration to regulate future constructiun of 
‘certuin classes of buildings in particular streets or loca- 
lities. : 
rohibition against use of intlammable materials for build- 

pugs. 

Prohibition against making doors, windows and bars open 
outwards. 


Application Lo construct or reconstruct masonry buildings, 

Necessity for prior approval of site. 

oo against commencement of work without per- 
mission. 

Period within which President is to signify approval or 
disapproval of site, 


Period within which President is to grant or refuse to grant 
permission to execute work. 
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269. Record of reasons when approval or permission is refused 
and appeal against refusal. : 

270. Reference to Standing Committee, if President delays grant 
or refusa fo approval or permission. 

271. Grounds on which approval of site for, or permission to 
construct or reconstract, masonry building may be re- 
fused. 

272. Special powers for suspending or granting permission to 
construot masonry buildings. l 

273, Lapse of permission, if not acted upon within one year, 

274. Inspection by President. 

275. Power of President to require alteration of work- 

276, Stoppage of work endangering human life. 

277. Application of certain sections to wells. - 

278. Application to construct or reconstruct hut. 

279. Prohibition against ‘commencement of work without per- 
mission. 

280. Period within which President is to grantor refuse to 
grant permission to execute work. 

281, Record of reasons when permission is refused and appeal 
against refusal. 

282, Reference to Standing Committee if President delays grant 
or refusal of permission. 

283. Grounds on which permission to construct or reconstruct 
hut may be refused. 

284, Lapse of permission, if not acted upon within six months. 

285: Maintenance of external walls in repair. 

286, Application of provisious to alterations and additions. 

287. _ Demolition or alteration of building work unlawfully com- 
menced, carried on or completed. ; 

288. Exemptions. 

289, Erection of brackets for wires or lamps. 
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291 | Prohibition against removal or damage of lamps and their 
appurtenances. 
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293.1, Deposit of rubbish and filth by occupier. 
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300.| Prohibition against— | 
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. (2) irregular methods of deposting rubbish or filth, 
| (8) irregular removal of filth, 
(4) deposit of rubbish or filth in unauthorized place or 
manner, 
(5) keeping filth for more than twenty-four hours, or in 
unauthorized place or manner, 


(6) allowing sewage to flow in streots. 


Coarrrrn XXVI.—Inspxcrion AND REGULATION oF Puaces, 
Umoholesome Sources of Water-supply and Stagnant Water, 


301.| Cleansing of insanitary private tank or well used for drink- 
' ing. 

802., Powers of President in respect of tanks, wells, stagnant 
| water, x? 
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Duty of President in respect of public well or receptacle of 
stagnant water. 
Abandoned Places. 
Untenanted buildings or lunds. 


Unwholesome Land and Insanstary and Overcrowded Buildings. 


306. 


307 
308 
809 
810 


320 


321 


Removal of filth or noxious vegetation. 
Lime-washing and cleansing of buildings. 
Further powers with reference to insanitary buildings. 
Buildings unfit for human habitation. 
Abatement of overcrowding in dwelling house or dwelling 
place. 
Fishing. 

Prohibition against fishing in river or estuary. 

CmarreR XXVII.—Kzrrina OF ANIMALS. 
Prohibitions in respect of keeping and fecding animals, 
Destruction of stray swine. 
License for places in which animals are kept. 


General powers of control over stables, cattle-sheds and cow- 
houses, 


Power to direct discontinuance of use of building as a 
stable, cattle-shed or cow-house. 


Removal of Carcasses of dead animals. 
Cuarrer XXVIMN.—Posric BATHING AND WABHING. 
Provision of places for bathing and for washing animals. 


Prohibition against contaminating water-supply. 


CHAPTER XXIX.—Factorizs AND TRADES. 
Dangerous or Offensive Tradee, 


Prohibition against fouling of water in carrying on trade or 
manufacture. 


Examination of works connected with trade or manufacture. 


MADRAS AOT NO, II ov 1904, 27 






Szortons. 
322 |License for using place for dangerons or offensive trades or 
dangerous purposes. 
323 |Unlawful use of such place. 
324 Prohibition against erection of smoke-producing or danger- 
ous machinery. 


Timber Depots. - 


325 |License for depots of combustibles. 
826 |Precautions against fire. 







327 |Probibition against importation of timber or firewood with- 
= out license. 
Bake-houses, eto. 
828 License for bake-houses or manufactories of jce or wrated 
waters, 
Washeng. 
329 [Provision of public wash houses. 
830 (Prohibition against washing by washermen at unauthorized 
places. 
| CHAPTER XXX.—SLAUGHTER-HOUSES AND MARKETS, 
Slaughter-houses. 
881 (Provision of Municipal slaughter-houses. 
| 





332 ‘License for slanghter-houses. 
383 (Slaughter of animals during festivals and ceremonies. 
384 Slaughter of anim&ls for sale or food. 


335 (Slaughter of animals for religious ceremony. 


Markets : 


Public Markets. 
Public markets, 








336 
367 Provision of public markets. 
338 [Acquisition of land for public markets. 


339 Building and maintenance of markets on such land. 


x 


T 
q 
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SECTIONS. 


840 


ob} 
542 


848 
344 
845 
346 
347 
348 


349 


350 


361 


352 


853 


354 
395 
856 


307 


858 


‘Expulsion from markets"of persons disobeying by-laws or 


regalations. i 
Power to close public markets. 


Sale in public market without license. 


Private Markets. 
License for new private markets, 
License to keep open private markets. 
Publication of notice of refusal or withholding of license, 
Sale in unlicensed private market. 
Powers of President in respect of private markets. 


Suspension or refusal of license in default. 


Market Regulations. 


Power of President to make regulations for markets, bazaars, 
slaughter-houses and places set apart for sacrifice of ani- 
mals. 


Butcher’s license. 


Sale of Articles tn Streets. 
Prohibition against sale of articles in public streets, 


CHaprer XXXI.—Foop anD Devas: 


Power of President to enter place where unlawful slaughter 
of animals or sale of flesh is suspected. 


Provision for inspection of animals or articles exposed for 
sale for human food. 


Power to seize animals or articles. 
Destruction of articles seized under section 354. 


Taking before Magistrate animals and articles seized 
under section 334. 

Prohibition against sale of articles of food or drugs not 
of nature demanded. 

Prohibition against sale of iinproperly compounded articles 
of food or drygs. 
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SECTIONS. 


859 | Prohibition against abstraction of any part from articles 
of food. 


360 | Purchase of articles of food or drugs for analysis. 
861 Procedure after analysis. 


Cuarte XXXII.—Rusrrainy or INFECTION, 
362 |: Maintenance of hospitals for treatment of infections dis- 
CARES. 

463 Obligation of medical practitioner to report dangerous 
| disease. 

364 | Power of entry into suspected places. 

365 | Provision of conveyances for carriage of patients. 

366 | Power to order removal of patients to hospital. — 

367 | Disinfection of buildings and articles. 

868 | Provision of places and appliances for disinfection. 

369 | Prohibition against transfer of infected articles. 

870 |. Prohibition against diseased person entering public cons 
`- -veyance. 

371 Obligation of owner or driver of public conveyance. 

372 | Disinfection of public conveyance after carriage of patients. 

878 |, Letting of infected buildings. 


SN Onarrpr XXXII -—V ACONATION. 


374 | Notification of compulsory vaccination. 


Graprern XXXIV—RuaistRation or BIETHS AND Dsatus. 


375 |. Maintenance of registers of births and deaths and appoint- 
ment of Registrars. 


376 |! Residence of Registrar. 
877| Registers. 
78, Duties of Registrar. 
879 | Report of birth. 
380| Report of birth in hospital. 
381 | Report of death. 


80 
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SECTIONS. 


382 
388 
384, 


396 


897 
898 
399 
400 


401 
402 
403 


Obligation of medical man 10 give notice of death. 
Report of death by person performing funeral ceremonies. 


Signature of register by informant. 


Cuarrer XXXV.—Disvosat ov roe Daan. 
Registration of places for disposal of the dead. 


Registration or closing of ownerless places. 


Licensing Of new: places. 


_ Register of registered or licensed places. 


Prohibition against burial or burning in unauthorized 
place. 


Report of burials and burnings. 


Prohibition against making of vault or grave in place of 
worship. 


Prohibition against use of burial or burning grounds dan- 
gerous to health or overcrowded with graves. 


Prohibition agains tburial or burning contrary to Act or 
by-laws. 


Grave-digger’s license. 
Provision of burial and burning ground within or without 
City. 

Control over burial and burning grounds outside City. 
Onarrer XXXVI.—Cuysvs. 

Enumeration of inhabitants of City. 

Superintendence. 

Expenses. 

(1) and (2) Appointment of enumerators. 

(8) Obligation on occupier to supply information. 

Obligation on certain persons to act as enumerators. 

Filling up of forms by occupiers of dwelling places. 


Returns of homeless persons and persons not otherwise 
enumerated. 


| PART VI. 
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| 
| CHAPTER XXXVIL.—Rarways.. 


SECTIONS. 


404; | Powers of Corporation as to construction and working of 
railways. 


405 oe of lessee of railway. 
l, PART VII, 


di 
CuarteR XXX VITL—Aoguisition AND DISPOSAL OF 
BurLpixes ANp LANDS. 





406 D of Corporation to acquire and dispose of buildings 








and lands. 

407 | Application of Land Acquisition Act. 

408 | (1) Payment for unauthorized occupation of lands. 
| (2) Collection and recovery of such payment. 
| PART VIII. 
| Cuarte XXXIX.—By-Laws ann RULES. 
By-Laws. 

409 oe of Corporation to make by-laws.” 

410 ; Penalty for breaches of by-laws. 

411 Confirmation of by-laws by Local Government. 

412 | Conditions precedent to making of by-laws. 





Rules. 

413 | Power of Local Government to make rules. 
414. Making of rules after previous publication. 
! Publication of By-Laws and Rules. 
415 | Pablication of by-laws or rules. 

416 
417 


418 


Printing and sale of by-laws and rules, 
Publication of penalties. 

Exhibition of by-laws and rules: 
Cancellation of By-Laws and Rules. 


Power of Local Government to cancel by-laws or rules, 








419 


| 
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PART IX. 
CHarren XL.—PENALTIES. 
Szctions, | 
420 Penalties for certain offences. 
421 Penalties for continuing breaches. 
422 Penalty for acquisition by Municipal officer of interest in 
contract or work. 
423 Penalty for omission to take out license for vehiclo or ani- 
mal, | 
424 Penalty for unlawful building. 
425 (1) Notice to scavengers before discharge. 
(2) Pehalty for withdrawal of scavengers without notice. 
(8) Application of sub-sections (1) and (2) to other Municipal 
servants. 
PART X. 
CHAPTER XLI.—Procepure AND MIscRLLANEops. 
Licenses and Permisstons. 
426 Duration, conditions, signature, suspension, revocation and 
production of licenses and permissions. 
Appeals. 
427 Appeals from President to Standing Committee. 
428 Limitation of time for appeal. 
Presidents Power to summon. 
429 Summons to attend and give evidence or produce docu- 
ments. 
Procedure, 
430 Form of notices and permissions, 
431 Proof of consent of Municipal anthorities or Municipal offi- 
cer. 
432 Signature on documents. 
4838 Publication of notices. / 
434 Publication in newspapers, 


|: . MADRAS AOT NO. m or 1904. 85 






Service of Notice on Owner or Occupier. 
SECTIONS. 


: - 485. Method of serving documents on owner or occupier. 
2 Service of Notice on Persons other than Owners or Occupters. 


436. Method of serving documents on persons other than owners 
or occupiers, ° 


= "e 


Relation of Occupier to Owner. 


437. Recovery by occupier, of sum leviable from owner, 
438. Obstruotion of owner by occupier. 
439. Execution of work by occupier in default of owner. 


Presidents Powers of Entry. 


440. Power of entry to inspect, survey or execute work, 


441. Power of entry on lands adjacent to works, 
Presidents Power to ewecute tn default. 


442, Time for complying with order and power to enforce in 
default. 


443. Recovery of expenses from persons liable and limitation on 
liability of occupier, 


444. Relief to agents and trustees. 


Payment of Compensation by Corporation. 


! 445. Dower of President to pay compensation. 

. 446. Recovery of sum due as taxes. 

. 447, Determination by Magistrates of sums payable. 
448. Proceedings before Magistrates. 

, 449, Recovery of sums payable by distress. 

' 450. Recovery of sum due by suit. 


Provisions regarding Municipal Prosecutions. 
'451. Prosecutions by President. 


452, Period of limitation for making complaints. 
Hab T 


84, WaDRas) act wo, IIG oF 1904, , 


hs E >r >» > _ 
~ « 


Sucriona, ear GY a Ae ae 


458. Cognizance of offences. l 
454. (1) “Detention of offender or taking of security in default of 
r - payment. , 
(2) Imprisonment in defanlt of sufficient distress. 
(8) Application of fines. 
455. Payment of compensation for, damage to Municipal pro- 
perty. l f 
Suits against the Corporation. 
456. Actions against Corporation for failure to execute work. 
457, ` Institution of suit against Municipal authorities, officers 
and agents. _ 
458. Representation of Corporation by President. | m 
oy c oe -= , 7 ahs as f eer a A 
Protecting Clause’. `. go gae 
459. Indemnity-to Municipal'authorities, officers and agents. 
460. Baving of irregularities connected with distress proceed- 
ings. 


461, Construction of Actin respect of nuisances, 
Polsce.: 


462. Duties of Police Officers. 
483, Powér.of Police Officers.to arrest persone. 
464, Exercise of powers of Police Officer by Municipal servants, 


Miscelaneos., 


465 A pplication of term ‘ public servant’ to Municipal officers, 
agents and sub-agents. 

466, Prohibition against obstruction of Municipal contractor. 

467. Prohibition against removal of mark. 

468. Prohibition against removal or obliteration of notice. 

469. Prohibition against unauthorized dealings with public 
place or materials, 


ee 
` e 


SY e e a e e in i eine ma - - 


as — 
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PART XI. : 


® 


Cuhkerme “XLIl — PROVISIONS AS TO Buruprvas AND LANDS ON THE 


ESPLANADE. 
i i : 
470. Control of Military over Esplanade. 
471, Permission to construct masonry building on Esplanade. 


472. Demolition of buildings constracted or reconstracted 
| without authority. 


73. Penalty for failure to demolish under direction. 
| SCHEDULES. 
Schedule I —ENACTHENTS | REPEALED. 


Schedule TI,—DANGEROUS AND OFFENSIVE TRADES AND OTHER 
PURPOSES FOR WHICH PREMISES MAY NOT BE 
USED WITHOUT LICENSH. 


eens IIT,—Bounvarizs or Divisions, 


- Shhedule JV.—PouRrosks ON WHICH THE Monricrpan, EUND MAY 


BE SPENT. 


Schedule V.—Tax on PERSONS 2BXERCISING PROFESSIONS, 


Arts, TRADES AND OALLINas. 


Schedule VI.—Tax on VEHICLES wra Springs AND oN 
! ANTMALS. 


A | oe 
Schedule VIL—Totts. 
. Schedule VII1I.—Form or Distress WARRANT. ~ 


Schedule IX.—For or Novice or SALE. 
Schedule X.—Ravrus or FEES on DISTRAINTS.O 
Schedule Xl—RuLrrs ror BuILDING-sITHS. 
Séhedule XII.—Boitbina RuLBS. 


` Schedule XJII.—Form or REGISTER OF Bretas, RS 


a Sdkedite XV.—Forxu of REGISTER or DEATHS. 


baad 


Schedule XIV.—Form or REGISTAR or ILLEGITIMATE BIRTRS. 


` 
prr 
a 


ee ~ XVI—ÛRDINARY PRNALTIES. 
` Schedule xX VII. — PENALTIES FOR CONTINUING BreagHEs. 
` Sihedule XVII—Anuas AND BOUNDABIES OF THE HsPLANADE. 


em 
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Madras Act No. IlI of 190 


An Act to consolidate and amend the law relats 
Municipal affaires of the City of Madra 


Wares it is expedient to consolidate and amend t 
ae to the Municipal affairs 
=e Madras; It is hereby enac 


—— 


PART I. 


CHAPTER J.—PrELIMINABY. 


1. (1) This Act may be called the Madras 


Title, extent and com- 


(2) Except as hereinafter expressly provi 
only to the City of Madras. 


(8) It shall come into force on such da 
Government may by notification direct. 


Provided that any power to make rules conforr 
Government by this Act may be exercised at an) 
publication of the Act under section 40 of the Indie 
1861*, and that any election or appointment of C 
Members of the Standing Committee under this 
the rnles made thereunder may be held or made a 
the publication of the Act under section 40 of the 
Act, 1861*, but no such election or appointment. 
until the commencement of the Act. 


2, The enactments mentioned in Schedule ] 
the extent specified in th 


Repeal of enactments. 
thereof. 


3. In this Act, unless there is anything re 
Definitions. subject or context-— 
(1) “ Bakehouse ” means any place used f 
biscuits or confectioner: 
ing or selling of which 


4 Bake-honase.”’ 


MADRAS AOT NO, 1 op 1904. 87 





(2) “Budget” mesns the budget specified in section 91. 
* Budget.” 


i (8) “ Building” includes a wall and means any houso, hut 
: shed, or roofed enclosure, whether used 


“ Buildih 
j I for the purpose of human habitation or 
otherwise i 
(4) “ Building-line ” means a line which is in rear of the 
t ° : a . m 5 
« Buildi og Aine.” street-aliznment as defined in this section, 


and to which the main wall of a building 
abutting on a street may lawfully extend. 


(5) “ The City ” means the City of Madras as defined in 
“ The City.” this section. 

(6) “The City of Madras” means such area as may be 
declared by the Local Government by 
notification to be the City of Madras, 

(7) “ Dangerous disease ” includes 
“ Dangerous disease.” 

(a) cholera, plague, sm&ll-pox, diphtheria, enteric fever 
and typhoid fever; and 


“ The $ of Madras.” 


(b) any other epidemic, endemic or infeotious disease 
which the Local Government may by notification 


_ declare to ke a dangerons disease for the purposes 
of this Act. 


(8) “ Dangerous trades” includes those trades specified 


pertains ai een 


t 
è 


i N aa as dangerous in Schedule II, and any 
ANZEYOUS trad 
other trades which the Locul Government 


may by notification declare to be dangerous trades for the purposes 


of this Act. 


_ (9) “ Division *smoans one of the divisions specified in 
‘ Divi ion.” section 87, 
i (10) “ Divisional Commissioner” means a Commissioner 
& IHyj onal Oommisaioner,” elected at 2 Divisional election, 
(11) “Drain” includes a sewer, a house-drain, a drain of 
any other description, a tunnel, a culvert, 
a, ditch, a channel and any other davies 


for carrying off sullage, sewage, offensive matter, polluted water, 
rain-Water or sub-soil water, 


“ iain: 


38 MADRAS AOT NO, UI. or. 1904. 


(12) “The Enginoer ” means the Engineer appointed under ~ 


“ The ihigingor: 4 i seotion 12. 
. (18) “The Health Officer ” means the Health Officer ap. 
“ The Health Officer.” pointed under section 12. 
: a -ei aas S 
A ER M Horse” includes pony and 


(15) “ House-drain ’” means any, drain of, and used for the 
drainage of, one or more buildings or’ 
premises, and made merely for the pur- 
pose of communicating théréfrom with a public drain. 


g House-draip.”” 


(16) * ‘Market ” inclides any place -where persons may 

periodically assemble for the sale of meat, 
fish, fruit, vee ela or nie eee or of 

edible produce of live-stock’ 
(17) “Municipal fand ” means the fand specified in oe 

“ Municipal fand.” 87. i 
‘(18) “ Municipal office” means the. office specified in sec- 


“ Market.” 


“ Municipal office.” tion 70. 

(19) “Nuisance ” includes any act, omission, place or thing 
which causes or is likely to cause injury, 
danger, annoyance or offence to the 
sense of sight, smell or hearing, or which is or may be e 
to life or injurious to health or property. 


a Nuisance.” 


(20) *Occnpier” includes any person for the time being 
paying, or liable to pay, to the owner the 
rent or any portion ‘of the rent of the 
land or building in respect of which the word is used, 

(21) “Offensive matter” means dung dirt, putrid or putri- 
fying’. substances, and filth of any kind’ 
‘which is not included in ‘ sewage” as 


“ Occupier.” 


a 


“ Offensive matter.” 


defined in this section. 


(22) “ Offensive trades ” ” includes those trades, specified a as 
offensive in Schedule II and’ any other 
` trades which the Iiocal Government may” 
by notification declare to be offensive trades, for the purposes of 
this Act, f i ana 


4 cant wh fe ” ” 


“ Offensive trades? 


j 


i 
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(23) `“ Owner ” includes the person for the time being receiv- 
eo Lo ing or entitled to receive whether on his 
own account or as agent or trustee for 
anothe r person the rent or profits of. the property, or in charge of 
the animal or vehicle in connection, with which the word is used. 


(24) “ Populous parts of the City” means such parts as the 
‘ Local Goveriment may, on the recom- 


| esnendation of the Standing Committee 
declare to jé populous., | TA i 


ý Populous d of the City.” 


(25 .“ The President ? - , moans the Officer appointed under 
s “ The} | Proaidout an section 9. 


™“ 


(06 “« Private street ” means any stroet, road, square, court, 
alley, passage or riding-path which is 
. ‘not a “Public street” as defined in 
this section, but does not include a pathway made by the owner of 
a building on his own land to secure access to, or the convenient 
use of, such building. 


[3 
“* Priyate sgtreet.”» 


į 


(97) “ Public street ” means any street, road, square, court: 
alley, passage or riding-path, whether a 
thoroughfare or not, over which the 
public have a right of way, and includes— 


** Pubhe street.” 


| (a) the roadway over auy public bridge or causeway, 


(b) the footway attached to any such street, public bridge 
or causeway, aud 


(c) the drains attached to any such street, public bridge 

. or causeway, and the land, whether covered or not 
| by any pavement, verandah or other erection, 
| which lies on either side of the roadway up to the 
| boundaries of the adjacent property, whethor that 
property is private property, or property reserved 
by Government for other purposes. 


“ Railway.” (28) “ Railway” includes a tramway. 
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(29) The expression “ Re-construction ”, when used with refer- 
“ Re-construction, ” ence to a building, includes— 


(a) the re-construction of a building after more than one- 
half its cubical extent has been taken down or 
burnt down or has fallen down, 


(b) the conversion of one or more huts or temporary 
structures into a masonry building, and 


(c) the conversion into a place for human habitation of 
any building not originally constructed for human 
habitation. 


Hzplanattion.—Olause (a) applies whether the reconstruction 
takes place (after the commencement of this Act) entirely at the 
same time or by instalments at different times, and whether more 
than half the cubical extent has (after the commencement of this 
Act) been taken down or burnt down, or has fallen down, at the 
same time or at different tine. 


(80) “ Residence ” means a dwelling used for day and night 
occupation, whether such occupation is 
continuous or not. 

(81) “The Revenue Officer” means the Revenue Officer 
“Tho Bevenue Officer.” appointed under section 12, 


“ Residence.” 


(82) “Rubbish” means dust, ashes, broken” bricks, mortar, 
broken glass, kitchen or stable refuse, 
and refuse of any kind which is not 
offensive matter or sewage as defined in this section. 


“ Rubbish.” 


(83) “Salary” means pay and acting pay, or payment by 
way of commission, and includes ex- 
change compensation but not allowances 
for house-rent, carriage hire, or travelling expenses. 


“ Salary.” 


(34) “Sewage” means night-soil and other contents of lat- 


“ Sewage.” rines, urinals, cess-pools or drains, 
(25) “ Slaughter-house” means any place used for the 
E ETE slaughter of cattle, sheep, goats, or pigs, 


for the purpose of selling the flesh there- 
of as meat. 


i 
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(86) “Standing Committee” means the Committee specified 
“ Standing Committee.” in section 8. 


l (87) “Street-alignment” means a line dividing the land com- 
| prised in and forming part of a street 


“ Street-alignment.” ees 
‘ane from the adjoining land. 


(88) “Year” means the financial year. 
Year.” ' ə 


PART II.—CONSTITUTION AND GOVERNMENT. 
i 


i CHAPTER IL.—MUNIOIPAL ÅUTHORITIKS. 





The Corporation. 


' (1) The Municipal affairs of the City of Madras shall be 
administered in accordance with the 
provisions of this Act by a President 
who stall be ea, oficio a Commissioner and by thirty-six other 
Commissioners, who shall be elected or appointed in the manner 
hereinafter provided. ' l 


ion of Corporation 


. (2) The said President und Commissioners shal! by the 
name of the ‘‘ Corporation of Madras” bea body corporate and 
have perpetual succession and a common seal, and may by such 
name sue and be sued. 


5. | (1) Twenty of the said Commissioners shall be elected at 


Election land appointment of Divisional elections. 


onumnigsioners. i 
y The remaining Commissioners shall be appointed as 
follows, namely :— 
| 


(a) three by the Madras Chamber of Commerce, 
(b) three by the Madras Trades Association, 


(c) two by such other associations, corporate bodies or 
classes of persons as the Local Government may by 
notification direct, and -- * 


| (d) eight by the Local Government. 


t A 
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(8) In case of failure to make any appointment under sub- 
clauses (a), (b), or (e) of sub-section (2), the Local Government 
shall make the appointment. 


6. Every Commissioner appointed under the provisions of the 

Term of office of Oommis. City of Madras Municipal Act, 1884, 

sy Ening under Act ghall, unless re-elected or re-appointed 

under this Aot, cease to be a Commis- 

sioner on and from the date specified» in the notification to be 
issued under sub-section (8) to section 1. 


7. All property, moveable and immoveable, and all interests of 
whatsoever nature or kind therein, now 
vested in or held in trust for the Munici- 
pal Commissioners for the City of Madras with all rights of what- 
soever description now used, enjoyed or possessed by the said Com- 
missioners, shall be vested in the Corporation. 


Property vested inCorporation, 


The Standing Committee. 


8. (1) The Standing Committee shall consist of eight Mem- 
TENE eee A bers and the Presidert who shall be 
t. ai ence Te President of the Committee. 


(2) The eight Members of the Standing Committee shall 
be Commissioners and shall be elected by the Corporation, provid- 
ed that four shall be Divisional Commissioners, two shall be Com. 
missioners, appointed under clauses (a), (b) and (c) of sub-section 
(2) or under sub-section (8) of section 5 and two shall be 
Commissioners appointed by the Local Government under clause 
(d) of sub-section (2) of the same section. 


(3) Every election of a Commissioner to be a Member of 
the Standing Committee shall have effect for a perio: of one year. 


Provided that if any Commissioner so elected does not accept 
office as such Member, or dies, resignsor becomes disqualified to 
act or incapable of acting as such Member before the expiration of 
the prescribed period, the vacancy shall he filled up, as soon as 
conveniently may be, by making a new election under sub-section 
(2);and any Commissioner so newly elected shall be a member of 
the Committee for the period during which such first mentioned 
Commissioner would have been or remained a Member. 
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Executive Officers. 
The President. 





arad roaa 9. (l) The President shall be ap- 
m 
Reidet, pointed by the Local Government. 


| (2) The President may bs removed from office by the 
Local Government, and shall be so removed if his removal is recom- 
mended by a resolution in favour of which not less than twenty- 
eight ¢ Vommissioners have voted at a special meeting. 


10. The President hae receive out of the Municipal fund such 
Riny Sa allowances of Salary and allowances as may be fixed by 
President. the Local Government, and shall be entitl- 
ed to pension ¢ or gratuity in accordance with such rules as the Local 
Government may prescribe. 


lit The President shall devote his whole time and attention to 
Restriction of occupation of #he duties of his office, and shall not 
President. engage in any other profession, trade or 


jg whatever, 
Provided that.— 


(a) any Civil or Military Officer in the service of the Govern- 
ment may hold the office of President so long as he does not fill 
any other appointment than the said office ; 


(0) the President may— 


' (i) hold the office of a Trustee under the Madras Harbour 
Mad. TI of 1886. Trust Act, 1885, 


(ii) be a Member of the Oouncil of the Governor of Fort 
St. George for making Laws and Regulations, 


(iii) with the sanction of the Standing Committee, hold 
the office of Chairman of any public institution or 
any other honorary office. 





(c) This section shall not apply to any person appointed 
as President during the absenge of the permanent holder of 
the office for any period not exceeding three months. 
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The Revenue Officer, the Health Officer and the Hngineer 


12. (1) The Local Government shall appoint three persons to 

ee er eee be officers of the Corporation to be sever- 

Health Officers and Engi- ally styled the Revenue Officer, the 
sei Health Officer and the Engineer. 


(2) The said officer shall receive such salaries and allow- 
ances out of the Municipal fund as may 
be fixed by the Local Government and 
shall be entitled to pension or gratuity in accordance witl: such rules 
as the Local Government may prescribe. 


Their salaries and allowances. 


Provided that unless with the consent of the Corporation the 
salary of the Revenne Officer shall not be more than seven hun- 
dred rupees permensem, and that the salaries of the Health officer 


and the Eugineer shall not be more than one thoxsand rupees each 
per mensem. 


(3) If the said officers are officers of the Government, the 

Contribution for leave al Corporation shall pay from the Municipal 

lowances and pension. fund for leave allowances and pension 
such contribution as the Local Government may determine. 


(4) ‘The provisions of sub-section (2) of section 9 and section 


Removal and rostriction of 11 regarding removal from and conduct 
occupation. in office shall apply to the officers ap- 
pointed under this section. 


Special Sanitary Officer. 
13. The Local Government, may, in the event of any unusual 
iyjpetiiinend 6? Spent Gant: mortality or the prevalence of any 
tary Officer. dangerous disease within the City, appoint 
temporarily a Special Sanitary Officer for investigating the causes 
thereof and advising as to the measures to be taken for the abate- 
ment or removal of such mortality or disease. 


14. The said officer shall receive such salary and allowances 
and for such time as the Local Goven- 
ment may fix. 

Provided that the Corporation shall not be bound to pay more 
than five hundred rupees per mensem on account thereof. 


Hie salary and allowances. 
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notions of the several Municipal Authorities. 


15. (1) The respective functions of the several Municipal 
Gere tite orate ad authorities shall be such as are specifically 
spec o i- B 
cipal authorities prescribed by or under this Act. 


(2) If any donbt arises as to the Municipal authority to 
which any particular function pertains, the President shall refer 
the matter to the Local Government, whose decision shall be final. 


Duttes and Powers of the Corporation. 


16. (1) In addition to the duties and powers conferred or im- 

posed on them by or under this Act or 

any other Act for the time being in force 

it shall] be the duty of the Corporation to— 

(a) consider all periodical statements of receipts and dis- 
bursements and all progress reports, and pass such 
resolutions thereon as they think fit ; 


General duties and powers. 


(6) express an opinion on all matters referred for con- 
sideration by the Local Government ; and 






: (c) call attention to any neglect in the execution of 
Municipal work, to any waste of Municipal pro- 
perty, to the wants of any locality as noticed per- 
sonally by any Commissioner or made known to 
him by the inhabitants and to suggest any im- 
provements which may appear desirable, 


(2) Every Commissioner shall have the right to interpellate 
the President on matters connected with the Municipal adminis- 
tration subject to such rules as may from time to time be framed 
by the Corporation with the approval of the Governor-in-Council, 


Duties and Powers of the Standing Committee, 


17: In addition to the duties and powers conferred or imposed 
on them by or under this Act or any 
other Act for the time being in force the 
Standing Committee shall— 

0 supervise the appropriation of the budget grants with 
reference to the progress report of work done and expenditure ; 


General! duties and powera. 
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(b) dispose of all applications for pensions and gratuities ; 


(c) uasist the President in acquiring and disposing of 
buildings and Jands ; and 


(d) write off such sums due to the Corporation as appear 
to the Standing Committee to be irrecoverable. 


18. (1) The Standing Committee shall have access to all the 
accounts of the Corporation, and may 
require the President to furnish any 
explanation which they consider to be necessary as to the receipts 
and disbursements of the Municipal fand. 


Inspection of accounts. 


(2) The Standing Committee may conduct a monthly audit 

Monthly audit of receipts ana Of the Municipal accounts and shall be 

disbursements. bonnd to check the monthly abstract of 

the receipts and disbursements for the preceding month as fur- 
nished by the President, 


19. (1) In any case in which it is provided by or under this 
Power to authorize President Ct that the President may take action 
to take action. subject to the approval, sanction, consent 
or concurrence of the Standing, Committee, such Committee may, by 
resolution in writing, authorize him to take such action in antici- 
pation of their approval, sanction, consent or concurrence, as the 
case may be, subject to such conditions (if any) as may be specified 
in such resolution. 


(2) Whenever the President, in pursuance of any such 
President to inform Commit. Tesolution, takes any action in antici- 
tee of action taken, pation of the approvai, sanction, consent 
or concurrence of the Standing Committee he shall forthwith in- 
form the Committee of the fa t. 


Duties and Powers of the President. 


90. Subject, whenever itis hereinafter expressly so directed, 
to the sanction of the Corporation or the 
Standing Committee as the case may be, 
and subject to all other restrictions, limitations and conditions here- 
inafter imposed, the entire executive power for the purposes of 


General duties and powers. 
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carrying out the provisions of this Act shall be vested in the Presi- 
dent,| who shall also— 


(a) perform all the duties and exercise any powers specifi- 
cally imposed or conferred on him ; 


(b) prescribe the duties of all Municipal officers and 
servants and exercise supervision and control over their acts and 
proceedings, and, subject to any special provisions in this Act, 
dispose of all questions relating to their service, pay, privileges 
and allowances. 


$ 


21. The President may, in cases of emergency, direct the exe- 

cution of any work or the doing of any 
: act which the Corporation or the Stand- 
ing Committee are empowered to execute or do, and the immediate 
execution or doing of which is, in his opinion, necessary for the 
service or safety of the public, and may direct that the expense of 
executing such work or doing such act incurred as the emergency 
may require shall be paid from the Municipal fund: 


ower in emergencies. 


Provided that he shall report forthwith the action taken under 
this section, and the reasons therefor, to the Standing Committee 
and to the Corporation. 


22. The President may, on his own responsibility and by an 
Delegation of powers to cer- order, authorize any Mommissioner, or 
tain officers the Revenue Officer, or the Health Officer 
or the Engineer, to exerciseany of the powers specified in the 
last preceding section. 


23. (1) The President may, subject to the provisions of 
section 22, delegate to any Municipal 

Delegation of powers, duties, i 
functions to any Municipal officer any of the powers, dutivs or 
a functions conferred on him by this Act 
or any rule, by-law or regulation made thereunder except those 
conferred or imposed upon, or vested in him by the following 


sections or sub-sections of this Act, namely :— 


Section 44. Section 80, 
Section 74, sub-section Section 86. 
1 Section 90, 


(1). 
Section 78, Section 91. . 
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Section 95. | Section 821. 
Section 96. Section 822. 
Section 172. | Section 324, 
Section 215. Section 325. 
Section 218. | Section 328. 
Section 221. | Section 829. 
Section 239. l Section 830. 
Section 240. Section 847. 
Section 242. | Section 349. 
Section 244, i Section 850. 
Section 287, sub-section Section 358. 

(1), and sub-section | Section 355. 

8). Section 865. 
Section 298. Section 891. 
Section 301. Section 392, 
Section 310. ! Section 442. 
Section 814. | Section 445, 
Section 815. | Section 451. 


Section 816. 
Provided as follows s 


(a) The President shall not dejegate his power under 
section 58, sub-section (1), to make appointments to 
offices carrying @ salary of more than fifty rupees per 
mensem ; 


(b) the President shall not delegate to any Municipal officer 
his power under section 58, sub-section (8), to fine, 
reduce, suspend, or dismiss any employee, or his power 
ander section 68 to grant leave of absence to any 
employes, unless such employee was appointed by such 
officer by virtue of a delegation of the President’s 
powers of appointment conferred by section 58 ; 


(c) the President shall not delegate his power under section 
66, sub-section (2), to make on behalf of the 
Oorporation any contract involving an expenditure 
exceeding one thousand rupees ; 


(d) when the President delegates under this section any 
power conferred upon him by this Act of entering 
premises between sunset and sunrise the delegation 
shall be made by order in writing specifying the 
name and offigial designation of the officer dele- p 
gated ; ; 
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power or duty which is exercisable or is required to 

. be performed subject to the approval of the Standing 
Committee or the Corporation, the delegation shall be 
made by order in writing and the President shall 
send a copy of such order to the Standing Committee, 
or the Corporation as the case may be. 


|The exercise or discharge by any Municipal officer of any 
‘duties or functions delegated to him under sub-section (1) 
shall be subject to such conditions and limitations (if any) as may 
be prescribed by order of the Presidout and also to control and 
revisio i by the President. 








Powers of the Local Government. 


94! (1) The Local Government may, on receipt of any 
information, depute any officer or officers 

Power to}depnute officers 10 . , : . 
make inspection or exami- tO make an inspection or examination of 
Tempa B ss a any depattment, office, service, work or 
thing under the control of any Municipal authority, and to report 


to them , the result of such inspection or examination, 


. Any officer so deputed may, for the purpose of making 
such inspection or examination, inspect the condition of any part 
of Madras, and may require the President— 





ia) to produce any record, correspondence, plan or other 
document which is in his possession or under his 
control as President, or which is recorded or filed in 
his office orsin the office of any Municipal officer or 
servant, 


b) to furnish any return, plan, estimate, statement, account 
or statistics, or 


e) to furnish a report by himself, or to obtain a report from 
any head of a department subordinate to him and 
furnish the same with his own remarks thereon. 





(8)i Every requisition mado under the sub-section (2) shall be 
complied with by the President without uureasonable delay. 
Mame 
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25. If, on receipt of any report submitted under the last 

Power to require Municipal Preceding section or of any document 

authority Lo take action. furnished under section 29, the Local 
Government are of opinion—— 


(a) that any of the duties imposed on any Municipal 
authority by or under this Act has not been performed or has been 
performed in an imperfect, inefficient or unsuitable manner, or 


-(b) that adequate financal provision has not been made for 
the performance of any such duty, 


the Local Government may, by an order, direct the Municipal 
authorities, or any of them, within a period to be specified in the 
order, to make arrangements to their satisfaction for the proper 
performance of the duties referred to in clause (a), or to make 
financial provision to their satisfaction for the performance of any 
such duty, as the case may be. 


Provided that, uuless in the opinion of the Local Government 
the immediate execution of such order is necessary, the Local 
Government shall, | oforo making au order under this section, give 
the Corporation an opportunity of showing cause why such order 
should not be made. 


26. (1) If within the period fixed by any order issued ander 
S the last precoding sectiou, any action 
Procedure whero Mnnicipal : 
authority fails to take directed under that section has not been 
* action, duly taken, the Local Government may, 
by order,— 


(@) appoint some person to take tho action so directed, 


~ 


(b) Hx the remuneration to be paid to him, and 


(c) direct that such remuneration and the cost of tak- 
ing such uction shall be defrayed out of the Muni- 
cipal fund, and, if necessary, that any one or more 
of the taxes authorized by Part IV shall be levied 
or increased, but not soas to exceed any maximum 
prescribed bý that Part, 
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| (2) The person appointed under sub-section (1) may, for 
the purpose of taking the action directed as aforesaid, exercise any 
of the powers conferred on any Municipal authority by or under 
this Act whioh” are specified in this behalf in the order issued 
under sub-section (1). 


27.1{1) The Local Government may, in addition to, or instead 
Raising bf loan under orders ©. directing under the last preceding 
of Local Government. section the! levy or increase of any 
taxes, | direct by notification, that any sum of money which may 
in their opinion be required for giving effect to any order issued 
under | that section be borrowed by way of debenture on the 
security of all or-any of the said taxes at such rate of interest and 
upon such terms as to the time of ropayment and otherwise 28 may 
be specified in the notification. 


(2) The provisions of sections 99 to 109 shall apply to any 
loan raised in pursuance of this section. 


Control by the Local Government. 


28. When any project is framed by the Corporation for the 
Sanction of Local Government os ronMon. Or oy Ore Or r 
to projects costing over one Works, the entire estimated cost of which 
sacra ae a amounts to one lakh of rupees or more, 
then, otwithstanding that the cost may be included in the budget 
estimate as finally adopted under section 95— 


(a) the work shall not be commenced nntil the said project 
has been sanctioned by the Local Government and 

(b) ifany material change is made inthe project after it 
has been so sanctioned, such change shall not bə 
carried inta effect unless and until the same has been 


sanctioned by the Local Government. 


29. The Local Government may require the President to 


Power d Local Government furnish them with— 
to call, for information and 


pap 

(a) any return, statement, estimate, statistics or other inform- 
ation regarding any matter under his control or 
under the control of any other Municipal authority, 


(b) a repo:t on any such matter, or 
(c) a copy of any document in his charge. 
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e° 
Administration Report. 


80. (1) Tho President shall, ns soon as may bo after the first 
day of April in every year, prepare and 
place before the Corporation a detailed 
report of the administration during the preceding twelve mcnths, 
with a statement of receipts and disbursements on account of the 
Municipal fund. . 


Preparation of Administration 
Repért. 


(2) Buch report and statement, together with any resolutions 
that may have been passed thereon by the Corporation, shall be 
submitted to the Local Government not later than the last day of 
November, or such other date as may hereafter be fixed by notifi- 
oatton, and copies thereof shall be kept for sale at the Municipal 
office. l 


CHaprter ITI, —ELEOTION AND APPOINTMENT OF COMMISSIONERS. 


Election of Commissioners. 


31. The Divisional Cotmmissioners shall be elected for the 
isicktida: ae Nea “Cams several apauone of the City by VOLGIN 
roigsioners. qualified as in the next following section. 


Qualtfications of Voters. 


32. (1) Every person of the male sex who has attained the age 
of twenty-one years shall be a qualified 


} $ * + 
Qualifications of voters culate 


(a) resides within the division for the Commissioners of which 
be votes, and has paid for tle year preceding that in 
which he votes, taxes (other than those leviable under 
section 150) under this Act and due in respect of such 
year, to theaggregate amount of not less than twenty 
rupees ; or 


(b) has paid for the year preceding thatin which he votes 
in respect of the tax levied under Chapters XII, XIII 
and XIV, an amount not loss than twenty rupees 
in respect of immoveable property belonging to him in 
such division; or 
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(c) has, for the six months preceding the year in which 
the election takes place, been tho occupier, as 
owner, tenant or mortgagee, offa house assessed 

-at a monthly rental of not less than twenty rupees 
in the said division ; . 

(d) has resided for six months within the said division 
and graduated in some University in His Majesty’s 
dominions. 





Provided that any company or association of individuals which 
for the year preceding that in which an election takes place has 
paid jtaxes (other than those leviable under section 150) to the 
aggregate amount of not less than twenty rupees shall be entitled 
to one vote in the division in which the principal office of such 
company or association is situated, such vote being given by the 
Seerstary of the company or association or some other person duly 
anthorized i in that behalf. 


2) No person who has been convicted of an offence under 
gecti n 45, which conviction has not been annulled, shall be 
qualified to vote for a pericd of five years following such convic- 


v 





A person owning immovable property in more divisions 
| . = = + e + 

than jone may vote in each division in which he possesses the 

necessary qualification. 


Qualifications for Electson or Appointment as Commissioner, 
33. No person shall be qualified for election as a Commis- 


Qualifi ae for election as ®!006r unless he— 
Commissioner. 


[o is of the male sex; 

| (2) has completed his twenty-fifth year ; 

| (8) is acquainted with the English language ; 

| (4) is resident in the City or within two miles of the limits 
thereof, and has either— 


(a) paid for the year preceding that in which the election 
takes place taxes (other than those leviable under 
section 150) ander this Act and due in respect of 
such year to the aggregate amount of not less than 
one hundred rupees, or 
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(b) been, for six months preceding the aforesaid year, the 
occupier, as owner, tenant or mortgagee im posses. 
sion, of a house of an annual value of not less than 
twelve hendred rupees as determined under sec- 
tion 180. 

34. (1) A person shall be disqualified for election or ap- 
Disqualifivations for election pointment as a Commissioner if such 
or appointment as Commis- 
sioner. person— 

(a) has been at any time sentenced by any Court to 
transportation, imprisonment or whipping for any 
non-bailable offence, such sentence not having been 
subsequently reversed or quashed, or 


(b) is ab the date of election or appointment— 


(i) a Commissioner or officer or servant holding office 
under this Act, or a Presidency Magistrate; or 

(ii) an uncertificated bankrupt or undischarged insol- 
vent; or 


(tit) interested, otherwise than as a shareholder in an in- 
corporated company, in any contract made with or 
work done for the Corporation. 


(2) A person shall not be disqualified as aforesaid, or be 
deemed to have any share or interest in sacha contract or employ- 
ment as aforesaid by reason only of his having a share or interest 
in— | 

(a) any lease, sale or purchase of land or any agreement 
for the same; or 

(b) any agreement for the loan of money or any security 
for the payment of money Only; or ` 

(c) any newspaper in which any advertisement relating 
to the affairs of the Corporation is inserted. 


(3) Notwithstanding anything contained in clause (a) of 
sub-section (1), the Local Government may direct by an order that 
such sentence shall not operate as a disqualification. 


(4) No person, who has been convicted of an offence under 
section 45, which conviction has not been annulled, shall be quali- 
fied for election or appointment for a period of five years following 
auch conviction, : 


` 


A 
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E 35. No Commissioner who has, directly or indirectly by him- 
self or by his partner or employer or 
Prohibition against Commis- 
. aioher’s yoting when inte- uy employee, a share or interest in any 
reeled, matter or thing described in section 34, 
or who has ucted professionally on behalf of any person having 
auc!) share or interest, shall vote or take any part in any proceed- 
ing | lating to that mattes or thing. 


Huplanation.—The holding of shares in an incorporated 
company does not create the concern or interest herein forbidden. 


Resignation of Commissioners. 





36. Any Commissioner may resign his oflice by giving notice 
Powe: of Commissioner te to that effect to the P r esident. 
romei 


| Divisions. 


37. For tho purposes of the election of Divisional Commis- 
sloners, the City shall be divided into 
twenty divisions, the bonndaries of 
which shall be those set out in Schedule IL. 





Divisions of the City. 


Elections. 





38. Subject to the provisions of section 42, there shall at all 


Repregentation of every divi- times be one elected Commissioner for 
“i each division, 


39. Every election of a Commissioner shall be by ballot and 
shall be held at such time and place as 


Election by ballot. 
ù the Local Government may direct. 


Provided that if the number of candidates is the same as or 
less than that of the vacancies the ballot shall be dispensed with 
and the candidates shall be deemed duly elscted. 


40. When the election is by ballot no person shall be deemed 


Minimum number of votes for to have been elected a Commissioner 
lection. unless he obtains at least twenty votes. 


| 


41. All expenses of elections held under the provisions of 


p CAN of expenses of eleo- section 89 shal, be defrayed from the 
tion from Municipal fund. Municipal fund, 
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42. If at any election no candidate obtains the necessary 

, ; number of votes, the Local Government 
Appointment by Local Go- n f oi 
. vernment in default of eleo- may appoint any person qualified for 
MOMs election and the person so appointed ` 
shall be deemed to have been elected for the said division. 


43. (1) If any person has been elected for more divisions than 
Election of same person for O8@ he shall within five days from the 
more divisions than one. date of such election intimate to the 
President the division for which he chooses to serve. 
(2) In default of such intimation the President shall notify 
the division for which such person shall serve. l 


(8) Tho said person shall be deemed to have been elected 
for the division so chosen or notified as the case may be: and 
thereupon the voters of the other division or divisions for which 
sach person has been elected shall proceed to elect a Commissioner 
in the manner hereinbefore provided. 


44. If there is an equality of votes between two or more 
Procedure in cnge of equality C#Adidates, the candidate who paid the 
of votes. highest amount on account of Municipal 
taxation, exclusive of any amount paid as tax leviable under section 
150, for and during the year preceding that of the election shall 
be elected, and if the said candidates have paid equal amounts as 
aforesaid, the President shall give a casting vote and the candi- 
date to whom such vote is given shal! be elected. 


45. (1) It shall not be lawful for any person who is qualified 
or who claims to be qualified to vote at 
any election under this Act to accept or 
obtain, or agree to accept or attempt to obtain, for himeelf or for 
any other person, any gratification for voting or forbearing fo vote 
ot any election. 


( orrupt practices at elections. 


(2) No person shall by any gift or reward or agreement or 
security for any gift or reward corrupt or procure, or offer to 
corrupt or procure, any’ one’ to vote or forbear to vote at sach 
election. 
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| ° 
46. The President as svon as may be after the publication of 
Preparation and publication the Act under section 40 of the Indian 
of lists of qualified persons. Councils Act, 1861*, and hereafter in the 


first quarter of euch year shall prepare and publish 


(a) a list of persons qualified to vote for each division as 
. provided by section 82, and 


| (b) a hist of persons qualified for election as provided in 
} 
section 88 und section 34, 


and may at any time amend and publish the same. 


47, No person whose name does not appear in one of the said 

neliti ug GF piron Wotan lists shall be qualified to vote or to be 
lists. | elected as the case may be. 

48. (1) Publication under section 46 shall be made by affixing 

the list to some conspicuous place in or 

near the Municipal office and in the 


division to which the list appertains. 


Method of publication of lists. 


_ (2) The President shall give notice of such publication in 
the Fort St. George Gazette and in two or more of the local news- 
sence! and the said list shall be open to public inspection at all 
_ reasonable times for fifteen days after the date of the giving of 
such notice. 


49. Any person qualified to vote or to be elected whose 
Procodurg jn case of omiae me has beon omitted from the list may 
sion of;name from lists, within one month from the date of such 
publication request the President to insert his name therein, and 
if his name is not inserted within eight days from the date of 
receipt of such application, such person may apply within fifteen 
days tota Presidency Magistrate for an order for the insertion of 
the rane. 
50., A Magistrate to whom an application is made under the 
Making of an order by Magis- 1#8t preceding section shall, after inquiry, 
trate. make such order as to the insertion of 
- the name of the applicant and as to the payment of the cost of 
the inquiry as he thinks fit. 
| 


#24 & 35 Vict., C. 67. 
e’; u—8 
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51. No appeal shall lie from an order 


é 
Finality of Magistrate’s order, ; : 
made, under the last preceding section. 


52. The lists shall, subject to the provisions of sections 34 and 
Conclusiveness of lists ang 9, be conclusive as to the qualifications 
sale thereof to publio. of persons to vote, or to be elected, and 
copies thereof shall be supplied to the public at the Municipal 
office at cost price. 3 


53. If there is no elected Commissioner fora division, the 

Tomporazy appointment by vocal Government may appoint a Com- 

Local Government. missioner to hold office for such division 
until the election for the same has taken place. 


Removal of Commissioners. 


54. No personwho has been elected or appointed a Commis- 
Disqualifications for contin. “0ner shall continue to be a Com- 

ing to bea Commissioner. missioner after he has been sentenced 
by any Court to imprisonment (being imprisonment not inflicted 
in default of payment of a fine), whipping or transportation or 
has been convicted of an offence under section 45 or after he be- 
comes a bankrupt or an insolvent, or after he acquires any 
interest otherwise than as a shareholder in a Joint Stock Company, 
in any contract or work made with, or done for, the Corporation ; 
nor shall any person continue to be a Commissioner who fails to 
attend three consecutive general meetings or six consecutive 
meetings, be they general, special or adjourned. 


} 


55. Any Commissioner becoming disqualified under the 


Cossation of Commissionership foregoing section shall, ipso facto, cease 


and casos where restoration Poa , 
to oMoe 1s permissible. to bea Commissioner : 


Provided that, where a person has ceased to bea Commis- 
sioner by reason of his having been sentenced or convicted as des- 
cribed in the preceding section, or by reason of his having become 

‘a bankrupt or insolvent, he shall be restored to office for such 
portion of the period for which he was elected or appointed as may 
remain unexpired at the date of such restoration, if and when— 


(a) such sentence or conviction has been annulled on 
appeal or revision ; 
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(b) the disqualification caused by such sentence has been 
removed by an order of the Governor in Council as provided in 
section| 34 ; 

(c) the person in question becomes a certificated bankrupt 
or discharged insolvent. 


Provided further that, in the case of a person who has ceased 
to be al Commissioner in consequence of failure to attend as pro- 
vided in section 54, the Corporation may, in their discretion, 
restore! such person to office at the next general meeting held 
after sach person has ceased to be a Commissioner. 


Term of Office of Commissioners. 


56. Hvery Commissioner shall, subject to the provisions of 
Term ofl omoes of Commis. Section 36 and the last preceding section, 
sioner). hold office for a term of three years from 
the date of the Fort St. George Gazette wherein his election or 
appointment was notified. 





ST Whenever a vacancy is caused by the death, removal 

| or resignation of a Oommissioner, a suc- 
.cessor shall forthwith be elected, or 
appointed in the same manner in which the Commissioner whose 
death, Lemoval or rosignation caused the vacancy was originally 
elected! or appointed. 


Filling np of vacancy. 


CHAPTER IV.—MounicipAn OFFICERS AND SRRVANTS. 
Appointment, 


58. (1) The President may appoint permanently or tem- 

3 porarily such subordinate officers and 
Appointment and punishment y ’ 
of subérdinate officors and servants as the Corporation subject to 
as: the control of the Local Government, 


consider necessary for the purposes of this Act. 


| (2) The said officers and servants shall receive out 
of the; Municipal fund such salaries and allowances as the 
Corporation may fix subject to such modifications as the Local 


Government may direct, sA 
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Provided that the salary payable to any person appointed. 
under this section shall not exceed one thousand rupees per 
mensem. 


(3) The President may, subject to such control as may be 
prescribed by the Local Government, fine, suspend, reduce or 
dismiss any of the said officers and servants. 


59. (1) Any Municipal servant in’ receipt of a salary of not 
less than fifty rupees per mensem may 
appeal to the Standing Committee 
against an order of dismissal by the President, and any such 
servant in receipt of a salary of notless than two hundred rupees 
per mensem may further appeal fromthe order of the Standing 
Committee to the Corporation. 


Appeal against dismissal. 


Provided that in either case the appeal is preferred within 
thirty days from the date of the said order. 


(2) The decision of the Standing Committeo in the one case 
and of the Corporation in the other shall be final. 


Leave of Absence. 


60. (1) The Local Government may grant leave of absence to 

Grant of lenve io President the President or to any of the officers 

and snperior officers. appointed under ‘section 12 in accordance 
with the Civil Service Regulations. 


(2) Whenever such lenve is granted, the Local Govern- 
ment shall appoint some person to act in the place of the absent 
officer. 


61. Whenever leave of absence has been granted under the 
last preceding section, the Local Govern- 
ment may direct the payment out of the . 
Municipal fund of such leave allowances as are admissible under 
the Civil Service Regulations. 


62. The Local Government shall fix the salary and allow- 
Salaries and allowances of #20e8 of the person appointed to act for 
acting officers. any of the said officers. 


Grant of leave allowances. 


63. Tho President may grant such leave of absence as he 
icant ol ieavedoaunordinats thinks fit to any subordinate oficer or 
officers and servanta. * servant of the Corporation. 


oe: ee 
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Mispellanscite: 


64. In respect of officers and servants other than the officers 
i i 2 
ee ere eee appointed under Beckious 9 and 12, ane 
rales doncerning subordi- Corporation may, with the previous 
nape oe Ore. sanction of the Local Government, make 
rules—| 


(a) fixing the amount‘’and nature of the security to be 
furnished by any. such officer or servant ; 


0 regulating the grant of leave of absence, leave sallow- 
ances and acting allowances ; l 


fc) regulating the grant of pensions and gratuities; and 


id) establishing and maintaining a provident or annuity 
fund, nd compelling all or any of such officers or servants to 
contribute to the same, 


65! (1) Any pension, gratuity or allowance granted in 
Payment Dee, REEE S accordance with the rules made under 
rulos of the Corporation. clause (b) or clause (c), as the case may 
be, of the last preceding section shall be paid out of the Municipal 
fund. | 


(2) If an officer serving or having served under the Corpo- 
ration is or has been transferred from or 
pea een aes to the service of the Government, or is 
ment, | employed partly by the Government and 
partly by the Corporation, the Corporation shall contribute to his 
pension and leave allowances to the extent required by the rules 
made by the Governor-Géneral in Council in this behalf and for 
the time being in force. 


CHAPTER V.-—Coxpuct of BUSINESS. 


Contracts and Seal of the Corporation. 





66. (1) The Corporation may onter into and perform such 
; contracts as they think necessary or 
Power of Corporation to make ; . P 
contrasts. expedient for carrying into effect the 
provisions of this Act. 
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(2) With respect to the making of contraots under or for 
the purposes of this Act, the following 


Powers of President. i 
i provisions shall have effect namely :— 
6 


(a) every such contract shall be made on behalf of the 
Corporation by the President ; 


(b) every such contract for any purpose which, in accord- 
ance with any provision of this Act, the President 
may not carry out without the approval or sanction 
of the Standing Committee shall be made by him 
with their prior approval or sanction ; 


(e) no contract (other than an agreement for the acqui- 
sition of immovable property) which will involve 
an expenditure exceeding two thousand rupees 
and not exceeding ten thousand rupees shall be 
made by the President unless the same has been 
previously approved by the Standing Committee ; 


(d) no contract involving an expenditure exceeding ten 
thousand rupees and not exceeding one lakh of 
rupees shall be made by the President unless the 
same has been previously spproved by the Corpo- 
ration ; 


(e) no contract involving an expenditure exceeding one 
lakh of rupees shall be made by the President 
unless the approval of the Corporation and the 
Local Government has been previously obtained. 


(3) The foregoing provisions of this section shall apply 

Variation or discharge ofcon- tO a Variation or to a discharge of a 

tracts. contract as well as to an original con- 
tract. 


67. (1) Every contract made by the President on behalf 
Form of contracts and use of OË the Corporation shall be entered into 
seal of Corporation. in such manner and form as would bind 
him if it were made on his own behalf, except that the common 
seal shall be used where necessary; and every such contract may 
in the like manner and,form be varied or discharged. 
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(2) Hvery contract for the execution of any work or the 
supply of any materials or goods which will involve an expendi- 
tur exceeding one thousand rupees shall be in writing, shall be 
sealed with the common seal of the Corporation, and shall 
specify— 


(a) the work to be done or the materials or goods to be 
supplied, as the case may be, 

(b) the price to be paid for such work, materials or 
goods, and 


(c) in the case of a contract for work, the time within 


` which the seme or any specified portions thereof 
shall be completed. 


(3) The common seal of the Corporation shall remain in the 
custody of the President, and shall not be affixed to any contract 
or fother instrament except in the presence of the President 
or lof one of the officers appointed under Section 12, and such 
President or officer shall attach his signature to the contract or 
yo in token that the sume was sealed in his presence. 


- (4) No contract executed otherwise than as provided in 
this section shall be binding on the Corporation. 


68. (1) Whenever the President is about to enter into any 
contract for the execution of any work 
' Tenders. 

h or the supply of any materials or goods 
which will involve an expenditure exceeding two thousand rupees, 
the Standing Committee shall at least seven days previously call 
for tenders by advertisement. 

: (2) Whenever the acceptance of a tender will involve an 
expenditure exceeding ten thousand rupees, the Standing Committee 
shall place before the Corporation the specifications, conditions and 
estimates and tenders received, specifying the particular tender, if 
any; which they recommend for acceptance. 


(3) Whenever the acceptance of a tender will involve an 
expenditure exceeding one lakh of rupees, the Corporation shall 
submit to the Local Government the specifications, conditions and 
estimates and the tenders received, specifying the particular tender? 
if} any, which they recommedd for acceptance. . 
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(4) No Municipal authority shall be bound "to accept any 
tender which has been made; but any such sathority may accept 
any of such tenders as may appear to be the most advantageous, or 
may reject all the tenders. ° 


69. The President shall take such security as he may deem 
PERETE EN E sufficient for the due performance of 
contract, any contract into which he enters after a 
tender has been accepted, and may, in his discretion take security 
for the due performance of any other contract into which he 
enters under this Act. 


Municipal Office. 


70. ‘the Corporation shall provide an office within the City 


for the trausaction of business. 
Provision of an office by Cor- 
poration. 


d 


Municipal Records. 


71. The Commissioners shall have access during office hours 
ie to any records of the Corporation at the 
Accoss of Commissioners to N i 
records. office provided under the last preceding 
section after giving due notice to the 
President. : 


Provided that the President may for reasous given in writing 
forbid such access. 


Meetings of the Corporation. 


72. (1) There shall be twelve general meetings of the Corpo- 
ration in every year for the transaction 


General meetings. : 
of business. 


(2) The general meetings shall be held at the Municipal 
office once in every month. 


(3) The President shall canse notice of every such meeting 
and of the business to be transacted thereat to be published in the 
Fort St. George Gazette.and in two or more of the local newspapers 
at least six days before the meeting. 
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73. (1) At each of the genvral meetings held in the months of 
E TEET April, June, August, October, December 
outs and progress and Febrnary, the President shall place 
ror before the Corporation a statement of 
TOT and disbursements on account of the Manicipal fund from 
the close of the last preceding year up to the close of the month 
before that in which the meeting takes place, and also a progress 
report jof work done up to the same date. 


2) Such statement and progress report shall be published 
by the [President. 


74: (1) The President may, whenever he thinks fit, and shall, 
Eonia on & request in writing signed by any 
ten Commissioners, call a special meot- 

ing of the Corporation. 


(2) Any such special meeting shall be held at the Muni- 
cipal office. 


(3 No such meeting shall be held unless at least four days’ 
notice, , ppecifying the purpose for which such meeting is to be held 
and the time thercof, has been given by the President by a notice 
addressed to each of the Commissioners, and been published in two 


or more of the local newspapers. 
| 


Transactson of Business by the Corporation. 
75/ Except as provided in the next following section, no 
business shall be brought before or 
transacted at any meeting other than 
the business specified in the notice given under section 72 or section 
74, as the case may be. 


Business | oe transacted. 


76) (1) Any Commissioner may, after giving previous notice, 
Wstraordinary and urgent Pring before a meeting a resolution in 
business. regard to other business than the business 


specified as aforesaid, 


2) Such previous notice shall contain the resolution which 
the Commissioner intends to move, and shall be left at the Munici- 
pal office three clear deys before the meeting. ae 

. 9 


> A 
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è 
(8) Tho President shall cause such notice to be served on 
every Commissioner by post and to be published in two or more of 
the local newspapers. 


(4) The President may with the consent of the majority of 
the Commissioners present at any meeting, bring forward any urgent 
business. 


77. All acts authorized to be dbne, and all questions autho- 
rized to be decided, by the Corporation 
shall, save as herein otherwise provided, 
be done and decided by a majority of the Commissioners present 
and voting at a meeting. 


Decision by majority. 


78. (1) The President shall preside 


Presiding officer at meetings. : ‘ : 
į at all meetings at which he is present. 


(2) The President may vote at any meeting and shall, incase, 
of equality of votes, have a second or casting vote. 


(3) In the absence of the President, the Commissioners 
present at a meeting shall choose some one of their number to 
preside, who shall for that meeting have all the powers of the 
President. 

(4) No business shall be transacted at any moeting unless 
Quorum. there is @ quorum. 


(5) Seven Commissioners at a general meeting and ten at 
a speciul meeting shall, for the purposes of sub-section (4) consti 
tute @ quorum. 


(6) If at any meeting there is not a quorum, the President 
shall adjoarn the meeting to such date 
as he thinks fit. 


Adjournment, 


Provided that if a meeting is adjourned moro than once, the 
date named on the second or subsequent occasion of adjournment 
shall not be more than fifteen days thereafter. 


‘79. The President ofa meeting at which there isa quorum may 


Adjournment by President with with the consent of a majority of the 
donsent of Commissioners, Commissioners present adjourn the sume, 
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80. (l) Minutes of the proceedings at all meetings of the 
Entry .of proceedings inmi- Corporation shall be entered in a book to 
nute book. be called the minute-book and shall be 
signed f by the President or presiding Commissioner after each 
meeting. 


e The minute-book shall be opon at the Municipal office 
atall reasonable times to the inspection of any Commissioner with- 
out payment und to the inspection of any other person on payment 
of a fee of eight annas. 


(8) A copy of all such minutes shall be submitted by the 
President to the Local Government. 
t 


| Special Commettees 


81. (1) The Corporation may appoint from among their own 
E EE T 26 pastel number Committees consisting of such 
Committees e - number of persons as they think fit for 
the purpose of inquiring into and reporting on any matter which ` 
is reserved by this Act for the decision of the Corporation and 
which jis not at the time under the consideration of a Sub-Com- 
mittee/appointed under section 82, 





(2) The proceedings of every such Committee shall be 
Se in writing and submitted to the Corporation. 


Sub-Committees. 


82. The Standing Committee may appoint two or more of 


‘Appointment oi Su Comit: their own number as a Sub-Committee 
tees. , and may delegate to the same all or 
any of, the powers vested in them by this Act. 


2 Meetings of the Standing Committee. 


83. (1) Tbe Standing Committee shall meet for the tran- 
saction of business twice at least in 


Number of tin 
umber of meetings, every month at the Municipal office. 


(2) The President shall preside over all meetings at which 
he is present, i 


e 
Pa 


Presiding officer at meetings, 
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(8) In the absence of the President, the Members present st 
a meeting shall choose one of their number to preside, who shall 
for that meeting have all the powers of the President, . 


(4) The President may vote at any meeting and shall, in 
case of equality of votes, have a second or casting vote. 


(5) No business shall be transacted at any meeting of the 
Standing Committee unless there is a 


Quorum. 
quorum. 


(6) Three Members of whom tke President may be one shall 
constitute a quorum., 


(7) All questions shall be decided hy a majoiity of the Mem- 


Decision by majority. bers present and voting at such meeting. 


(8) Any Member of the Standing Committee who fails to 

AE OP. Merten, <a attend four consecutive meetings held 

Member to attend meetings. under sub-section (1) shall cease to be 
a Member of the Standing Committee. 


Provided that such person may be re-elected by the Corpo- 
ration at any meeting. 


84. The Standing Committee may frame rules for the regula- 


Power to make rules for regn- tion of thoir proceedings. 


lation of proceedings. 

85. (1) The President may, whenever he thinks fit, and shall, 
on receiving a requisiticn signed by 
any three Members of the Standing 
Committee, call a special meeting of tha same, to be held within 
three days from the date of receipt of such requisition. 


Special meetings. 


(2) Every such requisition shall state the purpose for which 
such meeting is required, and the President, in calling such meet- 
ing, shall specify the said purpose. 


Supplemental Provision. 


86. (1) No act done or proceeding taken under this Act shall 


Validation of acts and proceed- be questioned merely on the ground— 
yogs. b 7 
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(a) of any vacancy or defect in the constitution of the Cor- 
poration, or of the Standing Committee or of any Special or Sub- 
Committee, or 


l 





(b) of any defect or irregularity in such act or procecding, 
not affecting the merits of the case. 


(2) Every nfceting of the Corporation, the minutes of the 
proceedings at which have been signed as prescribed in section 80, 
shall| be deemed to have been duly convened and to be free from 
all defect and irregularity. 


a ET 


PART JIT —FINANCE. 


CoarreEr VI.— MUNICIPAL FUND. 





87. (1) All moneys pay able to the credit of the Corporation 
shall constitute » fond which shall be 
ia called the Municipal fund und shall be 
held in irust by the Corporation for the purposes of this Act. 


Munio 
J 





| (2) The said fund may be expended on all or any of the pur- 


E E senate poses detailed in Schedule IV. 


t a * a 
_ 88. Th Corporation may, with the previous sanction of the 
ee eee Local Government, make such contri- 
Contribution for public exhi- . , ; 
“pitita, SecHe or enter- butions as they think fit towards the 
bainment. expenses of blio exhibi 
penses of an, publio exhibition, cere- 
mony or entertainment in the City. 


89. (1) Tf the expenditure incurred by any authority cons- 
Contribution to Municipal” tituted under the Madras District Mu- 
a aaa Board, nicipalities Act,* 1884, or the Madras 
Loci Boards Act,t 1884, for any of the purposes described in 
Schedule IV of this Act is such as to benefit the inhabitants of the 


City. 








(a) the Corporation may, with the previous sanction of 
the Local Government, contribute towards such ex- 


penditure, or : 


#* Mad. TV of 1884. : + Mad. V of 1884. 
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(b) the Local Government may by an order direct the 
Corporation to show cause why such contribution 
should not be paid. 


(2) I£ the Corporation fail to show such cause within 
one month from the date of receipt of an order under sub-section 
(1), the Local Government may direct the payment of such amount 
as they think fit as a contribution from the Municipal fund towards 
the said expenditure. 


90. (1) All moneys received by the Corporation shall be 
Deposit in banks and invest. lodged in the Bank of Madras, or with 
ment in securities. the sanction of the Local Government, 
in any other bank, and shall bo credited to an account entitled 
“the Municipal fund”, and may, with the like sanction, be 
invested in any one of the securities specified in section 2G of the 
Indian Trusts Act, *1882. 


(2) All expenses incurred on behalf of the Corporation 
under this Act shall be paid out of the said fund. 


Provided that payment of any sum due by the Corporation ex- 
ceeding one hundred rupees shall be made only by means ofa 
cheque. 


(8) All orders or cheques against the said fund shall be 
signed by the President, or in his absence by the Revenue Officer, 
or the Health Officer, or the Engineer, if so authorized by the Pre- 
sident in that behalf; and the said Bank may pay all orders or 
cheques against the said fund which are so signed. 


Onarter VII.—Bopagr. 


91. (1) The President shall, before the end of January in 
Preparation and submission of OVErY year, prepare and submit to the 
budget. Standing Committee a budget containing 
a detailed estimate of income and of expenditure for the ensuing 
financial year, together with proposals as to the amount of taxes 
to be levied, or loans to be raised, for the purpose of meeting such 


expenditure. 





+ TI of 1882. 
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12) The said estimates shall be accompanied by the proposals 
of the Director of Public Instruction, the Surgeon-General, and tre 
Sanitary Commissioner, in respect of the expenditure required for 
the elementary education of the poor, for hospitals, dispensaries and 
medical education, and for sanitary purposes and vaccination. 


(8) All estimates fur new works and special repairs shall be 
submitted for sanction to the Standing Committee not less than six 
weeks before the neeting held to consider the budget. 


} (4) The said meeting shall be held in February or such 
i month as may by notification be fixed by the Local Govern- 
menti 


™ 


92. The budget, as approved by the Standing Committee, 
hal ; ; 
pl ean SE E sha l be printed and published, and sub- 
approval by Standing Com. mitted to the Corporation before the 
esi end of February or such other month as 
may [by notification be fixed by the Local Government. 


93. ‘The Corporation shall consider the budget at a special 

Consideration of budget by meeting to be called in the month of 

pt aaa March or such other month as may by 
notification be fixed by the Local Government. 


94. The Corporation may pass or modify all or any of the 
ee or modification of items entered in the budget, or may 
b by Corporation. refer the budget to the Standing Com- 
mittee for further consideration, or may reject any item therein or 
add any item thereto. 


Provided that no such modification, rejection or addition is in- 


consistent with the provisions of this Act. 
95. (1) The busget, as passed by the Corporation, shall be 
Bub i$ ion of bndget to Locul submitted by the President to the Local 
ernment. Government not later than the third 
weektin March or such other date as may hereafter be notified. 


b 

' (2) The Local Government shall pass such orders on the 
budget as they think fit and may reject or modify all or any of, the 
items|entered therein, or add any item thereto. 


l 
l 
i 
| 
I 
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Provided that no such modification, rejection or addition is 
incousistent with the provisions of this Act or involves the raising 
of a loan. 


(3) The Corporation shall abide by the budget as Approved 
by the Local Government. 


96. (1) The President may at any time prepare a supplemental 
Denmat budget and shall place the, same before 
supplemental budget. the Standing Committee. 


' (2) Ifthe Standing Committee pass the said budget, it 
shall be printed and published, and a copy furnished to each Com- 
missioner wt least six days before the meeting at which it is to be 


considered. 


(8) If the Corporation pass the said budget, the President 
shall without delay submit it to the Local Government, and the 
Local Government shall deal with it in the manner provided in the 
last preceding section. 

97. (1) Tha Corporation, may, on the recommendation of the 

Gwen colt Coerereiion o nier Standing Committee and with the 

budget. sanction of the Local Government or 
under such rules as the Local Government may make.— 


(a) raise or reduce the allotments under any head of ex- 
penditure in the budget or in any supplemental 
budget, or 


(b) transfer the allotments from one pete of exponditure 
to another. 


Provided thal no such increase, reduction or transfer is in- 
consistent with the provisions of this Act, 


Provided also that the total amount of expenditure as shown 
in the budget and in any supplemental budget as passed by the 
Local Government as aforesaid is not exceeded. 


(2) Every increase, reduction or transfer of allotment shall, 
upon being sanct‘oned by the Local Government under this section, 


be deemed to form part of the budget. 
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t © 
98. (1) No payment of any sum ‘out of the Municipal fund 
Restrictios|on payments out Shall be made or authorized by the 
ob Manipipal sane. President unless the sum is covered by 
an allotm| t ûnder a grant in the budget and # sufficient balance 
of such tains is still available : 
| 


Provided that the fpllowing items shall be excepted from this 
prohibition, namel y— ; 


(a) refunds of taxes and other moneys which are author- 
_ ized by this Act; 








b) repayments of moneys belonging to contractors or 
other persons and held in deposit and of moneys 
collected or credited to the Municipal fund by mis- 
take; 


) costs incurred by the President in the exercise of the 
powers conferred. upon him by section 21 ; 


d) sums payable uuder section 26, sub-section (1), clause 
(c), and section 109, sub-section (2) ; 


minnl court passed against the Corporation or against 
the President ee-oficto or under a compromise of 
any suit or other legal proceeding or claim or paid 
into Court under section 457, sub-section (8) or 
sub-section (4) ; 


f) any sume which the President is required or empower- 
ed to pay under the provisions of this Act by way 
of compensation or expenses ; 


(g) the salary payable to a Special Sanitary Officer ap- 
| pointed under section 18 ; and 


h) expenses incurred by the President under section 

867, sub-section (4), and expenses incurred in anti- 

cipation of recoupment from person liable, under 

section 215, section 244, section 245, section 257, or 
section 442, 





” I9 
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(2) Whenever any sum is expended by the President under 
the proviso to sub-section (1) he shall forthwith communicato the 
circumstances to the Standing Committee who shall take snch 
action under sestion 97 as may under the circumstduces be expe- 
dient for covering the amount of additional expenditure. 


Ouyaprer VIJHI— Loans. 


99. The Corporation may, with the approval of the Local 
Government and the sanction of the 
Power of Oorporntion to bor- ` i 

row money for construction Government of India, and in pursuance 
Se pelanaene orer of any resolution passed at a special 
meeting, borrow, by way of debenture or otherwise, on the security 
of all or any of the taxes, tolls. fees and dues authorized by this 
‘Act, and at such rate of interest and npon such terms as to the 
time of reppyment and otherwise as the Government of India 
may approve, any sums of money which may be required for tho 

construction of works of a permanent nature under this Act. 


Cai 


100. ‘The Corporation may, with the approval of the Local 
Beene T EA TATE Government and the sanction of the 
row money for payment of Government of India, borrow, by the 
ene: issue of new debentures, or otherwise, 
any money that may be required— 


(a) to pay any moneys for the time being due on any deben- 
tures.issued under section 99 or under the City of Madras Munici- 
pal Act,* 1884, or any enactment repealed thereby, or 


(b) to pay off any debt due to the Government. 


101 The time for the repayment of any money borrowed 
faa under section 99 shall not ordinarily 
repayment of monoy 
borrowed under sections 99 exceed 44 years and shall in no case 
ant ae exceed 60 years, and the time for tho 
repayment of any money borrowed under section 100 tor the pur- 
pose of discharging any previous loan shall not, except with tho 
express sanction of the Government of India, extend beyond the 
unexpired portion of the period for which such previous loan was 
sanctioned. 


e Eeee aee e 


, * Mad I of 1884. 
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102! Notwithstanding anything hereinbefore contained, the 
TEN a MEN borrowing powers of the Corporation 
shall be limited so that the sum payable 
mee tnterest and for the maintenance of the sinking funds 
as hereinafter prescribed, and for interest and repayment of any 
sums borrowed otherwise shall not exceed ten per cent. on the 
annual value of buildings and lands as determined under Chap- 

ter XIT.} ° 


All debentures issued under this Chapter shall be in 
REP” as ETEA such form aS a Corporation, with the 
i previous sanction of the Government of 


India, may determine; and shall be transferable by endorsement 
and the Fight to sue in respect of the moneys secured by any of 
such debentures shall be vested in the holdérs thereof for the time 
being without any preference by reason of some of such debentures 


being Pe rin date to others. 


104) (1) The Corporation shall maintain sinking funds for 
Maintenance and investment, ÈRO repayment of money borrowed on 
of sinking funds. debentures issued and shall pay by 
quarterly G into such sinking funds such sum as the 
Local Government may determine to be sufficient for the repayment 
within the period fixed for the loan of all moneys borrowed on 
debentures issued. 






All money paid into the sinking funds shall, as soon as 
be invested under the orders of the Corporation, in— 


(a) Securities of the Government of India, or 
(6) Securities guaranteed by the Government, or 
( c) Madras Municipal debentures ; 


a a shall be invested in the joint names of the Chief Seore- 
tary to the Government of Madras, and the Accountant-General of 
Madras, k the time being, to be held hy them as trustees for tho 
purpose of ropaying at dic dave from time to time the debentures 
issued b | the Corporation. 

(8) All dividends and other sums received in respect of any 
such investment shall, as soon as possible after ‘receipt, be paid 
into the inking funds and invested in the manner prescribed by 
sub-section (2). 


y 
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(4) When any part of a sinking fund is invested in the Madras 
Municipal debentures, or is applied in paying of any part 
of aloan before the prescribed period, the interest which would 
otherwise have been payable on such debentures or oh such part of 
the loan shall be paid into the sinking fund and invested in the 
manner prescribed by sub-section (2). 


(5) Any investment made under this section may, subject to 
the provisions of sub-sections of (2), be varied or transposed. 

105. The aforesaid trustees may apply a sinking fund, or any 
part thereof, in or towards the dis- 
charge of the loan or part of a loan for 
which such fund was created ; and until such loanor part is wholly 
discharged shall not apply the same for any other purpose. 


Application of sinking fund. 


Provided that when any loans or parts thereof have been con- 
solidated under section 107, the trustees shall transfer to the sink- 
ing fond of the consolidated loan so created such part of the sink- 
ing funds of the original loans as may be proportionate to the 
amount of the original loans incorporated in the consolidated loan. 


106. (1) The aforesaid trustees shall, at the end of every year, 
submit to the Corporation a statement 
Annual statement by trustees. 
showiug— 
(a) the amount which has been invested daring the year 
under section 104, | 
(b) the date of the last investment made previous to the 
_ submission of the statement, 
(c) the aggregate amount of the securities then in their 
hands, and 
(d) the aggregate amount which has up to the date of the 
statement been applied under the last preceding 
section in or towards discharging loans, 
(2) Every such statement shall be laid before the Corpora- 
tion and published. 

107. (1) Notwithstanding anything to the contrary contained 
Power of Corporation to con- in this Chapter, the Corporation may 
, solidate their loans. consolidate all or any of their loans and 
for that purpose may invjte tenders for a new loan (to be called 
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of Municipal debentures to exchange their debentures for scrip of 
such loan. 


| (3) The terms of any such consolidated loan and the form 
of its scrip and the rates at which exchange into such consolidated 
loan shall be permitted shall be subject to the prior approval of 


the Government of India. p 
| 
| (8) The period for the extinction of any such consolidated 
loau shall not without the sanction of the Government of India 
extend beyond the farthest date within which any of the loans to 


be consolidated would be otherwise repayable. 


(4) The Corporation shall provide fòr the repayment of any 
a consolidated loan by a sinking fand in the manner prescribed 
in section 104, having regard to the amount transferred to such 
sinking fund under section 105, 


108. All payments due from the Corporation for interest on 

Pricey Bea nein and repayments of loans shall be made 

rest and repuymentof loans in priority to all other payments due 
Ov enna es from the Corporation. 


109. (1) If any money borrowed by the Corporation from the 
Government, whether before or after the 

Attachment of Municipal fund : j 
forirecovery of money bor- commencement of this Act, or any inte- 
rowed from Government. vost or costs due in respect thereof, is 
or are not repaid according to the conditions of the loan, the 
Local Government may attach the Municipal fund or any part 

thereof. r 


(2) After such attachment, no person except an officer 
appointed in this behalf by the Local Government shall in any 
way/deal with the attached fand ; but such officer may do all acts 
in respect thereof which any Municipal authonty, officer or servant 
might have dong if such attachment had not taken place, and may 
apply the proceeds in satisfaction of the arrears and of all interest 
and [costs due in respect thereof and of all expenses caused by the 
att 'hment and subsequent proceedings : 


+ 
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Provided that no such attachment shall defeat or prejudice 
any debt for which the fund attached was previously charged in 
accordance with law; but all such prior charges shall be paid out 
of the proceeds of the fund before any part of the proeeeds is 
applied to the satisfaction of fhe debt due to the Government. 


Cuarrer [X.—Accounts. à 


110. The Local Government shall before the end of every 
Appointment of auditors of 2@ncial year appoint two persons to be 
Accounts. auditors of the Municipal accounts who 
shall maintain and keep a continuous audit of the same during 
the financial year next following ; and the President shall submit 
these accounts to the auditors as required. - 


111. The auditors appointed under 


Powers of auditors. U i 
l the last preceding section may— 


(a) by summons in writing require the production of any 
document, the perusal or examination of which they believe neces- 
sary for the elucidation of the Municipal accounts ; | 


(bì) by summons in writing require any person having 
ile custody or control of any such document, or accountable for 
the same, to appear in. person before them; and 


(c) require any person so appearing before them to make 
and sign a declaration with respect to such document, or to answer 
any question or to prepare and furnish any statement relating 
thereto. 


Duties of auditors. 112. The atiditors shall— 


(a) report to the Standing Committee any material impro- 
priety or irregularity which they may observe in the expenditure, 
or in the recovery of moneys due to the Corporation or in the 
Municipal accounts ; 


(b) furnish to the Standing Committee such information 
as the sad Committee may require concerning the progress of 
their &udit; and 
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(e) submit to the Standing Commitlee a final statement 
of : audit and a duplicate copy thereof to the Local Government 





Within a period of three months from the end of the financial year, 
or iwit fin such other period as the Local Government may notify. 


113. The Standing Committee shall forthwith remedy any 

' e defects or irregularities that may be 
Obligation of Standmg Com: ; : 

ittee to remedy defects ° pointed Out by the auditors and report 


fi ž + 
and irrecnlaritiea. the same to the Corporation. 
| 


, 114 The Corporation shall pay to the auditors out of the 


l Municipal fund such remuneration as the 
Payment of remuneration to 


woditora from Municipal Local Goverament may determine. 
fund. 





mman 


PART IV.—PAXATION. 
Crarrergr X ~—Taxrs. 


Tages and Tolle. 


115. The taxes aud tolls to be levied for the purposes of this 


Levy of tuxoa and tolls. Act shall be as follows :— 


(a) a tax on the exercise of professions, arta, trades an 
callings and on offices and appointments ; 


(b} a tax on buildings and lands; 

(c) a water and drainage tax ; 

(d) a lighting-tax ; 

‘e) a tax on vehicles with springs and on animais; 

J) a tax on carts and other vehicles without springs; 

(g) tolls on vehicles and on animals entering Manicipal 


limits. 


' 116. ‘The Corporation may, with the approval of the Local 


vor of Corporation to levy © oVvernment, levy all or any of the taxes 
nll or any taxes and tolls. and tolis named in the last preceding 
; - ° 
section. 


= as — we ee ee 
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Egemption from Payment of Tages. 


117. The Corporation may exempt, wholly or in part, from 
Power of Corporation to ex- ‘he payment of any of the said taxes 
empt from payment of taxes. any person who is or becomes In their 


opinion, unable to pay the same. 
Insta of Tax-payers, 


118. The President shall prepare and keep separate lists of 
r : 
Preparation cf lists of persons oo a pEoperyy AE PEE TIE 
and property liable to tax- several taxes payable under clauses (a) 
= to (g) of section 115. 


119. Such lists shail be open at all reasonable times at the 

inspection of list at Municipal) Municipal office to the Inspection of any 

office. tax-payer on payment of a fee of two 
annas, 


Onaprer XI.—Tax oN PROFESSIONS AND CALLINGS. 


120, (1) If the Corporation determine to levy the tax speci- 
Levy and payment of profes. fed under clanse (a) of seotion 115, 
sion tax, every person who within the City exer- 
cises any profession, art, trade or calling, or holds any office or 
appointment bringing him within one or more of the classes of 
persons specified in Schedule V, shall pay the sum specified in the 
said Schedule es payable by persons of the class in which such 
person is placed. 


(2) Notwithstanding any notification by the Local Govern- 
ment under clause (6) of section 3, no person shall claim exemp- 
_ tion from the operation of sub-section (1) by resson of his exercis- 
ing a profession, art, trade or calling within the limits of Fort St, 
George. 


121. (1) The President shall determine in which of the classes 

SEE P T E a T T: Schedule V any person is to be placed 

sident, and may from time to time revise such 
classification. 


.(2) Any person dissatisfied with such classification may 
make an application for revision. 
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(8) Such application skall be dealt with as hereinafter pro- 
vided lin section 172 and section 173. 


122. °The tax leviable under section 120 from a firm or un- 
Liability of member of frm divided Hindu family may be levied 
or undivided Hindu family. from any member of that firm of family» 
. 

3. A person who exercises more than onc profession, art, 
trade or calling, specified in Schedule 
Linbilivy of persons comiuy YW > op holds more than one office or 

und imore than one cl ish 
appointment shall be chargeatle under 


the dikes appropriate to his aggregate income from all such sources. 


{ 


| 
124. No person shall be liable to tax under section 120 in 
respect of any half-year in which he has 
exercised a profession, art, trade or 
calling, or held an office or appointment, 


for & period less than sixty days within the City. 


Non-liability in case of exor- 
cise oe aaa for limited 


125. (1) Ifin any half-year any person exercises a profession, 
art, trade or calling, or holds any office 


i 
es on. for default of pay- 4, appointment, included in Schedule 


; V, for sixty days without paying the 
sum due in rospect of such half-year, the President may cause a 
notice to be served on such person that, if within fiftcen days from 
the date of such service he does not pay the sum due, he will 
be pro ecuted for such default. 


| (2) The President may, in default of pa, ment of the 
sum due and of the costs of service, cause the said person to be 
proseca ted. 


126. (1) The tax payable under section 120 shall be paid in 
moieties, one for each half of the year. 





Payment! of tax in half-yearly 
moieties, 


| (2) Such moiety shall become payable after the person 
liable for the same has, for sixty days reckoned bobeccubnely or 
from time to time in such half-year, oxercised such profession, art, 
trade or calling, or held such office or appointment- 
X-i] 
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127. The President may by rotice require the owner or occu- 
pier of any building or land to furnish 
Requisition on owner or ocou- 
aariin list of persons Within a specified time a list in writing, 
AAR contaming the names of alt persons 
occupying such building or land and specifying the profession, 
art, trade, calling, office cr Sppomtagit of pi such person. 


128. The President may in like wanner B any employer 
as or the head or secretary of any pablic 
Requisition on employers or 


their reprosentatives to fur- or private office or of a firm or com- 
nish such list, 
pany, — 


(a) to furnish within a specified time a list in writing of 
the names of all persons in his employ, or in the employ of such 
office, firm or company, with a statement of the salary or income of 
each of the same; and 


(6) to furnish particulars in regard to any incorporated 
company of which such employer, head or SEUretany, as the case 
may be, is the agent, 


Cuartsk XI1.—Tax on BurLpINas ano LANDS. 


129. The Corporation may levy an annual tax, not exceeding 
ten per cent. of the annual value, 
determined under this Chapter, on all 
buildings and lands, provided that tho | 
following shall be exempt :— 


Levy of tax on buildings and 
lands. 


(a) light-houses ; 


(b) public piers, wharves, jetties and other works connect- 
ed with the harbour of Madras ; 


(c) places set apart for public worship and either actually 
go used or used for no other purpose ; 


(d) hospitals; 
(e) burial and burniug grounds ; and 


(f) any building or land the annual value whereof is less 
then fourteen rupees and the owner whereof has no other property 
liable to tax under this Acts 
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i (1) The annual value of lands and buildings for the 
purpose of this Chapter shall be deemed 

e ala ie Ur ee be the gross annual rent at which 
the land or building might reasonally 

be expected to let from month to month or from year to year., If, 
in thd case of any building not erected for letting purposes and 
not ordinarily let, such gross annual reut cannot, in the opinion of 
the President, be estimated, then the annual value thereof shail be 
deemed to be six per cent. on the sum obtained by adding the 
estimated present cost of erecting the building, less a reasonable 
amount on account of depreciation, if any, to the estimated value 
of the;land valued with the building as part of the same premises. 


| (2) In calculating the value of any land or building 
under|sub-section (1), the value of any machinery thereon or there- 
in i be excluded. 


131. The annual valne of any land or building under this 
: Chapter and the amount of the iax to 
Determyantion of annual valne be paid thereon shall be fixed by the 
or í 
' President. 


182 (1) For the purposes of this Chapter the President may, 
by notice in writing, call onthe owner 
or occupier of any land or building to 

furnish him, within a week after the 
service of the notice with returns of the rent actually received for 
such land or building, of the measnrements thereof and of the 
cost of erecting the building. 





Revurnd and inspection for 
purpose of raluation. 


(2) Every owner and occupier on whom such requisition 

is served shall be bound to comply with the same and to make a 
true return to the best of his knowledge or belief. 

. (8) The President may enter, inspect, survey, and 

measure such building or land, after giving twenty-four hours’ 


notice|to the owner or occupier. 


133. The President shall enter the aad value of all lands 
and buildings fixed by him under section 
sek Os igs value and tax 481, and the tax payable thereon in an 
assessment book to be kept for the pur- 
pose at the Municipal office. Such bodk skall show— 
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(a) the name, nomber and description of the land or 
building ; 

(6) the name of the division and of the street, if any, in 
which the land or building is situated ; . 


(c) the name of the owner of the same ; 

(d) the name of the occupier of the same ; 

(e) the annual valoe of the Ignd or building; and 
(f) the amonnt of the tax payable thereon. 


134. (1) Any owner or occupier may at ary time apply to the 
President to have his name entered as 
Entry of onmes of owners or ‘ fe ely . i 
ocenptors ın assogsmont OWner or occupier in the assessmen 
Dook, book; and the Fresident shall, unless 
there be in his opinion sufficient reason to the contrary (which 
reason shall be recorded in writing), cuase such name to be entered 
in the assessment book. 


(2) No owner or occupier, whose name is uot entered ia the 
assessment book, shall be entitled to object that »ny bill, warrant or 
notice required by this Act to be served onthe owner or occupier 
of u building has not been made out in his name. 


185. (1) Whenthe assessment book is complete in respect of 
any division or part of a division the 
Inspection of assessment booh President shall give pubiic notice thereof. 
nnd making of extracts. : 
Such notice shall state where, and bet- 
ween what hours, such book may be inspected. 


(2) Any person who is the owner or occupier uf any land or 
building included in such book or agent of such owner or occupier 
shall be permitted to inspect the said book and to make extracts 
therefrom froe of charge, and any other person shall be permitted 
to inspect the said book and to make extracts therefrom on payment 
of a fee of one rupee ou each occasion, 


136. The President may, at any time, subsequent to the 


publication ofthe notice under section 
Amendment of a93.6-sment 
book. 185 amend the assessment book— 


e (a) by altering the valuation of any land cr building, or the 
tax imposed thereon; , . 
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b) by inserting in the assessment book the name of any 
person who is liable to pay the tax on any land vr building, or the 
description of any land or building which is hable to tax ; and 

e 


) by removing from the assessmeut bock the name cf any 
person, who is not liable to pay such tax, or the description ofany 
land br building. 

37. In every case inewhich any land or building is for the 

| first time valued and assessed, or in 

Public notice of frat vanetion which the valuation of any land or build- 
and sssossment, : a . i 

| ing is increased, the Presidert shall give 

special notice thereoť to the cwner or occupier of the same; 

and when the valuation is increased, such notice shall state the 


grounds of the increase, 


188. When any amendment has been made in the ussussinent 
: bonk under section 136, the new valuation 
Effect |of outries in sassess- shall take effect from the commencement 
ment bouk. i 
ol the half-year next succeeding that in 
which the novice of objection was delivered under section 189, or 
if no [such notice has been delivered, then from the commencement 
of thé half-year next succeeding thatin which such amcendmont 
was made ; and until that time theold valuation shall continue in 
force} notwithstanding that the period for which it nas made may 
E pired. 
139. (1) Any owner or occupier of any land or building who 
is dissatisfied with a valuation fixed by 
the President ander section 181 or 
section 136 may deliver at the Municipal office a written notice 
stating the grounds of his objection and applying for the revision 
of such valuation. 


Complaints against valuation 


} 
1 


(2) Such notice must be delivered within filteen days after 
the pnblication on the public notice referred to in section 185 or of 
the receipt of the special notice referred to in section 187, 


140. Tho tax fixed by the President under section 181 shall 
C 4 be paid by the owner of the land or 
shi sit ane half-yearly building in two equal instalments, each 
i instalment being payable within fifteen 
days after the commencement of the half-year to which it relates, 
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141. In lien of the tax to be fixed by the President under 

section 181, he may levy on any land 

Lares 3 a ok eee or which is ae apparent toany building 

; or which is occupied by huts, an annual 

tax at a rate not exceeding four rupees for every ground of land 

measuring two thousand and four hundred square feet. The 

provisions of section 182, section 138, section 184, section 185, 

section 136, section 187, section 138, sectiun 139 and section 140 
shall apply to such tax. 


142. (1) When any building hes been vacant for thirty 
consecutive days in any half-year, the 
President shall, if the owner of such 
building or his agent hasgiven notice, remit so much, not exceeding 
a moiety, of the tax due for such half-year, as is proportionate 
to the number of days during which the building was vacant. 


Remission for vacant buildings 


(2) The period in respect of which the remission is made 
shall be caluulated from the date of delivery of such notice to 
the President ; and every such notice shall expire with the half- 
year during which it is so delivered, and shall have no effect 
thereafter. 

143. (1) If any building is constracted or re-constructed, the 

owner shall vive notice thereof to the 

Be et ee ~ president within fifteen days from the 

date of completion cr occupation of the 

same, whichever is the earlier. 

144, (1) If any building is demo- 

Notice of demolition of build- ished, the owner shall give notice 
nee thereof to the President, 


(2) Until such notice is given, the said owner shall be 
liable, at the discretion of the President, to payment of all or any 
of the taxes which would have been leviable had such building 


not been demolished. 


+ 


CHAPTER Xill — WATER anp DRAINAGE TAX. 


145. (1) The Corporation may, in order to provide for the 
maintenance, repair, and extension of 

Levy of water and drainage water-works and works of drainage and 
ii * for interest on any loan for the construc” 
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tion of the same, levy an annual fax on bnildings and lands ata 
rate not exceeding six and a half per cent. on the annnal value 
thereof. 


Provided that buildings and lands which are outside the 
populous parts of the City and no part of which is within one 
hundred and fifty yards of the nearest stand pipe or other supply 
of Mut icipal water available to the public shall be assessed at a 
rate nòt exceeding four and a half per cent. on the said annual 
value! 


Provided also that the Local Government may exempt any 
local gron i in the City from the payment of the said tax or any part 
thereof. 


(2 (2) Such tax shall be assessed and be payable in the same 
| manper and shall be subject to the same 
conditons and exemptions as herein- 
i provided in respect of the tax leviable under section 129 


t 





l 


rooedure. 


6. The President may, in lieu of the tax specified in the 
NER eee ee wee last preceding section, levy on any lands 
pied P ute. which is not appurtenant to any build- 
ing or which is occupied by huts, a 
fixed snnoal tax at a rate not exceeding three rupees for every 
ground of land measuring two thousand and four hundred square 
| 
147, All moneys received under section 145 and the last pre- 
ceding section, or in respect of the 
supply of water under this Act, shall in 
the first place be applied by the Corpo- 
ration to defraying the.expenses of making and maintaining the 
Muni ipal water-works or works of drainage, paying the interest of 
any loan contracted for such works, providing a sinking fund for 
repayment of such loan and meeting churges incurred for any other 
a) connected with the supply of water or with drainage. 





| 
Application of tax and other 
moneys. 


CHAPTER XIV.—~ LIGHTING-TAX. 


148 (1) The Corporation may, in order to provide for the 
lighting of the streets of the City, levy 
onall buildings and lands an anaual 


i of ligbting-tax. 
tax not exceeding two per cent. of the'annual value thereof. 
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Provided that the Local Government may exempt any 
division or part thereof from the payment of the suid tax. 


(2) Such tax shall be assessed and be payable in the same 
manner and shall be subject to the same conditions and exemptions 
as hereinbefore provided in respect of the tax leviable under 
section 129. ° 


* G 


(8) The President shall keep a separate account of all 
moneys received and expended for any purpose connected with 
the lighting-tax. 


149. The President may, in lieu of the tax specified in the last 

preceding section, levy upon any land 

Behe ime oF oc which is not appurtenant to any build- 

ing, or which is oceupied by huts, a fixed 

annual tax at arate not exceeding one rupeo for every ground of 
land measuring two thousand and four hundred square feet. 


CHarrer XV.—Tax on Veuicurs with Srrrxas 
AND ON AXIMALSB. 


150. (1) The Corporation may levy a tax ata rate not exceed- 

ing the rates specified in Schedule VI 

ro ka vehicles and on every vehicle and animal kept or let 
out for hire or used within the City. 


(2) The tax payable in respect of cach half of the year 

shall be payable by any person in whose 

Paymont of tax haliyearly 12 possession or custody or control such 

vehicle or animal may be found, so 

soon as the same has been for thirty days kept or let out for hire 
or used within the City. i 


(3) The President may direct that any vehicle let out for 

hire, or any motor-car, bicycle or tricy- 

ae aa ee eee cle, liable to tax under sub-section (2) 
number in Municipal office. of this section, shall have a number 
i affixed thereto and that such number 


shall be registered in the Municipal office. 
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(4) Every person having such possession, custody or control 
as aforesaid shall be presumed, until 
the contrary is shown, to be liable under 
this section. 






Primary liability. 


Provided that no person shall be liable to taxation under this 
section during any J half-year on account of any vehicle or animal in 
respect of which a license has alroady been taken out for the said 
poriod within the City. 


Provided also that the President may exempt from taxation 
under this section any vehicle none of the wheels of which exceeds 
24 inches in diameter and which is used solely for the conveyance 


of ohildr en. 


151. The tax Joviable under the last preceding section shall 
not be imposed on— 





nxemptions. 

: (a) any vehicle or animal belonging to the Government ; 

' (b) vehicles and animals belonging to the Corporation ; 

| (c) animals exempt from Municipal tax under section 25 of 
tke Indian Volunteers’ Act,* 1869 ; 


' (d) vehicles and animals belonging to members of the Town 
Police or’ to officers of the Corporation employed on ont-door 
duties ; 

(e) vehicles and animals kept solely for sale by ‘builders 
and dealers ; and 


(f) vehicles and animals which have not been used during 


the half-year. 


Provided that such exemption under clause (d) shall not 
extend to more than one vehicle and two animals for any one such 


officer. 


52. (1) The Podeni may çompound for any period not 
exceeding one year with any livery 
stable-keeper or other person keeping 

en and animals for sale or hire for a certain sum to be paid 
for the same in lieu of the tax leviable under section 150. : 


arnt 
‘ 


‘om puatiious. 


: # XX of 1869. 
u—12 
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(2) Every such composition shall be subject to the sanction 
‘of the Standing Committee. 


153. The President may by notice require the occuper of any 
building or land to furnish him with a 


- 


Reqnisition on occupier to i 
' furnish statement of persons statement —. 
liable to tax: 


(a) showing the name and address of every person who 
owns or is in charge of any vehicle or animal which is kept in or 
on such building or Jand and is liable to tho tax imposed under 
section 150, and 


(6) containing a description of such vehicle or animal. 


_ 154. Such statement shall be signed by the occupier and 
Signature ae oinen by Teturned tothe Municipal office within 
hi cae one week from the date of receipt. 


155. - Tho President may canse a bill to be sent to any 
person for the amount of tax for which 
he is believed to be liable under section 
150, and may, subject to the appeal hereinafter provided, recover 
from the said person the amount stated in such bill. 


Recovery of tax. 


156. (1) When any person pays to the Corporation the amount 

of tax payable on any vehicle or animal 

Grant of loense on payment onder scction 150 the President shall 

grant to such person a license to keep 

suoh vehicle or animal for the period in respect of which the pay- 
ment has been made. 


(2) Any person who has received a license under sub- 

: 4 section (1) shall, at all reasonable times 

seen eae during the said period, produce the 
same at the request of the President. 


167. The Commissioner of Police shall, befere registering 
any hackney carriage, satisfy himself 
Obligation of Commissioner of : . 
_ Pofice to satisfy himself of that the tax imposed under section ]50 
Eanes. fener or section 152 upon such carriage and 
storing tie the animals used therefor has been duly 


paid for the last preceding half-year and the current half-year, 
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CHapren XVIL—Tax oN Carrs.’ 


158. (1) Every owner ofa cart or other vehicle without 
springs kept or Jet out for hire or used 
within the City shall register the same 
once In each half year in the Municipal office. 


e 
Registration of vehicles. 


rovided that any member of the Town Police or any officer 
of the Corporation who is employed on out-door duties shall be 
exempted from the provisions of this section in respect of not more 
than one cart or vehicle in his possession. 


-rovided also that no person shall be bound to register a cart 
or other vehicle as aforesaid if the same has already been regis- 
vered within the City for the current half-year, 


(2) Such tax not exceeding three rupees, as the President 
may fix, shall be paid for each such 


Fee for registration. ‘ i 
registration. 


8 j ane President may direct that any cart or other vehicle 
registered under sub-section (1) shall 
haye a number affixed thereto. 


Mixing of number to vehicle, 


(4) The Presidont shall notify certain days in every half- 

i year on which such carts and other 

m iad vohicles shall be registered and num- 
bers assigned, 


159. The tax payable under the last preceding section shall 
not be imposed on— 
Exemptions. 
(a) gun carriages, ordnance carts or wagons or other such 
prope rty of the Government ; 


(b) conservancy carts or other such vehicles belonging to 
the Corporation; and 


' (e) carts or vehicles kept ee ‘for sale by builders and 
dealers. , : ; 
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160. The President may remit any portion of the tax leviable 

anua under section 158 in respect of any cart 

when vehiole possessed for or other vehicle which he is satisfied 

limited period. ë: 

has been kept for a shorter period than 

fourteen days in any half-year or in respect of any cart or vehicle 
which he is satisfied has not been used during the half-year. 


a 
161. (J) All registrations made under section 158 shall be 
| | entered in a book to be kept for the 


Entry of registration in book. a 
purpose at the Municipal office. 


(2) Such book shall be open to the inspection of uny tax- 
payer at all reasonable times without 


Inspeotiim of register. 
chargo. 


162. The President may at any time seize and detain any cart 
a4 l or vehicle which has not been registered 
Seizure of unregistered ' j 

vehicle. nnder section 158, together with the 

) animal drawing the sune. 


Provided that such cari or vohicle shall not be seized and 
detained{when cmployed in the conveyance of any passenger or 
goods. 


163. (1) If the cart or animals seized under the last preced- 
ing section be not claimed and the tax 
due thereon paid within ten days, from 
the date of seizure, the President may direct that such cart or 
animal shall be sold by public auction and that the proceeds of 
the sale shall be applied to the payment of (i) the tax due on the 
chrt or animal sold, (ii) sach penalty not exceeding the amount of 
the said tax as the Presideut may direcf, and (iii) the charges 
incurred in connection with tho seizure, detention and sale. 


Progedure after séizure 


(2) If there is a surplus after such payment, the Presi- 
dent shall, on demand made within‘ six months from the date of 
sale, pay the same to the owner or any person entitled thereto. If 
no such demand is mado, such surplus shall be forfeited to the 
Corporation. 


° (8) If the owner of the cart or animal seized under the 
last preceding section appear within ten days from the date of 
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seizure and claim the same, it shall be returned to hnn-on payment 
of {i)i the tax due thereon, (ii) such penalty not exceeding tho 
amount of the said tax as the President may direct, and (iii) the 


ake ifcurred in connection with the seizure and detention. 


‘ Coapren XVIT.—TOoLLS on VEHICLES AND ANIMALS. 


164. The Corforation may levy tolls as specified in Schedule 
VII on any vehicle or animal entering 
the City. 


Levy of tolls. 


’rovided that this section shall not apply to any vehiclo or 
animal licensed or registered by the Corporation. 


165. ‘The President may construct toll-bars and gates and 


) a > . 
Constrnotion of tull-bars, and @te-keepers’ stations, and may— 
farming our of tolls. 


(a) place the collection of the tolls under the management 
of such persons as he thinks fit, or 


i (b) farm out the same on such terms and conditions as he 
thinks fit, with iberty to the farmer to exercise all or any of the 
‘powers conferred by this Act for the levy and collection of tolls. 
66. Not more than a single payment of toll may be de- 

| manded in respect of any vehicle or 
Clearance for twenty-four : : : 

heurs by single payment animal during any one period of twenty- 
four hours counted from midnight to 





— 
167. (1) If tho toll leviable is not paid, on demand, the person 
Procedure on nou-piyinent of” appointed eo collect it may seize and 
toll. detain such portion of the appurte- 
nances or load of the vehicle or animal in 
respect of which tho toll, or any portion thereof, is due as will, in 
his opinion, suffice io defray the amount so due, and, in the ab- 
sence of such appartenances or load, may seize and detain the said 
vehicle or animal. 


(2) AIl property seized under sub-section (1) shall be sent 
within twenty-four hours to the President, or to such person as 
my have been authorized by him to receive and. sell property- so 
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seized, and the President shall forthwith give public notice that 
after the expiry of two days, exclusive of Sunday, from the date 
of notice he will sell the said property by auction at a place to be 
specified in the notice. ° 


(8) If at any time before the sale has begun, the amount 
due on account of the toll, together with all oxpenses incidental to 
the seizure and detention, is tenderet to the President or other 
person authorized as aforesaid, the property seized shall be forth- 
with released. 


(4) IF no such tender is made, the property may be sold and 
the proceeds of such sale shall beapplied in payment ofi) tho 
amount due on account of the toll, (ii) such penalty not exceeding 
the amount of the toll as the President may direct and (iii) the 
charges incurred in connection with the seizure, detention and sale. 


(5) Ifthere is a surplus after such payment, the President 
shall, on demand made within six months from the date of sale, pay 
the same to the owner or other person entitled thereto, {Tfno such 
demand is made, such surplus shall be forfeited to the Corporation. 


168. No toll shall be leviable on any vehicle or animal— 
Exemptions. | l 
(2) belonging to the Government, 
(b) carrying any stores bolonging to the Government, 
(c) carrying any Municipal or Police Officer on duty, or 
(d) carrying any person or property inthe custody of a 
` Police Officer. 


169, (1) The President may compound with any person living 
outside the City for a certain sum to be 
paid yearly or half-yearly in lieu of all 
tolls payabletunder the provisions of this Act, and shall in such 
case grant the necessary licenses. 


Compositions. 


pê (2) Every such composition shull be subj to the sanction 
of the Standing Commiifes. - 


MADRAS AOT NO. Tr or 1904, 95 


i e 
70. Any person who,— 

(a) not being authorized to collect tolls under this Act, demands 
J or takes any such toll, or- l 





Unlawful coflection of tolls. 


by unlawfully domands or takes any pote or higher toll than 
the lawful toll, or 


io under colour of this Act, seizes, detains or sells any property 
knowing such seizure, detention or sale to be unlawful, or 


(d) in any manner extorts money or any valuable, thing under 
colour of this Act. 


shall be deemed to have committed an offence punishable nnder 
A 384 or section 417 of the Indian Penal Code,* as the caso 
may : 

1 


7L. At every toll-bar, gate or station, æ table of the tolls 
E EE joer shall be put up legibly written or 

i painted in English and in the Tamil, 
Telugu and Hindustani languages in some conspicuons place near 
such oll- bar, gate or station. 


CHAPTER X VIIT,—Revisron. 


72. All comphu.ts agait»t and all applications for revision 
pete E E of classification in respect of any tax or 
applications forre ion by toll leviable under Part IV shall be 
x jar e and twe Commit: board and decided by the President and 
two Commissioner. . ummoned by him. 
One of such Commissioners shall ordinarily bo resident in or repre- 
sentative of the division in which the complainant or applicant 
resides or carries on business, or in which tho property assessed is 
situated. 


178. (1) ‘the summons shall staté the day and hour at which 
the attendance of the said Commissioners 


is required, and they shall be bound to 


ma to Commissionors. 
in accordance therewith. 


atten 






| (2) Hach of the Commissioners so summuned sliall be entitled 
to a fee of ten rupees a every oy’ 8 
attendances, ` 


-XLV of-1860. - 


Fee for attendance. 
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(3) The decision under the last preceding section shall be the 


es decision oE the majority. 
Decision. by ai 


174. No complaint or apait for revision under section 172 

eee E wits shall be heard unless the tax has been 

or application for revision. paid and a petition or application has 
been lodged in the Municipal office,— 


(a) in the case ofa tax under section 120 within fifteen days 
from the date of service of the notice prescribed by section 125, 


(b) in the case of a tax levied under section 129, section 141, 
section 145, section 146, section 148 or section 149 within the time 
allowed by soction 139, and 


(c) in the case of auy other tax or toll, within seven days from 
the date of demand. 


Provided that tho President may in any case admit a com- 
plaint.or application without prepaymont of the tax,'and shall do 
so when the amvuunt of the tax does not exceed five rapeess. 


175. (1) Any person may appeal against a decision under 


section 172. 
Appeal to Magistrates. 


(2) Such appeal shall be heard and determined by two 
Magistrates. 


(3) No appeal shall lie unless— 
(a) the tax or toll has been paid and a petition of appeal 
presented within fourteen days from the date of the 
decision, and 


(b) a notice of intention to appeal to the ETEN is 
given to the- President within seven days from the 


-` date of such decision. 


(4) Such notice shall state the: grounds of appeal and the 
name, occupation and residence of the appellant or of his attorney 
or vakil (if any). 

(5) On the hearing of such appeal no ground of appeal 
shall, except with the permission of the Magistrates, be relied upon 
which has not been set forth -in the petition of appeal. 
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176. The Magistrates may, if they think fit, state a case on 
> by Magistratesto any appeal before them and refer the 
pt: same for the decision of the High Court ; 
hl do so whenever a question of law is involved, if alt ker 






and sh 
the President ‘or the appellant applies in writing in that behalf 
within |fifteen days after the Megistrates’ determination ard de- 
posits such sum as tlfe Magistrates think necessary to defray the 
cost of the reference. 


177. (1) The High Court may pass such order as they think 
High Cotyt’s orders on refor- fit on a reference under the last preced- 
el ing section. 
| 
(2) Upon production of a copy of the order pessed under 
sub-section (1) the said Magistrates shall proceed to dispose of the 
case conor with the terms of the order, and may direct by 
whom the costs of the appeal and reference are to be paid. 


m the event of the amount of any tax being increas: d, de- 
creased or remitted, the President sl.all levy the amount of such 
e or grant a refund accordingly. 


The assessment, revision or demand of auy tax or toll, when no 
complaint, application or objection is made as hereinbefore provided, 
nnd the adjudication of an appeal by the Magistrates shall be final. 

} CHAPTER XTX.—Cotiection or TAXES. 
i 

178. The President shall cause a bill or notice in respect of 

Service df bill or notice fortax ny tax due under this Act to be served 
due. on or senf to the person liable for the 
Same. | 


Provided that in the case of a tax under section ‘20 or Section 
150, the notice or bill given under section 125 or section 155, as 
the oa $ may be, shall be deemed the notice or bill requiring to be 
served ior sent under this section. 








l 179. Such bill or notice shall contain — 
Contents'of bill or notice 


== 


(a) particulars of the demand ; 


® notice of the liability iepa in default of payment; 


end 
M J 3 


2 
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(o) ifthe‘tax is leviable-under section 120 or.section 150, 
notice of the time within which a complaint or an application for 


revision may be preferred. 


180. (1) If within fifteen days from the serving or sending 
of such bill or notice the said tax is not 
paid, and cause fo» non-payment is not 
shown to the satisfaction of the President, such tax with all costs 
muy be levied under a warrant— 


Levy of tax by distress. 


(a) by distress and sale of the movable property of the 
defaulter, or 


(b) if the defaulter is the occupier of any building or land 
in respect of which the tax is due, by distress and sale 
of any property which may ‘be fonnd in or on such 
bailding or land. 


(2) The warrant under sub-section (1) may be in the form 
contained in Schedule VITI. 


181. Any officer charged with the execution of a warrant of 
Power to break open donr or distress issued under section 180 may, 
window. under the special order ‘of the President 


to be recorded in writing, between sunrise and sunset break open 


any outer or inner door or window of a building in order to make 
the distress, if he has reasonable ground for believing that such 
‘building ccntains property which is liable to seizure and if after 
notifying his authority and purpose, and duly demanding admit- 
tance, he cannot otherwise obtain admittance ; 


Provided that such officer shall not enter, or break open the 
door of, any apartment appropriated to females, until he has given 
three hours’ notice of his intention and has given such females an 
opportunity to remove. 


182. (1) The officer charged with the execution of a warrant 
of distress under the last preceding sec- 
tion shall make an inventory of the pro- 
perty seized, and shall at the same time give notice of sale to the 
person in possession of the ‘said property at the time of seizure. 


Inventory and notice of sale. 
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(2) The said notice may be in the form contained. in 
Schedule IX. 


183. „The distress shall not be excessive, that is to say, the 

| property distrained shall be as nearly as 

gee ae distrets to amoant possible proportionate in value to the 
i: sum due by the defaulter, together with 

all expenses incidental to the warrant, distress, detention and sale. 


184. (1) If the warrant is not discharged within the time 
. mentioned therein, the property seized 
ors sufficient portion thereof may be 
sold by publie auction under the orders of the President, who shall 
apply the proceeds in payment of the sum due or such part thereof 
aS " be necessary and of all expenses as aforesaid. 


Sale of property seized. 


(2) If che property seized is perishable or if the expense of 
keeping it and the amount of the tax due will exceed its value, the 
President shall, after giving notice of sale to the person in pos- 
sessio ab tho time of seizure, sell the said property at once. 





(3) The surplus, if any, shall be paid to the person in 
possession at the time of seizure if application is made within 
twelve months from the date of sale; if no such application is 
made, the surplus shall be forfeited to the Corporation. 


(4) No Municipal officer shall directly or indirectly pura 
chase: i property at any such sale. 


185. (1) Eees shall’ be payable on distraints under this. Act 


uccording to the rates. specified in Sche- 
Fees on}distraints. 
! _ dule X. 





\(2) Such fee shall not include the cost of maintaining any 
livestock so distrained. 


: 186. The property of a person in 
Distraint of property wherever default under section 180 may be dis- 
trained wherever the same may be found. 


187. (1) If she sum due from the owner of any building or 
land on account of any tax due ugder 


y of tax fro : ; : i 
7 of tazdrom oooupier. this Act remains unpaid after a bill or 
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notice has been du'y sent or served, the President may demand the 


same from the occupier of the suid building or land, and, on non- 
payment thereof, may recover the same in the manner provided in 
section 180. : 

Provided that no arrears dae from the owner for more than 
one year shall be so recovered from the occupier. 


(2) The occupier may in such case deduct from the rent 

payablo by him to the owner so mach 

oe by oconpier from ag ig paid or recovered nnder sub-seo- 
tion (1). 


188. Instead of proceeding by distress and sale or in case of 
failure to realize by distress the whole or 
eR aE ne Pro- any part of the sum due in respect of 
‘ any tax or payment by way of composi- 
tion for a tax together with the expenses of such distress, the 
Corporation may sre any person liable in respect of any such tax 
or payment due to the Corporation, either during the current year 
in which sach tux, expenses or payment is or are due, or at any 
subsequent period allowed by the law of limitation. 


Or in case of non-payment of any tax imposed by section 129, 
section 141, section 145, section 146, section 148, section 149 and 
" section 150 within fifteen days from the date of the service of the 
bill or notice provided by section 178, the person bound to pay 
such tax and failing to pay the same shall, on conviction before a 


Magistrate, be liable to fine not exceeding twice the amonnt of 
the tax found to be due ; A 


such fine together with any costs of the prosecution which 
may be awarded by the Magistrate shall be levied in the manner 
provided by section 454. 


All arrears of taxes, or «ther payments by way of composi- 
tion for a tax dne to the Corporation at 

Recovery of arrears due at ‘ ’ . . 
coming into operation of the time this Act comes into operation, 


nee may be recovered as thongh they had 
acorued under this Act.’ 
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189. When the name of the owner or occupier is not known, 
! it shall be sufficient to designate him in 
Eon know CE any book maintained under this Act, or 
j in any notice or other proceeding speci- 
fied therein, 4s the “ owner ’ or the “ occupier,” as the case may be, 
of the property on which the tax is leviable. 
l s 


l> 


190. Taxes levied orf buildings and lands shall, subject to 
the prior payment of the land revenue, 

Preferentiul claim of tases , 
levied on buildings ond if any, due to the Government thereon, 
aa be a first charge upon the suid buildings 
or lands and» upon the moveable property, if any, found within or 
upon such building or land and belonging to the person liable for 

such tax. 


9J. No assessment and no charge or demand of any tax 

made under the anthorisy of this Act 
A yy eau due shall be impenched or affected by reason 
ae | of any mistake in the name, residence, 
place|of business or occupation of any person liable-to pay the 
same, or in the description of any property or thing liable to the - 
tax, or of any mistake in the amount, or by reason of any clerical 
error lor other defect of form. 


PART V.—PUBLIC HEALTH, SAFETY AND 
CONVENIENCE. 


CHAPTER X X.-— W ATER-8UPPLY. 


-vwers and Duties of Munictpal Authorities in respect of 
Supply of Water. 


192. (1) The Corporation” shall provide a supply of whole- 

! some drinking water within the City, and 

At Eo ERT at shall cause such mains, pipes and taps to 
ton be Jaid and provided therein, and such 

' tanks, reservoirs, engines, or other works 

to be constructed ond maintained either within or without the City 
as arẹ necessary for the said purpose; and shall erect sufficient 
stand-pipes, fountains or other conveniences for the gratufrous 


+ 


supply of water, è 
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(2) Such: conveniences shall be so placed’ within the 
populous. parts of the City that there shall be one at a distance 
not exceeding one-hundred and fifty yards measured in a direct line 
from.any. house in any public street. ý 


s 
(3) The Corporation shall as far as possible make adequate 
provision that such supply is continnous throughoat the year, and 
that the water is at all times pure and fit for human consumption, 


193: (1) The President may, on application by the owner or 
_ occupier of any building, arrange. for 
Supply of.water for domeatic f , 
purposes. supplying water to the same for domestic 
purposes in such quantities as the 

President deems reasonable and may at any time limit the amount 


of water to beso supplied whenever he considers it necessary. 


(2) The works necessary fon such supply and. any repair, 
extension or alteration of the same shall be carried out by the 
President, and expense thereof shall be defrayed by the owner or 
occupier. ' 

(8) No additional tax shall be payable in respect of such 
supply. 

Haplanation.—A supply of water for domestic purposes shall 
not be deemed to include a supply — 


(a) for animals or for washing vehicles, where such animals 
or vehicles are kept for sale or hire, 


(b) for any trade, manufacture or business, 


(e) for fountains, swimming baths or, for any ornamental 
or mechanical purpose, 


(d) for gardens or for purposes of irrigation, 
(e) for watering streets, 

(f) for flushing purposes, 

(g) for building purposes. 


194. (l1) The President may ab his discretion stpply water 
for any purpose other than a domestic 
Snpply of water for other st : 
than:domestic purposes, purpose, on receiving & written applica- 
s tion specifying the purpose for whichsuch 
supply is required and the quantity likely to be consumed. 
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| (2) For-all water-supplied under -sub:section (1) -payment 
shalli be.made at such rate as may be prescribed by the Btanding 


Committee. 
f L] 


| (8) When any application under sub-section (1) is received, 
the ‘President may, tubject to such charges or rates as may have 
been fixed by the.§tanding Committee, place, or allow io be placed, 
the necessary service pipes, taps and-works (including watermeters) 
of such dimensions and character.as may be fixed by the President 
and may arrange for the sypply of water through such ‘pipes, taps, 
wor j r meters. 


195. Any owner or occupier of any building or land, in or on 
which water supplied under this Act is 
sit Pigeons of misused from negligence or other 
waste of water. circumstances under his control, or used 
in excess of the quantity fixed -under 

section 193 or the last preceding section, or in which the pjpes, 
mains .or other works are ont of repair to such an extent as to 
cause waste of water, shall, if he has knowledge thereof, be bound 


to. ive notice of the.same to the President. ; 


196. If any person whose premises are supplied with water 

neglects to pay the water and drainage 
gate sca. of supply to tax, or any sum payable under section 

i 198 or section 194, when dne, or'to give 
sila provided in the last ‘preceding section, or negligently 
misuşes or causes waste of water, the President may-cut-off the 
supp y of water from the said premises. 


197. “The ‘Corporation shall makeand maintain sufficient 

if ‘fences ‘ind boundaries ‘on'each side of 
, alicia erence: any channel by ‘which water is brought 
for the supply of the City. 


£98. sit. shall not be'lawful forany person -except-with 
l ‘permission duly given ‘and obtained ‘to 
Trespass on land where senter on:land ‘belonging ‘to the ‘Corpore- 


conduit runs or premi 
connected with supply. tion along which ‘the conduit runs, or on 
. any _premiges eonnected with the supply. 


| 
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- 199. If any person contravenes the provisions of the last 
Procedure if name andaddies,s Precedirg section, and his name and 

of trespasser unknown. address is unknown, or if there is reason 
to believe that he will abscond, he may be dealt with under the 
provisions of section 57 of the Code of Criminal P:ocedure,* 1898. 


200. The President may, with the consens of the Corporation 
and the sanction of the Local Govern- 
ment, construct filtering tanks, reservoirs, 
engines, conduits, or other works without the limits of the City for 
bringing water into the same, and may provide tanks, reservoirs, 
mains, foantains and other conveniences within the said limits for 
the use of the inhabitants. 


Construction of waterworks, 


201. All public tanks, reservoirs, pipes, conduits, and other 
Vesting of water-works in Works (not being the property of the 
Qorporation; Government) connected with the supply 
of water to the City, whether made atthe cost of the Corporation 
or otherwise,and all bridges, buildings, engines and other. things 
connected therewith and al] land (not being private property or the 
property of the Government) adjacent and appertaining to the same 
shall yest in the Corporation. 


202. lf a project for laying pipes or constructing conduits 
Powers of Corporation in exe- for bringing water into the City from 
outing works without City. any place beyond the limits of the same 
has been approved by the Local Government, the Corporation and 
their officers and servants may, in the execution and for the pur- 
poses of the work, 


(a) exercise throughout the line of*country through which 
such pipes or conduits are to run all the powers which they may 
exercise under this Act within the City ; 


(b) exercise with the sanction of the Local Government, 
like powers over any lake or reservoir from which a supply of water 
for the use of the City is derived and over all lands ata distance 
not exceeding one thousand yards beyond the high water level of 
such lake or reservoir. 


ic pS iS a ar remanent 


_* Act V of 1898. 
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03. The Magistrate of any district through which such pipe 

or conduit runs may exercise in respect 

Jurisdiction of Magistrate of the work the same powers and 
withdut Ojfy in respect of . . 4... ; 

such Works. jurisdiction asa Magistrate may under 

| ° this Act exercise in respect of any work 


execu ed bya aueia authority within the City. 


204 The President way carry any pipe for the water-supply 
of the City through, across or under any 
Power of President in respect 
of laying pipes. street or Other place, or into or under 
, any building, cellar or vault. 


25 The President shall give reasonable notice of his in- 

tention to proceed under section 204 to 

B a the owner or occupier of any premises 

: affected by the work, and the President 

with the sanction of the Standing Committee, shall pay compen- 

sation|'to any person who sustains damage by the exercise of such 
power, 


206. No person shall by any wrongful act break, injure or 
TR i damageto CAWS damage to any work connected 
1D1610 in 4m 0 
worka: Erga j with the supply of water to the City. 


£07. Tt shall not be lawful for any person without due 
E E E cs authority $o open or remove any lock, 
Ba of lock, cook or cock or pipe, or to draw off or take 
pipe. | water from any work, belonging to or 
under the control of the Corporation, 





Cyaprer XXL. DRAINS, LATRINES AND URINALS. 


Dramage. 
208. (1) The Corporstion shall so far as the means at their 
Maintenanoo of system of disposal permit provide and maintain a 
drainage by Corporation. sufficient system of drainage throughout 
| d > the City. 

(2) The Corporation shall cause all public drains and other 
such works belonging to them to be so constructed and maintain- 
ed as not to be a nuisunce, and shall construct such works as ere 
necessary in that behalf, mo | 
u—14 
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209. All public drains, pipes and drainage works in, along- 
Vesting of drains in Corpora- Side or under the streets or any build- 
tion. ing existing at the time of the coming 
into operation of this Act or afterwards made, and whether made 
at the cost of the Corporation or otherwise, and all works, materials 

and things appertaining thereto shall vest in the Corporation. 

6 

210. Ifthe Corporation conduct any drain, or other work 
connected with the drainage of the City 
ee a a lower across a line of railway, they may, with 
f the sanction of the Local Government 
aud at the cost of the Municipal fand, require the owners of such | 
line to raise or lower the level thereof. 


211. The provisions of section 202 to soction 206 inclusive 
shall be applicable to any drain or other 
such work .constructed or to be con 

structed by the Corporation. 


Application of sections 2v2 to 
206 to drainage works. 


212. (1) The President may, with the sanction of the Stand- 
ing Committee, enlarge, alter, arch over 
or otherwise improve any drain, and may 
discontinue, close up, or destroy any 
drain which is, in his opinion, unnecessary. 


Power of President to im- 
prove drains, 


(2) If by anything done under sub-section (1) any person 
is deprived of the lawful use of any drain, the means of drainsge 
into some public drain, tidal river or other place that may 
lawfully be used for that purpose shall be provided at the cost 
of the Municipal fund. 


213. The President may cause any drain to communicate with 
and be emptied into any fit place, so 
that a nuisance shall not thereby be 
created, or cause the sewage or offensive matter from such drain 
to be conveyed by proper means to a convenient site for its deposit. 
The Corporation may uso or sell such sewage or offensive matter 
for agricultural or other purposes as they deem expedient, but so 
that the same shall not become & nuisance. 


Disposal of sewage. 
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214. The owner or Occupier of any premises shall be enti- 
Right of owner or oconpier fled to cause his honse-drain to empty 
into Mameng sce into a Municipal drain, provided that he 
first obtains the written permission of 

the President and that he complies with sach conditions as the 
President prescribes as to the mode in which and the superintend- 


ence under which ‘communications between honse-drains and 
Municipal drains are to be madö: 


215. (1) No person shall, without complying with the pro- 
visions of section 214, make, or cause 
Unauthorized conueotion with 


Municipal drair? to be made, any connection of a house- 
drain with a Municipal drain. 


(2) The President may, with the approval of the Standing 
Committee, close, demolish, alter or remake any such connection 
made in contravention of sub-section (1) ; and the expenses incur- 
red by|the President in so doing shall be paid by the owner or 
occupier of the premises for the benefit of which the connection 
WES made, or by the person offending. 


216. It shall not be lawful for any person without the per- 

mission of the President to construct 

Cnauthoe, constrain ot any building over a public drain or any 

! part thereof. 

217. (1) The President may by notice direct the owner or 

occupier of any building or land ad- 

joining a public road or street to cons- 

truct culverts over the side-channels or 
ditches} at the entrances to the said building or land, 


Construction of culverts by 
owner i occupier. 


2) Such culverts shall be of the form and size and consist 
of suc | materials as may be specified in the said notice, and shall 
be maintained and kept free from all obstruction at the expense of 
the said owner or occupier 


218. (1) If any building is ata distance not exceeding one 
| hundred and fifty feet from a public 
p a E ai drain or place of outfall of the same, the 
| President may by notice direct the 
| 


t 
} 
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e 
owner of the said building to construct æ house-drain leading 
therefrom to such drain or place of outfall, as the case may be. 


(2) Such drain shall be of the form and size, and con- 
structed of such materials as may be specified in the said notice, 
and shall be at such level and have such fall as the President may 
direct. : , 

219. When a house-drain belonging to one or moro persons 
has been laid in any private street or 
passage which is common to more than 
one building, and the President con- 
siders it desirable that any other premises should bg drained into 
such drain, he may, by written notice, require the owner of such pre- 
mises to connect his house drain with such first-mentioned drain; 
and the owners of such first-mentioned drain shall thereupon be 
bound to permit such connection to be made. 


Connection between house- 
draing, 


Provided that no such connection shall be made except vpon 
such terms as may be prescribed by the Standing Committee and 
until any payment which may be directed by the Standing Com- 
mittee has been duly made. 


220. (1) Ifit appears to the President thatany group or 
block of buildings may be drained more 
economically or advantageoasly in com- 
bination than separately and » publio 
drain of sufficient size already exists or is about to be constract- 
ed within one hundred and fifty feet of any part of such group 
or block of buildings, the President may, with the approval of 
the Standing Committee, cause such group or block of buildings 
to be drained by a combined operation ; and the expenses thereby 
incurred shall be paid by the owners of such buildings, or in the 
case of land occupied by huts by the owners of the land, in such 
proportions as the Standing Committee may think fit. 


Draining of buildings by com- 
bined operation. 


(2) Not less than fifteen days before any work under this 
section is commenced, the President shall give written notice to 
the owners of all the land or buildings to be drained, of the nature 
of the proposed work, and an estimate of the expenses about to be 
imcurred in respect thereof, and the proportion payable by each 
owner. s 4 
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'221. The owner or occupier of any building in a public street 
shall, within fifteen days after receipt 
1 piben foy oatching water and of notice in that behalf from the Pre- 
sident, put up, and thenceforward 
maintain, ‘roper troughs and pipes for catching and carrying 
the} water from the roof and other parts of such building, 
and| for discharging the same in such manner as the Presi- 
dent may allow. 
Public Latrines and Urinals 


‘222. The President shall, so far as the means at his disposal 
permit, provide and maintain in proper 
and convenient places a sufficient number 
of public latrines and urinals so con- 
structed as not to bo a nuisance, and shall canse the same to be 
dai y cleansed and kept in proper order. 





Pona of "publio latrines 
and urinals, 


ae (1) The President may license, for any period not 
exceeding one year, the provision and 
maintenance of latrines or urinals for 
public use. 


Loehaing of public latrines 
and urinals. 


(2) No person shall keep a public latrine or urinal without 
a license under sub-section (1). 


(8) Every licensee of a public latrine or urinal shall main- 
tain itin a clean condition and in proper order. 


Private Latrines and Urinals. 


224. (1) The owner or occupier of every building shall, 
. within fourteen days after receiving 
a ae by omno notice from the President, provide a 
latrine or alter any existing latrine in 
accordance with the direction contained in such notice for the use 
of the persons employed in or about or occupying such building, 
andishall keep the same in a clean and proper manner, and every 
owner or occupier of the ground on which any parcherry or block 
of six or More huts stands shall provide such latrines as the Presi- 
poe may require for the use of the inhabitants of such parcherry 
ir of huts. 


| (2) Sach latrine shall be nidan screened from the 
view of persons passing by or residing ixt the neighbourhood. 
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226: Hvery person employing workmen, labourers or other 
persons exceeding twenty in number shall 
provide and maintain for the separate 
use of persons of each sex so employed 
latrines and urinals of such description and number a$ the Presi- 
dent may consider necessary, and shall keep the same in a clean 
condition. i 


226. Every owner or manager of a market, cart-stand or 
N , cattle-stand shall, within fourteen days 
Provision of latrines and uri- ; . 
nals for markets, cart-stands from the date of receipt of notice from 
one eee the President, provide and maintain for 
e 
the separate use of persons of each sex latrines and urinals of such 
description and number and in such a position as the President 
may require and shall keep the same in a clean condition. 


927. All house-drains, whether within or without the build- 

ing or land to which they belong, and 

po aeg ee coh aa all private latrines, privies and cess- 

pools within the City shall be under the 

control of the Corporation and shall be altered, repaired and kept 

in proper order at the expense and charge of the owner of the 

building or land to which the same belong or for the use of which 
they were constructed. 


Cuarren XXII.—Srrzers. 
Vesting of Streets in the Corporation, 


928. All public streets in the City (not being the property or 
kept ander the control of the Govern- 
Vesting of publio atreeta and ; 

their appurtenances in Oor- ment), and the side-drains, pavements, 
poration. stones and other materials thereof, and 
all erections, materials, implements and other things provided for 
such streets, and all trees not being private property, growing 

thereon or by the side thereof, shall vest in the Corporation. 


Provision of latrines and uri- 
nals for labourers. 


Constructton, Maintenance, Repair and Protection of 
Public Streets. bs 
929. The Corporation shall, at the cost of the Municipal 
fund, cause the publicstreets to be main- 
Montirane and repair of tained and repaired and for those pur- 
"poses may from the same fund meet the 
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e 
cost/of all improvements which are necessary or expedient for the 
public safety or convenience. 


Powers of Standing Com- 230. (1) The Standing Committee 
ü ° may, with the sanction of the Corpore- 
i e tion,~— 


(a) lay out and make new streets ; 

(b) consttuct bridges and sub-ways ; 

_  (¢) turn, divert, ‘or, with the sanction of the Local Gov- 
ernment, permanently close any public street or part 
thereof; and 

' (d) widen, open, enlarge or otherwise improve any public 

° street. 

| (2) Reasonable compensation shall be paid to the owners 

and ooeapiers of any land, or buildings which are required for or 

affected by any such purposes. 





231. (1) When any public street is permanently closed under 
Powel to dispose of portions of section 280, the Corporation may, sub- 
manently-olosed streets. ject to the provisions of section 406, sell 
or lease the site of so much of the road- 
and foot-path as is no longer required, making due compen- 
sation to any person injured by such closing. 

(2) In determining such compensation, the court shall make 
allowance for any benefit accruing to the same premises or any 
adjacent premises belonging to the same owner from the construc- 
ton or improvement of any other public street at or about the 
same time that the public street, on account of which the compen- 
sation is paid, is closed. 

232, (1) The President, with the approval of the Corporation, 
Acquisition of land and build ” may acquire any land required for the 

ings for improvement of purpose of opening, widening, extend- 

H ing or otherwise improving any pvblic 
street, or of making any new public street, and the buildings, if 
any, standing upon such land. 


(2)*Che President, with the approval of the Corporation and 
the sanction of the Local Government, may, acquire, in addition to 
land and buildings acquired under sub-section (1), any land out- 
side|the proposed street alignment, with the buildings, if*any, 
standing thereupon, whioh the Corporation may, in the exercise of 
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. 
any of the powers conferred by sub-seotion (1), consider it expedi- 
ent to acquire, 


Provided that, in any case in which it is decided to acquire 
any land under this sub-section, the owner of such land may retain 
it by paying to the Corporation an annual sum to be fixed by the 
Standing Committee in that behalf, ora lamp sum to be fixed by 
the Standing Committee, not being less than twenty-five times 
such annual sum. 

(8) If any sum payable in pursuance of iie proviso to sub- 
section (2) in respect of any land be not duly paid, the same shall 
be recoverable in the manner provided by this Act for the collec- 
tion of taxes, and, if nobso recovered, the President? may enter 
upon the land and sell the same, with any erections standing there- 
on,-by public auction, and may deduct the said sum and the 
expenses of the sale from the proceeds of the sale, and shall pay 
the balance Gf any) to the defaulter. 

(4) Any sum paid in pursnance of the proviso to sub-section 
(2) or recovered under sub-section (8) in respect of any land shall 
be left out of account in determining the annual value of such 
land for the parpose of assessing it to the taxes mentioned in 
clauses (b), (c) and (d) of section 115. 


(5) Any land or building acquired under sub-section (2) 
may be sold, leased or otherwise disposed of by the Standing 
Committee after public advertisement; and any conveyance made - 
for that purpose may comprise such conditions as the Committee 
think fit as to the removal of the existing building (if any), the 
description of new building (if any) to be erected, the period within 
which new building (if any) shall be completed, and any other 
similar matters. : 


(6) The Standing Committee may require any person to 
whom any land or building is transferred under sub-section (5) to 
comply with any conditions comprised in the said conveyance 
before they place him in possession of the land or building. 


933. (1) If the Standing Committee consider it expedient to 
. define the general line of buildings on 
Pot balldings general line each or either side of any public street 
at the time in ene they shall pa 
m ges of.their intention so to do. = 
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(2) Such line shall not be defined so as to extend further 
back than the line of the wall abutting on the street at its widest 
part. 


(8) Evepy such notice shall specify a period within which 
objections will be received. 


| 1) The Standing Committee shall consider all objections 
received within the said period, and may then make an order 
defining the said line. 

| 


(5) Such order shall be published in the Fort St. George 
n and skall take effect from the date of such publication. 


234. No portion of any building or wall abutting on a public 


street shall be constructed within the 
Rastdeticns on construction of 
buildings or walls within line (if any) defined under section 
such line. 933 
| + 


Provided that the Standing Committee may, in their-discretion, 
permit additions to be made within such line if they merely add to 
the hei ght of, and rest upon, an existing building or wall, upon 
the owner executing an agreement binding himself and his succes- 


sors in interost— 


(a) not to claim compensation in the event cf the Committee 
at any time thereafter deciding that such additions or any portion 
thereof ought to be removed, and 


(b) to pay the expenses of such removal. 


235. (1) When any building, wall, or part thereof projecting 
Setting bhot prajeoting build- across a line defined under section 288, 
ings ori walls. ‘or beyond the front of the building or 
wall on either side of such first-mention- 

ed building or wall, has fallen down or been burnt down or taken 
down, the Standing Committee may, by written notice, require the 
sume to be set hack to or towards the said line or the line of either 


of the adjoingng buildings or walls. 


(2 2) When any building or wall is set back in pursuance of 
any requisition made under sub-section (1), the Corporation shall 
forthwith make fall compensation to the owner of tha building or 
wall for any direct damage which he may sustain thereby. 
x=] 


varme ee m 
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(8) The portion of land added toa street by virtue of any 
such requisition shall become part of the street und shall vest in 
the Corporation ; and the President may forthwith take possession 
of the same on behulf of the Corporation and, if Necessary s clear it. 


Ezplanation.— The expression “direct damage,” us used in sub- 
section (2) with reference to lend, means thé market-vulue of the 
land taken and the depreciation, if any, in the ordinary market- 
valne of the rest of the land resulting from the area being 
reduced in size;. but does not include damage due toany particular 
use to which the owner may allege that he intended to put the 
land, although such use may be injuriously affécted by the 
reduction of the site. 


236. The Standing Committee may, upon such terms as they 
think fit, allow any building or wall 
to be set forward for the purpose of 
improving the line of s public street, 


Setting buildings forward to 
improve line of street, 


237. (1) The Standing Committee may prepare schemes and 
plans of proposed public streets, show- 
ing the direction of such streets, the 
street alignment and building line on each side of them, their 
intended width, and such other details as may appear desirable. 


Projected atieet. 


(2) The width of such preposed streets shall not be less 
thau forty feet, or in any area covered by huts, twenty feet inclu- 
sive of space for foot-paths : 


Provided that this sub-section shall not apply in any case 
in which the street alignment runs along an existing street, and 
the Standing Committeo consider it impractiiable to widen the 
atreet to the extent of forty feet or twenty feet,as the case 


may be. 


(8) It shall be the duty of the Standing Cummittes to lay 
out public streets in areas covered by huts, so far as nay be piac- 
ticable both for the purpose of securing proper vet tilatien for 
hits in such areas, and in view to the contingency of mascury 


buildings being erected therein. 


- 
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(4) When any plan has been prepared under sub-section 
(1), the street to which it refers shall be deemed to be a projected 
public street. and the provisions of section 285 shall apply to all 
buildings and walls which may fall down or be burnt down or 
taken déwn, sg far as they stood across the street alignment or 


building line of the projected street. 


238. (1) The President shall, so far as he considers it requi- 
err ne site for the public convenience, cause 
f the chief public streets to be watered, 
and for that purpose mry provide such water-carts, animals and 
apparatus as he thinks necessary. 
® 


2) If any question arises as to whether any particular street 
should be watered instead of or in addition to others, the matter 
shall be referred to the Standing Committee, whose decision shall 
be fin j- 

239. (1) The President may by notice require the owner 


Fenoing pf eain or lands or occupier of any building or land 
and pruning of hodges and 


ese. 





(a) fence the same to the satisfaction of the President; 
or 


| 

(b) trim or prune any hedges bordering on any public 
street so that they may not exceed such height 
from the level of the adjoining roadway as the 
Standing Committee may determine ; or 


ma a en 


(c) cut und trim any trees overhanging any public street 
and obstructing the same or causing damage 
thereto. 


(2) The President withoat previously giving the notice 
required by sub-section (1) may, if he considers is urgently requi- 
site for the public safety, cause any such hedges or trees to be 
trimmed, pruned or cut, as the case may be, and the expenses 
thereof shall pe paid by the owner or occupier. 


240. The President may by an order temporarily close any street 
| for repair, or in order to carry ont any 
work connected with drainage, water- 
supply or lighting or any of the purpases specified in Schedule 1V. 


Temporary closure of streets. 


4 
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Provided that such work shall be completed and such street 
re-opened for traffic with all reasonable speed. 


241, It shall not be lawful for any person, without the per- 
mission of the President, to displace, 
take up or make any alteration in the 
fences, posts, pavement, flags or other 


Protection of appurtenances 
and materials of streets. 


materials of any public street. : 
Prsvate Streets. 


242. (1) Any person intending to make or lay out a new 
private street must send to the Presi- 
dent a written notice, with plans and 
sections showing the following particulars, namely :— 


Making of new private streets, 


(a) the intended level and width of the street, 
(b) the street alignment and the building line, and 


(c) the arrangements to be made for levelling, paving, 
metalling, flagging, channelling, sewering, draining 
and lighting the street. l 


(2) The provisions of this Act and of any rules or by-laws 
made thereunder as to the level and width of public streets and 
the height of buildings abutting thereon shall apply also in the 
case of streets referred to in sub-section (1); and all the particu- 
lams referred to in that sub-section shal] be subject to approval by 
the Standing Committee. 


(3) Within sixty days after the receipt of any notice under 
sub-section (1), the Standing Committee eshall either sanction the 
making of the street, or disallow it, or ask for further information 
with respect to it. , 


(4) Such sanction may be refused— 


(i) if the proposed street would conflict with My arrange- 
ments which have been made, or which are in the 
opinion of the Standing Committee likely to be 
made, for carrying Out any genera) scheme of 
street improvement. 


me 
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rji) if the proposed street does not conform to the provi- 
sions of this Act referred to in sub-section (2), or 


eee tn seers et me 


(iii) if the proposed street is not designed so as to con- 


be : nect at one end with a street which is alre.dy open. 


e 
(5) If further information is asked for, no steps shall be 
taken to make or Jay ont the street until orders havo been passed 
upon receipt of such information, 


243. No person shall make or lay out any street referred to 

in section 242, sub-section (1), until he 

eon per of bresch of see- Jas obtained the sanction of the Stand- 

ing Committez under that section or in 
contravention of any orders made thereunder. 


244. (1) If any person makes or lays out any street referred 

to in section £42, sub-section (1), with- 

Attor vans reap eae S out having obtained the sanction of the 

a Standing Committee under that section, 

or ial contravention of any orders m'de thereunder, the President 

may! with the sanction of the Standing Coramittee, whether or not 
the offender be prosecuted under this Act, by written notice,— 


written statement signed by him and sent fo the 
President on or before such day as may be specifi- 
ed in the notice why such street should not be 
altered to the sutisfaction of the President, or, if 
such alteration be impracticable, why sach street 


(a) require the offender to show sufficient cause, by a 
| should not be demolished, or 


| (b) require thé offender to appear before the President, 

| either personally or by a daly authorised agent, 

| on such day and at such time and place as may 
be specified in the notice, and show cause as 
aforesaid. 


2) fe any person on whom such notice is served fails to 
show, eae cause, t> the satisfaction of the President, why 
such|street should not be so altered or demohshed, the President 
may cause the street to be so altered or demolished, anf the 
exponses thereof-shall be paid by such person. 


! 
i 
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245. (1) If any private street or part thereof is not levelled, 

e EE aa ek te paved, metalted, Bagged, channelled, 

work to be cariied cut orto druined and lighted to the sati faction 

ered E AS HE SOP et iis President, he may, by natice re- 

: quire the owners or occupiegs of build- 

ings or lands fronting or abutting on such streee or part thereof, 

to carry out any work which in his opinion yay be necessary, 
and within such time as may be specifiéd in suck notice. 


(2) If such work is not carried out within the time 
specified im the noice, the Piesident may, if he thinks fit, 
execute the same, and the expenses incurred sbalil be paid by the 
owners or occupiers in default, according to the frentuge of their 
respective buildings or lands and in such proportion as may he 
settled by the President. 


246. If any street has been levelled, paved, metalled, flagged, 

channelled, drained and lighted under 

einai ible. the provisions of the last preceding sec- 

tion, such street shall, on the requisi- 

tion of not less than three-fourths of the owners thereof, be 
declared a public street. 


Projections and Obstructions sn Streets. 


217. No one shall build any wall or erect any fence or other 
, l obstruction or encroachment in any street 
Prohibition agninst obstrué- \ l 
tions in streets or over Orin or over any drain except as here- 
drains. 


inafter provided. 


248. (1) The President may give notice to the owner or ocou- 
pier of any building or land to remove 
or alter within thirty days from the 
date of receipt of such notice any projection, encroachment or 
obstruction made against or in front of such building or land in 


Removal of encroachments. 


any, public street. ~ 


(2) If the owner or occupier of the building proves that 
any such projection, encroachment or obsti uction was erected before 
the fiest day uf November, one thousand eight hundred and sixty- 
five, or that it was erected on or after that day with the consent 
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of any Municipal authority duly empowered in that behalf, the 
Corporation shall make reasonable cumpensation to every person 
who Aafin damage -by the removal or alteration of the same, 


949. g he President may — 


_(a) grant permission to the owner or occupier of any building 
ï or land in a public street, to put up 

Power to allow certain proe * duh . 
obtions eae veranduhs,bilconies, sunshades, weather- 
frames, and the like, to project over the 
praa and pavements in front of the same or over the street, or 
to qonstract any step or drain-covering uecessary for access tothe 


es or land ; 


. (1) grant permission, with the concurrence of the Com- 
missioner of Police, for any temporary erection ina public streot 
on occasion of festivals and ceremonies ; 

t 





‘Provided that such permission shall in no case be ginn‘ed if 
the|projection, or erection, as the case may be, is likely to cause 


public inconvenience. 
I 


250. (1) The President shall, daring the construction or 
l repair of any screet, drain or premises 


Preguation during sepair of : ` 
streets. os vested inthe Corporati u— 


(a) cause the same to be fenced and guarded, 


(b) take proper precautions against accident by shoring 
! up and protecting the udjoining buildings, and 


(c) canse ruch bars, chains or posts to be fixed across or 
in any'street in which any ruch work is under 
execution As are necessary in order to preveut the 
passage of vehicles or animals and avert danger 


(2) The President shall cause such drain, street or premises 


to ho euffigtently lighted or guarded during the night while under 


construction or repair. 


l 

| (3) The President thall, with all reasonable speed, com- 
plete the said work, fill in the ground, and repar the said grain. 
street or premises, ard carry away the mibbish occasioned thereby 


| 
i e 
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251, No person shall without lawful aathority remove any 
bar, chain, post or shoring timber or 
Prohibition against removal ; : . 
of bars and lights. Temove or extinguish any light set up 
under the provisions of the iei pr receding 
section. 


252 (1) No person shall make a hole or canse any obstruction 
, in any street ‘unless he previously ob- 
Probibition against making | ae í 
holes and causing obstrauce tains the permission of the President 
aoe and complies with such conditions as 


he inay impose, 


(2) When such permission is grauted, such person shall, at 
his own expense, cause such hole or obstrneticn to be sufficiently 
fenced and enclosed, until the hole or obstruction is filled up or 
removed, and shall cunse such hole or obstruction to be sufficiently 
lighted during the night. 


258. If any person intends to constract or demolish any build- 

EPERE renee E ing, or to aiter oy rep ir the outward 

likely to cante obstruction. part thercof, and if any street or foot- 

way is likely to be obstructed or render- 

ed inconvenient by means of such work, he shall first obtina 
license from the President in that behalf, and shall also— 


(a) cause the said building to be fenced and guarded, 

(b sufficiently light the same during the night, and 

(c) take proper precautions against accidents, during such 
time as the public safety or convenience requires. 


Namina of Streete. ° 


254. (l) The President shall canse to be put up or painted in 
English and in at least one vernacular 
language on a conspicuous part of tome 
building, wall or place, at or near each end, corner or eptrance of 
every pul.hec street, the name by which tho same is to be known. 


Naming of publio streets. 


(2) No person shall without lawful authority destroy, pull 
down pr defaco any such name, or put up any name different from 
that put up by order of the President. 
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255. (1) The President may cause a number to be affixed to 
a of buildings. the side or outer door of any building, 
le or to some place at the entrance of the 


enclos ure thereof. 


(2) No pergon shall without lawful anthority destroy, pull 


down or deface any suchenumber. 


(3) When a number has been affixed under sub-section (H, 
thej owner of the building shall be bound to maintain sach number 
and, to replace it if removed or defaced ; and if he fails to do so, 
the}/Presid&nt may, by written notice, require him to replace the 


e. 
f 


Dangerous Buildings, Trees, Tanks, Wells and Holes. 


. 256. If the President considers that any building, tree, or 
anything affixed thereto or attached 
thereto i? in a ruinous state, or is likely 
to fall, or is in any way dangerous to 

he|inbabitents of such building or to the neighbouring buildings 
or to the occupiers thereof or to passengers he shall 


Precantions i in case of bnild-« 
ing in rulnoug state, 


(a) immediately cause a proper hoarding or fence to be put 
upjfor the protection of such inhabitants, occupiers, passengers, 
and 


(b) send a notice to the owner if he be known and resident 
within the City and to the occupier, if any, ot the premises within 
which such building or thing is situated, requiring him within a 
specified time to take’down, secure or repair the same, or to take 
such other measures as may in the said notice be specified as 
necessary. 


| 
- 287. If such owner or occopier do not begin to repair, take 
f down or secure the same or to take such 

ure in default of owner ; Sain 
o take precautions, other measures as aforesaid within three 
days after service of such notice and 
saii such work within the period so specified, the President 
-may cauze. all or so much of the, building, tree or things aa he 
X18 
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thinks necessary, to be taken down, secured or repaired, or sach 
other measures to be taken as in the notice required, using, if and 
as he thinks fit, the materials of the said building and the tree and 
the thing so fixed or attached for such repairs. All the axpenses 
so incurred shall be recoverable trom the owner or occypier in the 
manner provided in section 446. 


258. (1) If any building, tree or other thing, or part thereof, 
is taken down by the President under 
the provisions of the last preceding 
section, he may sell the materials and apply the proceeds towards 
payment of the expenses incurred. 


Sale of materials. 


, 9 
(2) For compelling the payment of so much of the said 
expenses as may remain due alter applying the sale-proceeds as 
aforesaid, the President shull have the same remedies as are by 
this Act given to him for compelling the payment of the whole of 
the suid expenses. 


(3) If there isa surplus, the President shali, on demand made 
within twelve months from the date of sale, pay the same to the 
owner or other person entitled thereto. If no such demand is 
made, such surplus shell be forfeited to the Corporation. 


(4) The provisions of section 225 shall apply to the case of 
buildings taken down or repaired under section 257. 


259. If any tank, wel, or hole or other place, whether on 
public or private land, is, for want of 

Dangerous tank, well, hole or : ? : 
other place. sufficient repair, protection or enclosure, 
dangerous to passengers or to persons 
living in the neighbourhood, the President moy by notice require 
the owner or occupier of the land to fill up, repair, protect or 

enclose such place. 


Cuarren XXIJ1I.—Borpine REGULATIONS, 


260. After the commencement of this Act, no pie@y of land 

: shall be used as a site for the construc- 

Buil ing-sites Bnd eee; tion of a building, and no building shall 
ae be constructed or reconstructed, other- 
wise than in accordance'with the provisions of this Part and of 


i 
- & Ww 
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Schedule XI or Schedule, XII, asthe case way be, and of any rules 
or by-laws made under this Act relating to the use of building-sites 


or the construction or reconstruction of bnildings. 


261. .(1) The Corporation may, at the instance of the Standing 


Power of Oorporution to regu- Committee, give public notice of their 
late future construction of 
certain classes of Buildings intention to declare— 
in particular streets or loca- + 
lities. 


t 
t 
l 
? 


(a) that, in any streets or portions of streets specified in 
the notice; — 


! (i) continuous building will be allowed, 


(ii) the elevation and construction of the frontage ot 
all masonry buildings there-after constructed or 
re-constructed shall, in respect of their architec- 
tural features, be such as the Standing Commit- 
tee may consider suitable to the locality, or, 


(b) that, in any localities specified in the notice, the con- 
struction of only detached buildings will be allowed, 
or 


(c) that, in any streets, portions of streets, or localities 
specified in the notice the construction of shops, wares 
houses or huts will not be allowed without the 

{ special permission of the Standing Committee. 





(2) No objeotions to any such declaration shall be received 
after.a period of three months from the publication of such notice. 


: (3) The Standing Committee shall consider all objections 
received within the said period, and shall then report to the Cor- 
pon Holl who may prepare a declaration relating to the streets or 
localities referred to in the notice and submit the declaration to the 
Local Govgtnment, together with the said objections, if any, and 
theiri report upon them. 


7 (4) The Local Government, after considering the said ob- 
jections, if any, may confirm the declaration and before doing 80 
may modify it but not so as to extend its effect, 


+ 
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(5) When any such declaration has been so confirmed it 
shall be published and shall take effect from the date of such 
publication. 


e 
(6) No person shall construct or re-construct any building in 
contravention of any such declaration. 


& 
262. No external roof, verandah, pandal or wall of a building 
Spin apa oes shall made of grass, leaves, mats or 
fiammable materials for Other inflammable materials except 
ngs: with the written permission of the Pre- 


sident. ° 


263. No door, gate, bir, or ground-floor window which opeus 
ee ee on any public street shall be made so as 
doors, windows aud bers to open outwards. 
open outwards. 
264. (1) If any person intends to construct, or reconstruct u 
masonry building, he shall send to the 


Application to construct or re- President 


construct masonry building. 


(a) an application in writing for approval of the site to- 
gether with a site plan of the land, and 


(b) an application in writing for permission to execute 
the work, together with a plan of the building, and 
complete elevations, sections and specifications of the 
work. 


(2) Every document furnished under sub-section (1) shall 
contain the particulars and be prepared in ibg manner prescribed 
in this behalf in Schedule XIT, 


265. The President shall not grant permission to construct or 

Necessity for prior approval Te-construct a masonry building unless 

of sito. and until he has approved of the site 
on an application made under the last preceding sectign. 


266. The construction or reconstruction of a masonry build- 

ick E EE E nen: ing shall not be cummenced unless and 

ment of work without per- until the President has granted written 

ears » pérmission for the execution of the work 
on an application sont to him under section 264. 


+ 
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267. Witkin thirty days after the receipt of any application 
_ made under section 265 for approval of 

Period | within which Presi- . e i 
dent is to gignify approval & Site or of any information or further 
or dişapproval of site information required under Schedule 
XII, or within fifteen days after tlhe President has been satisfied 
that there are no objections which may lawfully be taken to the 
approval of the site ; the President shall by written order, either 
approve the site or refuse on one or more of the grounds men- 

tioned. in Reohion 27] to approve the site. 


Provided that the making of such order shall notin any case 
' be delayed fdr more than thirty days after the President has re- 
ceived all the information which he considers necessary to enable. 
him to deal finally with the said upplication. 


ane. Within thirty days after the receipt of any application 
Pariod $ithin which President made under section 264 for permission to 


isto grant orrefuse togrant execute any work, or of any information 
permigsion to erecnte work. 1 
or documents or further information or 


E required under Schedule XJI, or within fifteen days 
after the President has been satisfied that there are no objections 
which may lawfully be taken to the grant of permission to execute 
the work, the President shall, by written order, either grant 
permission to execute the work or refuse, on ono or more of the 
grounds mentioned in section 271 or section 272, to grant such 
permission. 


Provided that the said period of thirty daysshall not in any of 
the cases mentioned in this section, begin to ran until the site has 
been approved under section 267. 


Provided also that the making of such order shall not in any 
case be delayed for more than thirty days after the President has 
received all the information which he considers necessary to enable 
him ts deal jaally with the said application. 


269. (1) Whenever the President refuses to approve a 

| building-site for a masonry building, or 
Record | of reasons when ret 

approval or permission is to grant permission to construct, or 

refused and appeal against 1 6.constructa masonry building, he shall 

| state specifically the grounds for such 
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refusal, and the applicant may appeal to the Standing Committee 
against euch refusal. 


(2) The decision of the Standing Committee shalk be final. 
6 


(8) [ft the Standing Committee reject any sudh appeal, they 
shall, by written order, specifically state the grounds for such 
rejection. : £ ` 


270. (1) If, within the period prescribed by section 267 or 
, section 268, as the case may be, the 

Reference to Standing . i , 
Commities if President President has neither given nor refused 
arene al his approval of a building-site, or his 
permission to execute any work, as the 
case may be, Standing Committee shall be bound, onthe written 
request of the applicant, to determine, by written order, immediately 
on the expiration of such period, whether such approval or permis- 


sion should be given or not. 


(2) If the Standing Committee do not, within fifteen days 
from the receipt of such written request, determine whether such 
approval or permission should be given or not, such approval or 
permission shall be deemed to have been given; and the applicant 
may proceed to execute the work, but not so as to contravene any 
of the provisions of this Act or any rules or by-laws made there- 


ander. 


271. The only gronnds on which approval of a site for the 
construction or reconstruction of a 
Grounds on which approval bee Be 
of site for, or permission to masonry building, or permission to con- 
construct or reconstruct : . 
aaora aliod marie struct or reconstruct a masonry build- 
refused. ing, may be refused are the following, 


namely— 


\-{(1) that the work, or any of the particulars comprised in the 
site-plan, building plan, elevations, sections or specification would 
contravene some specified provision of this Act or me specified 
order, rule or by-law-made thereunder ; 


(2) that the application for such permission does not contain 
thé particulars or is not prepared in the manner prescribed in 
Schedule XU; 
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'(8) that any of the documents referred toin section 264 
have not been signed as prescribed in the said Schedule ; 


(4) that any information or documents required by the 
» Prosidoht “under the said Schedule has or have not been daly 
furnished ; or 


‘|(5) that the applicant has not satisfied the President that 
there are no objections which may lawfully be taken, on any of the 
grounds hereinbefore in this section mentioned, to the grant of the 


said approval or permission. 
f 


272. Notwithstanding anything contained in section 271.— 


Special powers for suspending . i PAN 
an permission to (a) if any street shown in the site 


constrūuct masonry build- plan is an intended private street, the 
ings. |, A A A j 
| President may at his discretion refuse 
to grant permission to construct a masonry building or to convert 
one or more huts or temporary structures into a masonry building, 
until the street is commenced or completed, and 


r 


(b) the President may for special ressons grart permission 
to construct a masonry building, or to convert one or more huts or 
temporary structures into masonry building, on any site withont 
reference to its position in relation to any street. 


| 
973, If the construction or re-construction of any masonry 


building is not commenced within one 

Lapse of| permission, if not year after the date on which permission 

ia pag mithin onezer ras given to execute the work, the work 

shall nct be commenced until a fresh application hus been made 
and a fresh permission granted under this Chapter. 


an The President may inspect any masonry building dur- 
ing the construction or reconstruction 
thereof, or within one month from the 


tudo by President. 
date of sosit of the notice given under section 143. 
975! (1) If, on inspection, the President finds that the work— 
| 


» 
Power of President to require 
alteratidn of work, 2 2 o . 0, a 4 


i 
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(a) is otherwise than in accordance with the plans which 
have been approved, or 


(b) contravenes any of provisions of this Act or any by-law 
6 


or rule made thereunder, ° 
® 


he may by notice require the owner of the building within 
a period stated either— ° . 


(i) to make such alterations as may be specified in the said 
notice with the object of bringing the work into 
conformity with the said plans or provisions, or 


(ii) to show cause why such alterations should not be 
made, 


(2) Ifthe owner does not show cause as aforesaid, he shall 
be bound to make the alterations specified in such notice. 


(8) If the owner shows cause as aforesaid, the President shall 
by an order cancel the notice issued under sub-section (1), or 
confirm the same subject to such modifications as he may think fit. 


(4) An appeal shall lieto the Standing Committee from any 
requisition made usder sub-section (1) or order passed under sub- 
section (8). 


(5) The decision of the Standing Committee shall be final. 


276. Notwithstanding anything contained in any of the 
preceding sections, the President may at 
ple of workendangering any time stop the construction or re- 
construction of any masonry building if 

in his opinion the work in progress endangers human life. 


377. The provisions of section 264, section 265, section 266, 

section 273, section 274, section 275, 

gs neat of certain sections ë and the last preceding egoction shall be 
held to apply to a well. 


Provided that in the case of a well the President may in his 
discretion dispense with such of the particulars specified in clause 
(a) of sub-section (1)*of section 264 as he thinks fit. . 
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e 
8. (1) Every person who intends to construct or recon- 


; struct a hut shall send to the Presi- 
Application to construct or 
recondtruat hut. dent- 





a 


l] 
+ 


i (a) an application for permission to execute the work, and 
(b) a site-plan of the land. 


*(2) Every such application and plan shall contain the par- 
ticnlars and be prepared in thé manner prescribed in this behalf 
in Schedule XII. 


279. The construction or reconstruction of a hut shall not be 
a. , commenced unless and until the President 
Prohibition against © i ae 
mencement of work with- has granted written permission for the 
a aaa execution of the work on an application 
sent to'him under section 278. 


980, Within fourteen days after the receipt of any application 

ee _ made under section 278 for permission to 

mee hipaa tare ae construct or reconstruct a hut, or of any 

i ee ee to information or plan or further information 

} or fresh plan required under Schedule 

XII, or, within fourteen days after the President has been satisfied 

that there are no objections which may lawfully be taken to the 

execution of the work, the President shall, by written order; either 

grant uch permission or refuse, on one or more of the grounds 
mentioned in section 88, to grant it. 


Provided that the making of such order shall not in any case 
be delayed for more than fourteen days after the President has 
received all the information which he considers necessary to enable 
him to deal finally with the said application, 

ogi. (1) Whenever the President refuses to grant such 

permission as aforesaid, he shall state 
eee er ce specifically the grounds for such refusal, 

Bp pen Aeeneteetee and the applicant may appeal to the 

Standing Comittee against such refusal. 

(2) The decision of the Standing Committee shall be final. 

(3) If the Standing Committee reject any such appeal, they 
shall, by- written order, specifically state the grounds for syoh 
rejection. . i 


r 
tw > r LE wt ot woot ra Cra E hos 
i Mun? 
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282. (1) If,* within the period prescribed by section 280, the 
| President has neither granted nor refus- 
Reference to Standing Com- 


mittee if President delays ed to grant permission to construct or 
grant or refusal of permis- reconstruct a hut, the Standing,Com- 


a mittee shall be bound, on the written 
request of the applicant, to determine by written order immediately 
on the expiration of such period, whether such ptrmission shouid be 
granted or not. ; 


(2) If the Standing Committee do not, within thirty days 
from the receipt of such written request, determine whether such 
permission should be granted or not, such permissjon shall be 
deemed to have been granted; and the applicant may proceed to 
execute the work, but not so as to contravene any of the provi- 
sions of this Act or any rules or by-laws made herennder. 


283. The only grounds on which permission to construct or 
i recoustruct a hut may be refused are the 
Gronnds on which permission i ' 

to constract or reconstruct following, namely — 

hut may be refused. 

(1) that the work would contravene some specified provision 
of this Act or some specified order, rule or by-law made there- 
under ; . 

(2) that the application for such permission does not con- 
tain the particulars or is not prepared in the manner prescribed in 
Schedale XII; 

(8) that any information or plan required by ths President 
under the said Schedule has not been duly furnished ; or 


(4) that the applicant has not satisfied the President that 
there are no objections which may lawfully be taken, on any of the 
grounds hereinbefore in this section mentioned, to the grant of the 
said permission. 


284. if the construction or reconstruction of any hut is not 
commenced within six months after the 

La of permission, if not . POR - 
eet apon wibhin G monike date on which permission was given to 
execute the work, the work shall not be 
commenced until a fresh application has been made and a fresh 


permission granted under, thie Chapter. oe 


MADRAS act No. UI oF 1904. 131 







286, 1 he owner or occupier of any premises adjoining a public 
street shall keep the external walls there- 


Maintenance of external wulls 
in repair. of in proper repair with lime-plaster or 
ee other material to the satisfaction of the 
President 
io (1) The provisions of this Chapter and of any rules or 
if . by-laws made under this Act relating to 
App, ication of provisions to 


altarations and additions. | construction and reconstruction of build- 
ings shall also be applicable to any 
alteration thereof or addition thereto. 






‘Provided that works of necessary repair which do not affect the 
position or dimensions of a building shall not be deemed an altera- 
tion or addition for the purposes of this section. 

| (2) If any question arises asto whether any addition or 
alteration is a necessary repair not affecting the position or dimen- 
sions of a building, such question shall be referred tothe Standing 


r 


Committee whose decision ehall be final, 





.287. (1) If the President is satisfiod—- 


Demolition or alteratiun of (i) that the construction or recon- 


buildi work unlawfull ss ae 
commenced, carried on - struction of any building—- 


sce leted. 


(a) has been commenced without obtaining the permis- 
sion of the President, or, (where an appeal or re- 
ference has been made to the Standing Committee) 
in contravention of any order passed by the Stand- 
ing Committee, or 


(b) is being carried on, or has been completed otherwise 
than in accordance with the particulars on which 
such permission or orders was or were based, or 


Ko is boing carried on or has been completed in breach 
of any of the provisions of this Act or of any by- 
law or rule made thereunder, or of any direction or 
requisition lawfully given or made under this Act 

_ or such rules or by-Iawsyor 
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s 
(ii) that any alterations required by any notice issued 
under section 275 have not been duly made, or 


(iit) that any alteration of, or addition to, any,building, 
or any other work made or done for any purpose 
in, to, or upon any building, has been commenced 
or is being carried on or hasbeen completed in 
‘breach of section 286, ° 


he may make a provisional order requiring the owuer of the 
building to demolish the work done, or so much of it as,in the 
opinion of the President, has beon unlawfully executed, or to 
make such alterations as may in the opinion of the President be 
necessary to bring the work into conformity with the Act, by-law 
rule, direction or requisition as aforesaid, or with the plans or par- 
ticulars on which such permission or orders was or were based. 


(2) The President shall serve a copy of tie provisional order 
made under sub-section (1) on the owner of the building together 
with a notice requiring him to show cause within a reasonable 
time to be named in such notice, why the order shall not be con- 
firmed. 


(8) If the owner fails to show cause to the satisfaction of 
the President, the President may confirm the order, and such order 
shall then be binding on the owner, provided that an appeal against 
any.order, made permanent under this sub-section, shall He to 
the Standing Committee, whose decision shall be final. 


288. The following buildings shall be exempted from the 
Pee provisions of this Chapter, other than 
ae as sections 262 and 263— 


` (a) any building constructed and used, or intended to be 
` céxistructed and used, exclusively for the purpose of a plant-house, 
summer-house (not being a dwelling-house), poultry-house or 
aviary, provided the building be wholly detached fron} and situ- 
ated at a distance of at least ten feet from the nearest adjacent 


sas and - 


* (6) any building none or intended to be constructed by, 
or with the sanction of,-the Corporation or-the Standing Committee 


+ 


| 
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for use solely as a temporary hospital for the reception and treat- 
mentjoť persons suffering from sny dangerous disease. 


, £89.. The President may erect or fix on the outside of any 

Erection of bragkets for wires building such brackets for telegraphic 

or lempa: or telephonic wires or for lamps as are 
deemed necessary. , 


Provided that such brackets shall be so erected as to occasion 
the léast practicable nuisance or inconvenience 10 the owner or 
Seen Ei of such building or of any building in the neighbourhood. 


Mo for lighting public 290. (1) The President shall— 


s Cuartsge XXIV, —LDIGHTING. 


(a) take measures for lighting in a suitable manner the 
public street and public markets and all buildings 
vested in the Corporation ; 


lamp-posts and other appurtenances as may be 


i 
| (5) procure, erect and maintain such number of lamps, 
| necessary for such lighting ; and 


(cà cause such lamps to be lighted by means of vil, gas, 

electricity or such other light as the Corporation 

may, withthe sanction of the Local Government, 
determine. 

(2) The President may place and maintain electric wires for 
the purpose of lighting such lamps under, over, along or across any 
immovable property, and place and maintain posts, poles, standards 
and other contrivances for carrying, suspending or supporting 
lamps or electric wires in or on such property. 


Provided that such wires, posts, poles, standards and other 
contrivances shall be so placed as to occasion the least practicable 
a ce or inconvenience to any person, 


ey 
291. No person shall without lawful authority take away or 
Prohibition against removal wilfully break, throw down, or ogber- 


or damage of lamps and wise damag e= 
pes appurtenances, agom, 


| 
| 
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(a) any lamp, lamp-post or lamp-iron set up in a public 
street or public market or inor on any building vested in the 
Corporation 


(b) any electric wire for lighting any such lamp, or ° 


(c) any post, pole, standard or other contrivance for carry- 
ing, suspending or supporting avy such lamp®or electric wirt ; 


and no person shall wilfully extinguish the light, or damage 
the appurtenances, of such lamp. 
CHAPTER XX V-—Sanirarioy, 
e 
292. The President shall provide or appoint, in proper and 
convenient situations, public receptacles 
Provisi f tacles f 
RA or reve cles for dias and places for the temporary 
deposit or final disposal of rubbish, 
offensive matter, carcasses of dead animals and sewage. 


293. (1) The President may by public notice direct that all 
Deposit of rubbish and filth rubbish and offensive matter accumulat- 
by occupier. ing in any premises in any street or 
quarter of the City specified in the notice shall be collected by the 
occupier of such premises and deposited in a box or'basket of the 
kind epocified in such notice to be provided by such occupier and 
kept at or near the entrance to the premises. 


(2) The President may cause public dust-bins or other 
convenient receptacles to be provided at suitable intervals and in 
proper and convenient sitaations in any street or quarter in res- 
pect of which no notice issued under sub-section (1) is for the 
time being im force, 


and may by public notice direct that all rnbbish and offensive 
matter accumulating in‘any premises, the entrance to which is 
situated within 50 yards of any of such receptacle, shall be collect- 
ed by the occupier of such premises and deposited in ch receptacle. 


(8) The President may by public notice direct that all rub- 
bish and offensive matter accumulating in any premises in any 
stfeet or quarter in respect of which no notice issued under sub- 
section (1) or sub-section (2) is for the time baing in force shall 


| 
| 
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be collected bi the occupier of such premises, and deposited in 
some portion of the samo or in the street on which they abut, 


(4)eThe hours during which rubbish and offensive matter 
are to be deposited as aforesaid shall be specified in any notice 
issued/|under this section. 


294. When any premises are used for carrying on any mann- 
facture, trade or business in the course 
of which rubbish or offensive matter is 
accumulated in quantities which are, in 
the opinion of the President, too considerable to be deposited in 
any of, the methods prescribed by a notice issued under the last 
preceding section, the President may,— 


| 
Removal of rubbish and filth 
on business premises. 


(a) by notice direct the occupier of such premises to collect 
all rubbish and offensive matter accumulating thereon and to re- 
move the same at sach times, in such carts or receptacles, and by 
such routes, as may be specified in the notice, to a public receptacle 
depdt ‘or place provided or appointed under section 292 ; or 


D after giving such occupier notice of his intention, cause 
all rubbish and offensive mattor accumulating in such premises to 
be removed, and charge the said occupier for such removal such 
periodical fee as may, with the sanction of the Standing Committee, 
be eee in the notice issued under clause (a). 


295. The President may contract with the occupier of any 

| building or land to remove sewage from 
snoral Darton dana rake any lutrine or cesspool therein or there- 
. on, or to remove rubbish or offensive 

matter from such building or land on sech terms. to time and 
period’ of removal and other matters as may seem suitable to the 


President, and on payment of fees at such rate as the Corpora- 
tion may prescribe. 


296, Phe President shall provide— 


Provisica tor dally’ -cleaneiag (a) for the daily surface-cleansiug 
of streets and removal of of all streets and the rmimoval of the 
rubbish and filth, ; s 

i sweepings therefrom, and 
| 
| i 


? 
‘ 
r 
i 
t 
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(b) for the removal of-— 


(i) the contents of all receptacles and ‘ depots, and the 
accumulations at all places provided or appointed 
by him under section 292 for the terpporary de- 
posit of any of the things specified therein ; and 


(ii) all things deposited by occupiers of premises in pur- 
snance of any notice issued under section 298. 


eens a 297. All things deposited in re- 

ERA a in ceptacles, depôts or places provided or 

Poop ioRi appointed under section 292 shall be the 
property of the Corporation. 


298. In cases not provided for by any notice issued under 
section 294, the President shall, with 
ee as to removal of the sanction of the Standing Committee 


preseribe— 


(a) the honrs within which offensive matter and sewage 
may be removed, 


(b) the kind of cart or other receptacle in which ‘offensive 
matter and sewage, may be removed, and 


(c) the route by which such carts or other receptacles shall 
be taken. 


299. The Corporation shall maintain an establishment under 
the control of the President for the 
removal of sewage froin latrines and 
urinals which are not counected with 
a drain. 


Maintenance of establishment 
for removal of sewage. 


300. (1) No person who is bound by any notice issued under 
section 298 or section 294, @& the cage 
Prohibition against saocumn 
lation of rubbish or filth on may be, to collect and deposit or remove 
premises. rubbish and offensive matter accumalat- 
ing on premises occupied by hna shall allow the same so to accumu- 
late {ðr more than twenty-four hours. 


| 
MADRAS ACT NO. OI or 1904, 187 


(2) No ooi shall deposit any rubbish or offensive m: tter 
otherwise than as provided in a notice 


Irregular methods of deposit- , ; . 
ing rubbish or filth, issued under section 293 or section 194, 
i o ; as the case may be. 


| 
(3) No *person shall remove offensive matter or sewage 
otherwise than to a receptacle, depot or 
E a kent lof filth. , 
| ie place provided or appointed for the pur- 


pose under section 292, or otherwise than as prescribed under 
section " 


+ 


Deposit of rubbish or filth in (4) No aia shall throw or place 
unauthorized pinge or man- @ny rubbish ; offensive matter or BEWages 
ner. 

| as the case may be.— 


< (a) in any place not provided or appointed for the purpose 
under section 292, or 
(b) in aby way contrary to any direction given under 
section 293. 
(5) No owner or ocoupier of a building or land shall keep 
| or allow to be kept for more than twenty- 
Keeping di a four hours, or otherwise thanin a proper 
sia las place or mane receptacle, any night-soil, rubbish or 
other offensive matter in such building, 
or upon the root thereof, or in any out-building, yard, pavement or 
verandah attached to or belonging to such building or on such land: 
or neglect to employ proper means to remove the filth from such 
receptacle and to cleanse the same, and to dispose of such filth in 
the manner directed by the President, or fail to comply with any 
requisition of the President as to the construction, repair, paving 
or cleansing of any latrine in his building or belonging thereto. 


6 No owner or occupier shall allow the water of any sink, 

drain or privy or the drainage from any 

greed sewage to flow in stable or place, or any other offensive 
| liquid matter belonging to him or being 

on his land or @ his building or in any building or land occupied by 
him to run down on, to, or be put upon any stroet, or into any drain 
in or alongside of any street, except in such a manner as shall pre- 
vent any, avoidable unigance from any such liquid or ffentive 
matter soaking into the walls or ground af the side of the said drain. 


| i u—18 
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e 
CHAPTER XX VI.—lInspecrion AND REGULATION 


or PLACES. 
Unwholesome Sources of Water-supply and Stagnant Water. 


30]. (1) Hany private tank, well or other plage, the water of 
ONIE T E eae which is used for drinking, is not main- 
tank or well used for drink- tained in a sanitary condition, the Presi- 
oe dent may bý notice require the owner or 
person having control thereof to cleanse the same in euch manner 
as may be prescribed in that behalf and may also require the said 
owner or person to protect the same from po'lution in such manner 
as may be provided in the notice. ° 


(2) If the water of any private tank, well or other place, 
which is ‘used for drinking, is proved tothe satisfaction of the 
President to be unfit for the said purpose, the President may by 
notice require the owner or person having control thereof to— 


(a) refrain from using or permitting the use of such water, 
or 


(b) close such place’ or enclose or fence the same. 


Powers of President in respect 802. (1) The President may by 
of tanks, wells, stagnant . 
water, notice— 


(a) require the owner of any private tank or well which 
appears to him likely to be injurious to health or 
offensive to the neighbourhood to cleanse, fence, repair 
or fill up the same ; 


(b) require the owner or occupier of any land or premises 

to drain off or otherwise remove any stagnant water 

from the same or from any tank or well attached 
thereto. 


(2) Such notice may specify the time ard mode in which all 
or any of the operations specified in sub-section (1) are to be done, 


303. Ihe provisions of the last preceding section shall apply 
to any stagnant pool, ditch, pit, drain or 
ASplication of section 302 to ny smg P f spe 
any stagnant pool, eto. - cesspool. 


\ 
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304. If ifappears to the President that any publio well or 
receptacle of stagnant water is likely to 

Du Presid , 
af eb c wale: santa be injurious to health or offensive to the 


of ant lenis neighbourhood, he shall cause the same 
eto be cleansed, drained, or filled up. 


| Abandoned Places. 


305. If any building or land by reason of abandonment, 
disputed ownership or other cause remains 
untenanted and thereby becomes a resort 
of idle jand disorderly persous or in the opinion of the President 
becomes a nuisance, the President may, after duo inquiry, and by 
notice, ' ‘require the owner or person claiming to be the owner to 
secure, enclose, clear or cleanse the same. 


i 
Untenanted building» or lands. 


Unwholesome Land and Insanitary and Overcrowded 
| Buildings. 

306. The President may by notice require the owner or 
occupier ofany building or Jand which 
is ina filthy or unwholesome state, or 
overgrown with prickly-pear or other 
noxious vegetation, to cleanse, clear or otherwise put the same in 
proper state within twenty-four hours or such longer period as may 
be specified in the notice. 





Removaliof filth or noxious 
vegetation. 


307. The President, if it appears to him necessary for sanitary 
purposes so to do, may atany time by 
Lime-washing and cleansing notice direct the occupier of any build- 
= ate ing to limewash or otherwise cleanse the 
said b daig inside and outside in the manner and within a period 
to be specified in the order. 


Further! powers with refer- 308. (1) Whenever the President 
ence to insanitary buildings. — considers— 
) that any building is, by reason of its having no plinth 
f or having a plinth of insufficient height, or by reason 
o® the want of proper drainage or ventilation, or by 
reason of the impracticability of cleansing, attended 
| with risk of disease to the occupiers thereof, or to the 
inhabitants of the neighbourhood, or is for any reason 
| likely to endanger the public health or safety, or 
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(b) that any block of buildings is, for any of the said 
reasons, or by reason of the manner in which the build- 
ings are crowded together, attended with sach risk as 


aforesaid, š 
+ 


he may cause a written notice to be fixed to sofme conspicuous 
part of the building or block, requiring the owners or occupiers 
thereof, or, at his option, the owners of the fand occupied By such 
building or block, to execute such works or take sach measures as 
he may deom necessary for the prevention of such risk. 


(2) Where any building in respect of which æ notice has 
been issued ander sub-section (1) is demolished in parsuance of an 
order made thereunder, the Corporation shall make reasonable 
compensation to the owner thereof. 


809. (1) If, for any reason, any building intended for or used 

as a dwelling-place appears to the Presi- 

Buildings unit for haman dent to be unfit for human habitation, 

he may apply to a Magistrate to pro- 

hibit the further use of such building for such purpose; and the 

Magistrate, after such inquiry as he thinks fit to make, may, by 

written order, make a prohibition as aforesaid or may pass such 
other order as he may deem jast and proper. 


(2) When any such prohibition has been made, no owner 
or ocoupier of such building shall use or suffer the same to be used 
for human habitation until the President certifies in writing that 
the causes rendering it unfit for human habitation have been 
removed to his satisfaction, or a Magistrate, by written order, 
withdraws the prohibition aforesaid. 


310. (1) If it appears to the President that any dwelling- 

_ house, or any public building or hut 

ge iaa lat e which is used as a dwelling-place, or 
place. any room in any such house, public 
building or hut, is so overcrowded as to endanger %he health of 
the inmates thereof, he may apply to a Magistrate to abate such 
overcrowding ; and the Magistrate, after such inquiry as he 
thinks fit to make, may, by written order, require the owner of 
th8 building or room, within # reasonable time, not exceeding four 
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weeks, to be prescribed in the said order, to abate such overcrowd- 
ing by reducing the number of lodgers, tenants or other inmates of 
the building or room, or may pass such other order as he may 
deem jast and proper. 

e 

f 


amane ttt aa araa 


| (2)°The Standing Committee may, by written order, declare 

ve amount of superficial and cubic space shall be deemed, for 

the punpose of sub-section (1), to be necessary for each occupant 
a building or room. 


(3) If any building or room referred to in sub-section (1) 
has been sublet, the landlord of the lodgers, tenants, or other 
actual inmates of the same shall, for the purposes of this section, 


be ldoomed to be the owner of the building or room. 


i. (4) It shall be incumbent on every tenant, lodger, or other 
inmate of a building or room to vacate on being required by the 
owner so to do in pursuance of any requisition made under sub- 
section (1). 


Fishing. 


| 
| 
| . 311. The President may, with the sanction of the Local Gov- 
ernment, prohibit fishing in any river or 
estuary within the City if he considers 
that such fishing is likely to be danger- 


Prohibition against fishing in 
river or catuary. 


ong to the public health. 
i 


| CuarreR XXVIL.-KEErING or ANIMALS, 
| 


Prohibitions in respect of 
keeping and feeding gni- 312. No person shall— 
mals. 


(a) without the permission of the President, or otherwise 
than in conformity with the terms of such permission, keep swine 
in pay part of the City ; 


l (of keep any animal on his premises so as to be a nuisance 
or dangerous ; or 





fe | _ {e) feed or permit any animal to be fed with offensive 
matter or sewage. 


$ - 
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313. If any swine are found straying, the same may be 
summarily destroyed by any person au- 
thorized in that behalf in writing by the 
President. P 


Destruction of stray swine. 


$ 

314. (1) The owner or occupier of any livery or Backstable, 

horse-lines, veterinary infirmary, cart- 

ser yt pee toe in which stand, cattle-shed, or of any yard in which 

sheep or goats or cattle are kept for 

purposes of profit, shall, in the first month of every year, or, in 

the case of a place to be newly opened, within one month before 

the opening of such place, apply to the President for a license for 
the use of the same for any of the purposes aforesaid. 


(2) The President may by an order and under such restric- 
tions and regulations as he thirks fit, grant or refuse to grant such 
license. 


(8) Every order refusing to grant such license shall state the 
grounds on which it proceeds. 


Provided that this section shall not apply to any of the above- 
mentioned places in the occupation or under the control of the 
Government. 


Provided also that no license shall be necessary— 


(a) in the populous parts of the City, if the number of sheep 
or goats in such yard is less than six or the number of cattle 
therein is less than three, and 


(b) in the non-populous parts of the Ojty, if the number of 
such sheep or goats is less than twenty or the number of such cattle 
is less than six. 


315. (1) All stables, cattle-sheds and cow-honses shall be 
under the survey and control of the 
General powera of eoutrol 


over stables, vattle-sheda President as regards their site, construc- 


and cow-honges. $ ‘ : A 
tion, materials and dimensions. 


2) The President may, by written notice, require that any 
stable, cattle-shed or cow-house.be altered, paved, repaired, disin- 
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kad 
J or kept in such a state as toadmit of its being snfliciently 
ned, or be supplied with water, or be connected with a sewer, 
or + demolished. 


e 
| * (8) Every such notice shall be addressed to the owner of the 
building or land to which the stable, cattle-shed or ovw-house 
belongs, or for the use of the occupants of which the same was 
constructed or is ‘continned, 


(4) The expense of executing any work in pursuance of any 
such notice shall be borne by the said owner. 


316. Tf any stable, cattle-shed or cow-house is not constructed 

or maintained in the manner prescribed 

seri bed cet alec ae a by ori nder this Act, the President may, 

stable, cattle-shed or cow- by written notice, direct that the same 

| shall no longer be used as a stable, 

cattle-shed or cow-house. Every such notice shall state the 
grounds on which it proceeds. 


honse- 


317. (1) The occupier of any premises in or upon which any 
animal shall die or upon which the 
Removal of carcasses of dead : 

animals, carcass of any animal shall be found 
and the person having the charge of any 
animal which dies in a street or in any open place, shall, witbin 
three hours after the death of such animal, or if the death occurs 

at night, within three hours after sunrise, either— 


(a) remove the carcass of such animal to such receptacle, 
depot or place as may be appointed by the President in 
that behalf, or . 

(b) report the death of the animal to an officer of the 


Health Department of the division of the City in which 
the death occurred, with a view to his cansing the same 


to be removed. 





of When any carcass is so removed by the Health depart- 
ment, a fee for the removal, of such amount as shall be fixed hy 
the President, shall be paid by the owner of the animal or if the 
owher is not known, by the occupier of the premises in or upon 
which, or by the person in whose ea the same died. 





td 
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Cuarrer XXVITI.—-Pustic Barsine anp Wasana. 


318. The Corporation shall set apart places for use by the 
public for bathing and for washing 


Provision of places for bathing 
° 


and for washing animals. animals. 
LJ 


319. It shall not be lawful for any person to— 


Prohibition against contami- (a) bathe in any public tank, 
nating water-supply. : : 
reservoir, conduit, or other place set 
apart by the Corporation, or in the case of private property by the 
owner thereof, for drinking purposes, 


(b) wash, or cause any animal, clothing or other*article to 
be washed in any such place, 


(c) throw, put or cause any animal or other thing to enter 
into the water in any such place ; or 


(d) cause or suffer to drain into or upon any such place, or 
cause or suffer anything to be brought thereinto or do anything, 
whereby the water may be fouled or corrupted. 


CHAPTER XXJIX.—Faororrms AND TRADES, 


Dangerous or Offensive Trades. 


320, No person engaged in any trade or manufacture specified 
Prohibition against fouling of 22 Schedule II shall do any act counect- 
water in carrying on trade ed with such business, whereby the 
ur manufacture, . 3 $ 
l water in any stream, tank, reservoir, or 
other place for water belonging to or under the control of the 
Corporation, may be fouled or corrupted, ` 


-321. (1) The President may, after giving not less than 
aa. twenty-four hours’ notice to the owner 
Examination of works con- 5 
nected with trade or manu» Or person having the management or 
facture. control of any works, pipes or“conduits 
connected with any trade or manufacture referred to in the last 
preceding section, lay open or examine any work belonging bo a 
person gngaged in such trade or manufacture, or under the 
management or control of such person,. - i 


r 
ts Q wem t 
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(2) If, on such examination, itappears that the water in any 
source of Municipal supply has been fouled by anything proceeding 
from or contained inthe work examined, the expenses of such 
examination shall be paid by the person to whom such work belongs 

‘or undef whose management or control it is. 


(8) Lf, on such examination, it appears that such water has 

. not beén so fouled, tfen such expenses and all damages occasioned 

to any building, land or work by the examination shall be paid by 
the President from the Municipal fund. 


322. (1) The owner or occupier of every place used for any 
iina orai aa 456 dangerous or offensive trade, or of any 
dangerous or offensive trade purposes which in the opinion of the 
a aa ca President may endanger life, health or 
property, shall in the first month of every year, or, in the case of a 
place to, be newly opened, before the opening of the same, apply to 
the President for a license for the use of such place for any of the 
said por pores: 


(2) The President may by an order grant or refuse to grant 
such license. 


(8) Every order rofusing to grant a license shall state the 
grounds on which it proceeds. 


Provided that this section shall not apply to sny. such place 
in the occupation or under the control of the Government. 


323. No person shall, without such a license or after a license 
has been refused, cancelled or suspended 


use of such place. . 
DEAE oer ace by the President, use any place for any 


of the said purposes. ; 
Provided that it shall not be unlawful to use such place for 
such purposes during the period between the dato of application for 


a licensd and the date of an order thereon by the President under- 


sub-ection (2) of the last preceding section. 
324. (1) No person shall, without the permission of the 
! President, erect anywhere any machinery 
ibitios i tion of 
ae ie era afdaneee or steam-boiler by the use of whicn 
i a smoke is produced or danger is likely,to 


arise to'the inhabitants of the neighbourhoad. 
ow 1D 
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(2) All chimneys in connection with- any : -steam-boiler 
erected within the City shall be of such + height a and dimeniions as 


o 


the President may deterniine. -° z 


iiba Depéis. "a 6S 


325. (1) The owner or occupier of any place for the sale or 
License for depòte of combus- Storage for other than domestié use of 
nee timber,-fitewood, charcoal, straw, coal or 
any other combustible thing shall, inthe first month of every year 
or, in the case of a place to be newly opened, within one month 
before the opening of the same, apply to the Pr gaaei for a license. 


(2) Every application for such license shall conan a. state- 
ment showing the boundaries and measurements of such place. 


_ (3) The President may by an order, and under such restric- 
tions and regulations as he thinks fit, grant or refuse to grant sach 
license, 


(4) Every order refusing to grant a ERNE shall state the 
grounds on which it proceeds. : 


Provided that this section shall not apply to any such place in 
the occupation or under the control of the Government. 


326, If any person uses any place for the storage for private 
use of timber, firewood or other combns- 
tible articles, the President may serve the 
said person with a notice requiring him to take such steps as may 
be specified for guarding against fire, and the said person shall 
be bound to comply with the terms of such notice, _ 


Precautions against fire. 


827. (1) No timber or firewood shill be brought within the 
Prohibition against importation City without a license os the Prosi- 


of timber or firewood without dent, 
license, 


(2) Such license shall specify the place andeconditions of 
storing. 

(8) A fee not exceeding five rupees per ton in the case of 
tinsber, and six annas per ton i in the case of firewood, shall be payable 
for the said license, e 


Le 
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(4) When an y timber or firewood-in respect of which a license 
fee has been paid under sub-section (3) is exported: beyond the 
limits of the City, nine-tenths of the fee levied thereon shall be 
a y , 


(5) Nothing in this section shell apply to any timber or 
firewood which is the property of the Government. 


i 
| Bake-houses, etc. 


328. (1) Every owner or occupier of a bake-house or manu- 
License | | e aee ie factory of ice or ærated waters shall, 
manufactories of ice or Within the first month of every year or, 
sees ees -in the case of a bake-house or manu- 
factory to be newly. opened, within thirty days before the opening 
of the | eae apply to the President for a license. 


(2) The President may, by an order, and ander such restric- 
tions and regulations as he thinks fit, grant such license or may 
refuse to grant the same. 


_ Washing. 


329 (1) The Corporation may construct or provide and main- 

l tain public wash-houses or places for the 

PO of publio wash- Washing of clothes, and may require the 

" payment of such fees for the use of any 

such wash- house c or place as the Standing Committee may deter- 
mine, 


2) If a sufficient number of public wash-houses or places 
be not maiutained under sub-section (1), the President may without 
making any charge therefor appoint, suitable ea for the exercise 
by washermen of their calling. 


330. (l) The President may by public notice prohibit the 
Prohibition agaist w washing of clothes. by washermen in the 
by washermen ab unonthor- exercise of their calling, either within 
mei ae the City or outside the City within three 
miles of the boundary thereof, except at— 


(a) public wash-houses-or placgs maintained or provided 
| under the last preceding ‘section ; or 
| 
| 
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(b) such other places as he may appoint for the purpose. 

(2) When any such prohibition has been made no person 
who is by calling a washerman shall, in contravention of such pro- 
hibition, wash clothes, except for himself or for personaleand family 
service or for hire on and within the premises of thp hirer, at any ` 
place within or without Municipal limits other than a public wash- 
house or a place maintained or appointed under this Act. e 


° @ 
Provided that this section shall apply only to clothes washed 
within or to be brought within the City. 


Cuaeren XXX.—SiLAuGatTER-HOUsSES AND MARKETS. 
Slaughter-houses. j 


331. (1) The Corporation shall provide a sufficient number 
of places for use as Municipal slaughter- 


ehan S Municipal bonuses and may charge- such rents and 
fees for the use Of the same as they may 
think fit. 


(2) Municipal slanghter-houses may be situated within or, 
with the sanction of the Loca) Government, without the City. 


832 (1) The owner of any place in the City or of any place 
within three miles of the Municipal limits, 
which is used as a slaughter-house for 
the slaughtering of an animal intended for food to be consumed 
within the City shall in the first month of every year or, in the 
case of a place to be newly opened, one month before the opening 
of the same, apply to the President for a license. 


License for slaughter-houses. 


(2) The President may, by an order, and subject to such 
restrictions and regulations as to supervision and inspection as he 
thinks fit, grant such license or may refuse to grant the same. 


(3) Every order refasing to grant a license shall state the 
grounds on which it proceeds. 


333. The President may allow any animal to be slaughtered 

in such places as he thinks fit on occa- 
sions of festivals and ceremonies or as a 
special measure, 


Bladehter of animals during 
festivals and ceremonies, 
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334. (f) No person shall slaughter within the City any 
) cattle, sheep, goat or pig for sale or 
Slaughter of animals for sale food without a license from the Presi- 
dent or dry or permit fo be dried any 

skin fn such a manner as to cause & Nuisance. 


(2) A fee not exceeding one rupee for every head of cattle, 
and,two annas for, every sheep, goat or pig, shall be payable for 
the said license. $ 


335. The President may authorize any person to slaughter 
Slaughter ges tenet, S ithout license and without the payment 
gions ceromony. ' Of any fee any animal for the purpose 
© 
of a religions ceremony. 


Markets. 
Public Markets. 


336. All markets which are constructed, repaired or main- 
tained out of the Municipal fund shall 


li kets. 
Publio RR be deemed to be public markets. 


837. (1) The Corporation may, with the sanction of the Local 
Government, provide places for use as 


Provision of publio markets. 
z public markets. 


(2) The President with the approval of the Standing Com- 
mittee may charge such rents and fees as he may think fit for the 
use of such markets, or the right to expose goods for sale in the 
same, and for the use of any shop, stall, pen or standing therein 
end may, subject to the same approval, let on lease, or farm the 
stellages, rent and fees leviable therein as aforesaid, or any other 
portion thereof, for any period not exceeding one year at a time. 


338. The Corporation may, with the sanction of the Local 
Acquisition of land for public Government and in order to provide 
markets. ' places for use as public markets,— 


(a) acquire land by purchase, lease or ‘otherwise; 


: (b) purchase or take on ‘lease, on such terms or subject to- 
suc eae as they may think necessary, any land now used 
as a market; and 

3 T -@ 

(c) appropriate any land now vested in them. 
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339. The Corporation may on such land— 


build and maintain such markets 
Building and maintenance of (2) mi 


markets on guch Jand. and shops, and such stalls, sheds, pens, 
| standings and other buildings*or,cor- 
veniences as they think necessary ; e 


(b) make and maintain roads and approaches thereto, , 


340. The President may expel from such market any person 
EEE CEEE T. who or whose servant has been convict- 
p rsons disobeying by-laws ed of disobeying any regulation made 
G iia under section 349 or any by-law made 
under section 409 at the time in force in such market, and may 
provent such person from carrying on, by himself or his agent, any 
trade or business in such market or occupying any shop, stall, or 
other place therein, and may determine sny lease or tenure which 


such person may possess in any such shop, stall, or place. 


34l. The Corporation may, with the sanction of the Local 
Government, sell or close any such 
market or part thereof, or sell, or let on 
lease or otherwise, any land heretofore used as a public market, or 
any part thereof. 


Power to close public markets. 


| 842. No person shall, without a license from the President, 
sell or expose for sale any animal or; 


9 


Sale in publio market without . are i 
license. article within a public market. 


Private Markets. 


$48. No person shall establish a néw private market for the 
sale of or for the purpose of exposing: 
saci for new private mer fo» sale animals intended for human 
food or any article of human food 

except with the sanction of the Corporation. 


- $44. (1) No* person shall without or otherwise thgn in con- 

formity with the terms of an annual 

oe open private icense granted by the President in this 

behalf keep open a private market; the 

said lisense shall be renewable on application to the President in 
the first month of every sneceeding year. 
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| (2) The President may, by an order, subject to such res- 
trictions and regulations as he thinks fit— 


= g Pi 


(a)- grant or refuse to grant or renew such license, or 
(d ? 


7 (b) withhold the license until the owner (or occupier) exe- 
| cutes such-works as may be specified in the order. 
| 


(3) Provided that the President shall not refuse or withhold 
such license for any cause other than the failare of the owner or 
occupier thereof to comply with some provision of this Act or 
some regulation made under section 349 or some by-law made 
under section 409, or without the approval of the Corporation, 


(4) The Presipent shall cause a uotice that the market has 
been so licensed to be affixed in English and in two vernacular 
languages in some conspicuous place at or near the entrance to 
every such market. 


aa The President, if a license has — refused or withheld 
as aforesaid, shall cause a notice of such 
tee refusal or withholding to be affixed in 
|- English and inthe Tamil, Telugu and 


Hindustani languages to some conspicuons place at or near the 
entrance to the market, 


346. It shall not be lawful for any person to sell or expose for 


sale any ‘animal or article in any un- 
Sale | in unlicensed private licensed te market, 
market. priva o marke 


347. The President may, b notice, require the owner, occu- 


. pier or farmer of any private market for 
‘of private markets, inrespett the sale of any animal or article of 


| food. 


(a) to construct approaches, entrances, passages, gates, 
drains and cesspits for such market -and provide the same with 
latrines anf urinals ;. 


(4) to roof and pave the whole or any portion of the same 
or to pave auy portion of the floor with such material as will in the 
opinion of the President secure ea, and ready leans- 
ee eS a ee ak 


e 
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e 
(c) to ventilate the same properly and provide it with a 
supply of water ; 
(d) to provide passages of sufficient width between the 
stalls; and a 
(e) to keep the same in a cleanly and proper state and 
remove all filth and refuse therefrom. 


+ + 
348. (1) If any person, after notice given to him in that 
behalf by the President, fails within the 
Suspension or refusal of license period and in the manner prescribed in 
the said notice to carry out any of the 
works specified in the last preceding section, the Prefldent may, 
with the sanction of the Standing Committee, suspend the license 
of the said person, or may refuse to grant him a license until such 
works have been completed. 


(2) It shall not be lawful for any person to open or keep 
open any such market after such suspension or refusal. 


Market Regulations. 


349. The President may, with the approval of the Standing 
tess op icant dawns COLE: make regulations, not incon- 
regulations an markets sistent with any provision of this Act or 
or sees bere a of any by-law made under section 409 at 
sacrifice of animals. the time in force,— 
(a) for preventing nuisances or obstruction in any market- 
building, market-place, bazaar or slaughter-house, or in the ap- 
proaches thereto, or any of the roads, paths or waysin any market 


or bazaar ; 

(b) fixing the days and the hours on and during which 
any market, bazaar or slaughter-house may be held or kept open 
for use ; 

(c) for keeping every market-building, market-place, 
bazaar, slanghter-house and place specified under section 338 in 
a cleanly and proper state, and for removing filth and refuse 
therefrom ; 

(d) requiring that any market-building, market-place, bazaar, 
slaughter-house:or place specified as aforesaid be properly venti 
lated and be provided with a snfficient supply of water; and ' 
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~ (e) E that,-in market-buildings, market-places snd: 
baz T8, passages be provided between the stalls, of sufficient width 
for the convenient use of the public. 


E TEE 


m 


350. No person shall withont, or otherwise than in accordance 
with the terms of, a license granted by 
the-President on this behalf carry on 
the trade of a butcher or .use any place for the sale of the flesh 
or fish intended for human food, 


But oh s license. 


Sale of Articles in Streets. 


The President may, with the sanction of the Standing 
Committee, prohibit by public notice the 

espn n ana sale of Salo, or exposure for sale of any articles 
in or on any public street or part thereof. 


CHAPTER XX XI.—Foop anp Devas. 


52. (1) If the President has reason to believe that any 

| animal intended for human food is be- 

2n a to mien ing slaughtered, or that the flesh of.any 

slaughter of animals or sale guch animal is being sold or exposed for 

of fle h is suspected, 

sale, in any place or manner not duly 

anthérised under this Act, he may, at any time by day or by 

night, without notice, enter such place for the purpose of satisfying 

himself as to whether any provision of this Act or of any by-law 

or regulation made under this Act at the time in force is being 
contravened thereat. 


te No claim shall lie against any person for compensation. 
for F: damage necessarily caused by any sach entry or by the 


use of any force necessary for effecting such entry. 


= It shall be the duty of the President to make provision 


for the constant and vigilant inspection 
Provision for inspection of 
animals or articles exposed of animals, carcasses, meat, poultry, 


ae game, flesh, fish, fruit, vegetables, corn, 

bec flour, milk, ghee, butter, oil and any other article exposed 

or hawk ed about for sale or deposited in or brought to any place 

for the purpose of sale or of preparation for sale and intended for 

humdn food, the Proof i that the sam was not exposed or hawkeéd 
M20 
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about or deposited or brought for any such purpose or was not in- 
tended for human food resting with the party charged, 


354. (1) The President may, at all reasonable times, inspect 
l l and examine any such animal or &rticle 
espe ay seize animals or a, aforesaid and any utensil or vessel 


used for preparing, manufacturing or con- 
taining any such article, 


* 


(2) If any such animal appears to the President to be 
diseased, or if any such article appears to him to be diseased, 
unsound, unwholesome or unfit for human food or to be adulterated 
or to be not what it is represented to be or if any su@h utensil or 
vessel is of such kind or in such state as to render any article 
prepared, manufactured or contained therein unwholesome or 
unfit for human food, he may seize and carry away such animal, 
article, utensil or vessel, in order that the same may be dealt with as 
hereinafter provided. 


(8) Meat subjected to the process of blowing shall be 
deemed to be unfit for human food. 


355. (1) When any article of human food is seized under 

ee eee ee section 354, 16 may, with the consent of 

under section 364, the owner or the person in whose pos- 

session if was found, be forthwith 

destroyed in such manner as to prevent its being used for human 
food or again exposed for sale, or, 


if such consent be not obtained, then, if any suca article is 
of a perishable nature, and is, in the opinion of the President, the 
Health Officer, any Commissioner or any Municipal officer deputed 
by the Health Officer, diseased, unsound, unwholesome or unfit for 
human food, it may be destroyed as aforesaid. 


(2) The expenses incurred in destroying any article in 
pursuance of sub-section (1) shall be paid by the pergon in whose 
possession such article was at the time of its seizure, 


356. (1) Every animal, article, utensil and vessel scized under 


Taking before Magistrate section 8354 which is not destroyed in 
anisials and ig seized pursuance of section 355 shall forthwith 
Prat omer ee * be taken before a Magistrate. 
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| (2) If lt appears to the Magistrate that any such animal is 
ed, or that any such article is unsound, unwholesome or unfit 
for human food, or is adulterated or is not what it was represented 
to be, or that any such utensil or vessel is of such kind or in such 
° state as aforesaid, he shall order the same— | 


(a) to be forfeited to the Corporation, or 


"| (b) to be destroyed, at the charge of the person in whose 
possession it was at the time of its seizure, in such 
manner as to prevent the same being again exposed or 
hawked about for`sale or used for human food or for 
the preparation or manufacture of, or for containing, 
any such article as aforesaid. 


357. No person shall sell within the City to the prejudice of 
E ton saint allot the purchaser any article of food or 
articles of food or drngs not drink or any drug which is not of the 
of nature demanded. nature, substance or quality of the article 
demanded by the purchaser. 


rovided that an offence shall not be deemed to be committed 
under this section in the following cases, namely :— 


| (a) where any matter or ingredient not injurious to health 
has been added to such food or drink or drog to make the same fit 
for carriage or consumption, and not fraudulently to increase the 
bulk,|/weight or measure or to conceal the inferior quality thereof ; 


(b) where such food or drug is a proprietary medicine or is 
the subject of a patent in force and is supplied in the state required 
by the specification thereof ; 

._ (c) where such food or drink is a compound article or such 
drug i is compounded ; and 


(d) where such food, drink or vag has been unavoidably 


mixed with some extraneous matter in the process of collection or 
preparation® 


358. No person shall sell any compound article of food or 
Probibition against sale of drink or compounded drag which is not 


imprope compounded composed of ingredients in accordance 
articles of food or droge. = with the démand of the purchaser. - 





wfh6 | StADRAS ‘AC’ NOTL'OF 1904. 


Provided that no person shall be deemed guilty of an offence 
under this section in respect of any food, drink or drug mixed 
with any harmless matter or ingredient, if at the time of deliver- 
ing the same he gives the purchaser notice that the said, article is 
mixed. : ° 


359. No person shall— 


(a) abstract, from &ny article of “food 


Prohibition against abstrac- auy psrt thereof so as to affect injuri- 
tion of any part from 


_ articles of food, ously the quality, substance or nature 
; of such article with intent that it should 
be sold in its altered state withont notice, j 
o 


or (b) sell any article so altered without making disclosure 
of the alteration. 


360. The President may require any seller of any food or drug 
to sell the sawe, or part thereof, to him 
gs ao ia with the intention of submitting the 
same to analysis, and shall after the 
purchase is completed— 


(a) forthwith notify such intention to the seller ; 


(b) divide the article into three paris, each of which shall 
then and there be separated, marked and sealed or fastened “up ; 


(0) deliver one of the parts to the seller ; 
(d) retain one of the parte for future comparison ; and 


. (e) if he thinks fit furni-h the third part to the Chemical 
‘Examiner to Government or such analyst as the Local Government 
may appoint in this regard, 


961. If on analysis it appears that any offence against the 
Provisions of this Chapter has been com- 
mitted, the President may take the 
aiticle, of which the sample was taken, before a Magistrate and 
‘the Magistrate shall pass such orders as he thinks fit regarding its 
disposal, — oo 


Procedme after analy sis 


- am e 
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CHAPTER XX XIL—RESIRAINT OP [NFECTION, 


Maintenance of hospitals for 362. The Corporation when and as 
treatment of infectious dia- : 
i : required by the Local Government— 


if (a) spall construct and maintain hospitals with all proper 
establishment and appurtenances either within or without the City 
for the treatment of infectious diseases occurring in the City, and 


(b) shall contribute towards the maintenance of any public 
hospital in which infectious diseases occurring in the City are 
treated such proportion ot the cost of maintenance as the Local 
Govérnment may determine. 


363. (l) If any medical practitioner becomes cognisant of the 
Obtigetion of! madival pias: existence of any dangerous disease In any 
titioner to report dangerous private or public dwelling (not being a 
nen public hospital) in the City, he shall give 
informition of the same to the President, or the Health Officer or 
the anag Inspector of the division, with the least practicable 
delay. 


(2) The said information shall be communicated in such 
formi and with such details as the President mny require. 


| (3) This section shall apply to a hakim or a vaidiyan. 


364. The President may, at any timo by day or by night 
without notice, or after giving such 

pines notice as may appear to him reasonable 

| inspect any place in which any danger- 

ous disease i8 reputed or suspected to exist, and take such measnre 
as he may think fit to prevent the spread of such disease beyond 


such place. 


Power of entry into suspected 


365. The President may, with the consent of the Standing 
Committee, provide and maintain snit- 
able conveyances for thefree carriage of 
persons suffering from any dangerous 
| disease. 


Provision of conveyances for 
carriage of pa:ients. 


oa to order removal of 366. (1) [fit appears to the Wealth 
posers 10 RORA: Officer that any person is— 
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(a) suffering from a dangerous disease, and 


(6) without proper lodging or accommodation or lodged in 
a place occupied by more than one family, 


and if he considers that such person should bg removed to 
a hospital or other place at which patients suffering from such 
disease are received for medical treatment, ° . 


he may by an order cause such person to be removed tu 
the said hospital or place. 


Provided that if any such person is a female she ghall 
not be removed to any such hospital or place unless the sume 
has accommodation for females of a suitable kind and set apart 
from the portions assigned to males. 


(2) If any female who, according to custom, does not 
appear in public, be removed to any hospital or place under 


sub-section (1)— 


(a) the removal must be effected in such a way as to 
preserve her privacy ; 

(b) special accommodation suited to such custom must be 
provided for her in such hospital or place ; 

(c) she shall be treated therein by female agency ; and 

(d) a female relative shall be allowed to remain with her. 


(3) Whoever, having charge of person in respect of whom 
*an order is made under sub-section (1), disobeys the said order 
shall be deemed to lave committed an offence punishable under 
section 269 of the Indian Penal Code. . 


367. (1) If the President is of opinion that the, cleansing 

l or disinfecting of a building or any part 
ier cf baildings and thereof or of any article therein which 
is likely to retain infection will tend to 

prevent or check the spread of any dangerous disease, he may 
by notice require the owner or occupier to cleanse or disinfect 
the same in the manner and within the time prescribed in such 


notices 





* # XLV of 1860. 
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| (2) The owner or occupier shall within the time specified 
as aforesaid comply with the terms of the notice. 


(8) In default of compliance by the owner or occupier with 
the terfns of such notice, the President may cause the said building 
or part thereof, or the said articles, as the case may be, to be 
cleanged or disinfected, and shall recover the expenses from the 
owner or occupier. : 


| (4) If the President considers that immediate action is 
necessary, or that the owner or occupier is, by reason of poverty or 
otherwise, unable effectually to comply with his requisition, the 
President my himself caase such building or article to be cleansed 
or disinfected, and for this purpose may cause such article to be 
removed from the building or premises; and the expanses incurred 
by the President shall be recoverable from the said owner or 
occupier, in cases in which such owner or occupier was, in the 
opinion of the President, not unable by reason of poverty effectually 
to comply with such requisition. 


368. (1) The President may, with the consent of the Standing 

Committee, 

Provision of places and appli- 
ances for disinfection. 


: (a) provide proper places, with all necessary attendants 
and apparatus, for the disinfection of conveyances, 
clothing, bedding or other articles which have been 
exposed to infection, and 


vanes A —— I neeereŮĖōÊ— 
— eo penn 


- (b) cause conveyances, clothing or other articles brought 
for disinfection to be disinfected free of charge or 
subject to’ such charges as may be approved by the 
Standing Committee. 

' (2) The President may notify places at which articles of 
clothing, bedding, conveyances or other articles which have been 
exposed to infection shall be washed and no person shall wash any 


such article"at any place not so notified without having previously 
disinfected the same. 


| (3) The President may direct any clothing, bedding, or other 
articles likely to retain infection co be disinfected or destroyed, and 


may give compensation forany arficle i under this sub- 
section. 
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369. (1) No person shall, without previously disinfecting the 
game, give, lend, let, hire, sell, transmit 
or otherwise dispose of any article which 
he knows or has reason to know has been 


exposed to infection from any dangerons disease. e 


Pr: hibition againat transfer 
of infeoted articles. 


Provided that nothing in this sub-section shall apply toa person 
who transmits with proper precautions any article for the purpose. 
of having the same disinfected. 


(2) No person shall, without previously disinfecting the same, 
cast or cause or permit to be cast, into uny ash-pit, ash-tyb or 
other receptacle for the deposit of refuse matter anyth*hg which he 
knows or has reason to know bas been exposed to infection from 


any dangerous disease. 


370. (1) No person whois suffering from any dangerous 
disease shall, without taking proper 


Prohibition against diseased : 
precautions against spreading the same, 


person entering pnblic 
convevance . è 
i cause or suffer himeelf to be conveyed in 


a public conveyance, 


(2) No person whois suffering from any dangerous disease 
shall enter a public conveyance without previously notifying to 
the owner or driver or person in charge’ of such conveyance that 


he is so suffering. 


(8) No person shall go incompany with or take charge of any 
person suffering as above described or shall permit or abet the 
contravention of the provisions of sub-section (1) or sub-section 


(2). ; 


(4) No owner, driver or personin chargeof a public conveyance 
shall knowingly carry or permitto be carried in such conveyance any 
person suffering as aforesaid in contravention of sub-section (1). 


871. No owner or driver or person in charge® of a public 
conveyance shall be bound to convey any 
person suffering as aforesaid, unless and 

i vntil the said person pays or tenders a 
sum sufficient to cover any loss and costs that may be incurred in 
disinfecting such conveyance. PIO 


Obligation of owner or driver 
of public conveyance. 
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872. (1) The owner, driver or person in charge of any public 
Disinfection of public con- Conveyance in which any person suffering 
phi after ourriage of from a dangerous disezse has been carried 
$ ? shall immediately take the conveyance 
for disinfection to a place, if any, appointed under section 368. 


(2) The person in charge of such place shall forthwith intimate 
to’ the! Health Officer the number of the conveyance and proceed to 
disinfect the conveyance. 

3) No sach conveyance shall be used until the Health Officer 
has granted a certificate stating that it may be used without 
causing risk pf infection. 


$73. (1) No person shall let orsub-let or for that purpose 
allow any person to enter a building or 
any part of à building in which he knows 
or has reason to know that a person has been suffering from a 
dangerous disease until the Health Officer has disinfected tho said 
building and granted a certificaie to that effect, or before a date 
specified in the said certificate as that on which such building 
ii reocoupied. 








Letting of infested buildings. 


| (2) For the purposes of sub-section’(1), the keeper of an- 
hote : or lodging-house shall be deemed to let the same to any 
person accommodated therein. 

| 


OnapTeR XXXITI,—V Acoinarion. 


374. The Local Government may by notification declare that 

re a eee vaccination shall be compulsory within 

vaccination. the City from and after a date to be 

| fixed in such notification and under such 

by-laws as may be made by the Corporation and approved by the 
Local Government, 

= (Provided that no penalty shall be imposed on any person by 


reason of non-vaccination if he has already had small-pox. 


Onia: XXXIV. oei eAgN or Brraras AND DEATHS., 


375. (1) The President shall keep in the Municipal office a 

EE POTE Sept a register of all births and deaths and 

births and deaths and ap- for this purpose shall divide th® City 

Eonar into districts “of registration, and shall 
Moe dL 
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appoint a person to be Registrar of births and deaths within every 
such district. 


(2) Tho President may with the sanction of the Standing 
Committee appoint as many additional Registrars as he mayethink , 
necessary. z 


376. (1) Every Registrar appointed unde» the last preceding 
section shall reside within and have his œ 
office at some central place within the 
district and shall canse his name and designation to be affixed in 
English and in at least one vernacular language to some.conspicu- 
ous place on or near the outer door of his office. e 


Residence of Registrar. 


(2) The Corporation shall print and publish a list containing 
the name and office of every Registrar of births and deaths. 


377. The Corporation shall print and supply a sufficient 
number of registers for making entries 
of births and deaths according to the 
forms prescribed in Schedule XIII, Schedule XIV and Schedule 
XV. The pages of such registers shall be numbered progressively 
from the beginning to the end. 


Regiaters. 


378. (1) Every Registrar shall inform himself of every birth 
and death in his district, and shall regis- 
ter, as soon as may be after the event, 
the requisite particulars acco:ding to the forms in the said Sche- 
dules touching any such birth and death. 


Duties of Registrar. 


(2) The entries in the register shall be made consecutively 

from the beginning to the end of the same | 

379. ‘he father or mother of any 
child born in the City, or, 

ia the absence or default of the father or mother, the midwife 
assisting at the birth or the occupier of the building in which the 
child was born, l l S 

shall, within one week after the day of such birth, give infor- 
mation of the requisite pirticulars as aforesaid, according to the 
best æ his or her knowledge and belief, to the Registrar of the 
district, ee ; ' 


Report of birth. 
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rovided that a person not required to give information in the 
first instance but only in default of some other person shall not be 
bound to give such information if he had reasonable cause to sup- 
pose thatthe same kad been or would be duly given by such other 
person, + 


“Provided also that in the case of an illegitimate child it shall 
in the first instance be theduty of the mother to give information, 
and that no person shall as the father be required to give informa- 
tion concerning the birth of such child. 


rovided also that in the case of an illegitimate child the 
Registrar sfall not enter in tho register the name of any person as 
the father of the child, exceot at the joint request of the mother 
and of the person acknowledging himself to be the futher, and 
= such person countersigns the register. 


380. If any person is born in any hospital, the medical officer 
in charge thoreof shall forthwith send to 
tho Registrar a report of such birth in 
the form prescribed in Schedule, XILI or if the birth be of an 
illegitimate child in the form prescribed in Schedule XIV. 


Report of birth in hospital. 


- The nearest relative present at the death, or in attend- 
ance daring the last illness of any person 
+ of death, i 

a ad dyicg in the City, or, (in case of the 
death, illness, inability or default of such relative) every other 
person present at the death, or 


(in default of such relative or other person as aforesaid), the 
occupier of the building in which the death occurred, or, 


c such occupier be the person who has died) some person 
living in the building in which the death occurred, shall, within 
thirty-six hours after the death, give information to the Registrar 
of the district, according to the best of his knowledge and belief, 
of the several particulars prescribed in Schedule X¥ :-— 


Provided as follows :— 


(a) if any one of the aforesaid persons gives the reguired 
information, no other person shall be bound to give it; | 


a m oe boa - — te ery aa e te - eta 
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(b) if the death occurs in a hospital, none y tii aforesaid 
persons shall be bound to give information, but it shall be the duty 
of the medical officer in charge of the hospital, within twelve hours 
after the death, to send to the Health Officer a written notice 
containing the particulars prescribed in Schedule XV. , i 


Provided that a person not required to’ give | information in the 
first instance but only in default of some other party shall not be 
bound to give information if he had reasonable cause to suppose 
that such information had been or would be duly given by any 


other person. 
® 


| 882. (1) Any medical man in attendance durifig the last 
illness of any person dying in the City 
shall within three days of his becoming 
aware of the death of such person send 
a notice to the Corporation. 


Obligation. of medical man to. 
give notice of death. 


(2) Such notice shall be in the form prescribed in Schedule 
XV oras nearly as may be. 


383. Any person who performs the funeral ceremonies of 


dvine with; : 
EE (Op desl: Bea a person dying’ within the City shall, 


performing funeral ceremo- whenever required, furnish to the Regis- 
nies. 
trar, or to any person authorized by the 


Registrar, such information as he possesses of the particulars re- 
quired for registration- 


384. {1} Any person who gives information in regard to a 

: birth or death as provided in section 

pia of register by infor- 979 section 381, or the last preceding 

section as the case may be, shall sign his 

‘name in the register, and shall also enter his occupation and resi- 
dence. . 


(2) The Registrar shall on application give to such person, 
free of charge, an authenticated extract from the register. 


(3) If a person is born o: dies in any hospital, the regis- 
tration of the birth or death shall be deemed to be completed by 
the. entry in the register of the particulars specified in the report 
prescribed i in sections 880 and 381, 


S 
t= =- a - h 
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® 
. Cuarrer XXXV,—Disposa, or tHE Dean, 


2 Ee eee ee 
ao 


6. (1) Every owner or: -person having the control of any 


place already used for burying, burn- 
Registragion® of ‘places for 


disposal of the dead. ing or otherwise disposing of the dead 
shall apply to the President to register 
t ; the same, 
s e 


place 
exten! 


to be registered, showing the locality, boundaries and 
of the same, the name of the owner or person or community 
interested therein, the system of management and such further 
particulars #3 the President may require. 


i (2) Such application shall be accompanied by a plan of the 


(8) The President may, on receipt of such application and 
plan, register the said place or, if he is dissatisfied with the plan 
or statement of particnlars, refuse or postpone registration until 
his objections have been removed. 


a If it appears to the President that there is no owner 


or person. having the control of any 
f 
Ragan or loin % guch place, he shall assume such control 
| and register such place or, may, with 
the " nction of the Standing Committee, close the same. 


387. (1) No new burial-ground, burning-ground or other 
place for the disposal of the dead, 
whether public or private, shall be 
opened, formed or used unless a license has been obtained from 
the President on application. 


Licensing of new places, 


.(2) Such application for a license shall be accompanied by 
the plan and statement of particulars rogaimad by section 885. 


' (8) The President may— 


(a) yith the sanction of ‘the Local Government, grant or 
refuse to grant a license, or 


| 

| 

| (b) if he is dissatisfied with the site or with the particn- 
| .. lars furnished to him postpone the grant of a lifense 
| until his objections have been removed, 
| 
| 


Ld 
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388. (1) A book shall be kept at the Municipal office in 


which the places registered or licensed 
Register of registered or 


Hoenged places, under the three last preceding sections 
shall be recorded, and the plafis gf such 
places shall be filed in such office. ° 


(2) Notice of such registration or licepse shall be affixed 
in English and in at least one vernacmlar language to some con- 
spicuous place at or near the entrance to the burial or burning 
ground or other place as aforesaid. 


(8) The President shall annually publish a list oi all places 
registered or licensed as aforesaid. 


389. No person shall bury, burn or otherwise dispose of any 


corpse or cause or suffer any corpse to 
Prohibition against burial or P> z y P 


burning in unanthorizred be buried, burnt or otherwise disposed 
place. 
of in any place which has not been 


registered or licensed as aforesaid. 


390. The peraon having control of a burial or burning 
ground shall give information of all 
ge of burials and burn bo rials and burnings which take place 
iw or on such ground to the officer, if 

any, appointed by the President in that behalf. 


391. No person shall makea vault or grave or cause any 

Sots ee ae COTpSe to be buried within the walls of 

vault or grave in nae of or underneath any place of public 
NOTED worship. 


Provided that in the case of an existing vault, the President 
may, subject to the general or special orders of the Local Govern- 
ment, avthorize the burial in such vault of near relatives of the 
family to whom the same belongs. 

2.. (1) If the President is of opinion—- 


(a) that any registered or licensed burial or burning 
ground or other place as aforesaid is 

ti inab of 
ani eee Seeing irani in such a state as to be dangerous to the 
crowded with graven. over: heglth of persons living in the neigh- 


pe * PÞonrkood thereof, or’ 
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(b) that any burial-gronnd is overcrowded with graves, 





nd iť in the case of a public burial or burning ground or 
other place as aforesaid another convenient place daly authorized 
for the dtsposal of the dead has been provided for the persons who 
would ordingrily make use of such placo, | 


he may, with the consent of the Standing Committee and the 
previous sanction of the Lecal Government give notice that itshall 
not be lawful, after a period to be named im such notice, to bury, 


burnior otherwise dispose of any corpse in or on such place. 


(2) Every notice given under sub-section (1) shall be 
published, nd a translation thereof in at least one vernacular 
longdage shall be affixed to some part of such place. 


(8) After the expiry of the period named in such notice it 
shali not be lawful to bury, burn or otherwise dispose of a corpse in 
such ~ except with the written permission of the President. 


393. No person shal] bary, burn or otherwise dispose of any 

aaa aaa OO part thereof in any place other- 

ing contrary to Agt or wise than in accordance with the provi- 

so a sions of this Act and of any by-laws 
made thereunder. 


394. No person shall discharge the office of a grave-digger 
or other attendant at a public burial or 
Graveedigger’s license. burning ground unless he has been 


licensed in that behalf by the President. 


395. If the existing places for the disposal of the dead 

l oe . appear at any time to be insufficient the 

ap nou near ern eas Corporation shall, with the sanction of 

ont City. the Local Government, provide at the 

cost df the Municipal fund a sufficient number of suitable places 

to be usedas burial or burning grounds eithor within or without 
the limits ofthe City. 


396. (1) If the Corporation provide any such place withou 

) the limits of the City, all the provisions 

Oe ee ae crete Gly. ` of this Act and all by-laws framed there- 
under for the management of such places 
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within the City shall apply to such place, and all offences against 
such provisions or by-laws shall be cognizable by the Presidency 
Magistrates as if such place were within. Municipal as 


(2) The President shall cause the limits of ‘such plac’ to be 


notified and plans thereof to be lodged with the several Magis- 
trates of the City. 


(3) Whenever a burial or burning romni has been provid- 
ed without the limits of the City, notice thereof shall be affixed 
in English and in at least one vernacular language to some con- 


spicuous place at or near the entrance to such ground. . œ 
© 


CHAPTER XXXVI.—Canaus. 


397. At such time and in such manner as the Local Gov- 

òrnment may direct, an enumeration 

saree oF es of shall be made of all, persons then in 
a the City. 


398. ig President, or any person appointed by the Corpo- 
-yation in that behalf, shall saperintend 
the making of such enumeration, and 
shall cause to be prepared and issued such forms and instructions 
for the purpose of the same as he may consider ne necessary and 
as may be sanctioned by the Local Government. | 


Superintendence. : 


-~ 


399. The exponses- incurred in making any such enumera- 


tion shall be paid out of the Municipal 
fund. 


Expenses 


` 400. . (1). The 'President or person ‘appointed under section 
398 (hereinafter called “the Superintend- 


ent”) shall select a sufficient number 
of competent persons to act, as enumerators. 


Appointment of enumerators. 


(2) Kvery enumerator shall obey all pupETaCH ous issued to 
him by the Superintendent for the making of the enumeration. 


(8) Every occupier of a building or of any parë thereof 

Obligation on odcupier to sup- shall be bound to afford any informa- 

pl? information. tion which an enumerator may require 
- in, pursuance of such instructions, 
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Oblig ion NEE IAE 401. (1) Any of the following 


to act as enumerators. persons, namely— 


(a) any Military or Naval Officer in command of a body 


: of military or naval men or of a vessel of war ; 


e 
(b) any master of a merchant vessel ; 


(c) any nakhuda or tindal of any vessel or boat ; 


(d) any person in charge of a lunatic asylum, hospital 
or prison, or of any public or private charitable or 
scholastic institution ; and 


(e) "any keeper of a hotel or lodging-house, 





shalli if required’ by the Superintendent, act as an enuine- 
rator for the purpose of taking an account in writing of persons 
ander, his command or charge, or abiding in any building’in his 
possession, charge or control, on the night immediately preceding 
the day appointed -as aforesaid and shall obey all instructions 
issued to him in writing by the Superintendent. 


(2) IE any person upon whom a requisition is made under 
sub-section (1) is unable to write, an enumerator appointed under 
section 400 shall fill in any form supplied to such person under 
that sub-section. 


| 


402. a) The Superintendent may, if he thinks fit, cause a 
Filling up, of forms by ocou- form to be delivered to any occupier of 

piers of dwelling-places. a dwelling-place, or of any part thereof 
who is able to write. - 





| i (2) Every occupiet to whom any such form is delivered shall 
fill in fall the particulars required. in the form in respect of the 
night immediately preceding the day appointed as aforesaid, and 
shall déliver the form as so filled ïn to the person authorized by 
the sas to demand the same. 

6 


403. The Superintendent shall obtain by such ways and 
means as appear to him best adapted for 

Return jof homeless persons 
and persons not otherwise the purpose and as are sanctioned, by 
a the Local Government returns shows 
ing the particulars required “as sforésaid ‘regarding all homeless 


e. M22 
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persons, and travellers and all persons who, during the night im- 
mediately preceding the day appointed as aforesaid, were on out- 
door night duty, or were not abiding in any building for which an 
account was taken under the foregoing sections of this Chapter. 


PART VI. į i 
Cuaprin XXXVIL.——RåtLways, 


404, With the previous sanction of the Local Government 
Powers of Corporation as to i a ce a 
construction and working s 
of railways. e 
(a) construct or maintain any railway which may appear to 
be useful or necessary for the purposes of this Act on any of the 
public streets or on any land within or withont the City which is 


vested in the Corporation, 


(6) use and employ on aay such railway locomotive engines 
or other motive power, and carriages and wagons to be drawn or 
propelled thereby, 


(o) carry aud convey passengers and goods on any such 
railway, 


(d) make reasonable charges in respect of such passenger 
or goods, 


(e) enter into any contract with any person for the construc- 
tion, maintenance and working of any railway as aforesaid, 


(f) enter into any contract with any person for the passage 
over any railway as aforesaid of locomotive engines or other 
motive power, carriages and wagons belonging to or controlled by 
such person on the payment of such tolls or rent, and under such 
conditions and restrictions, as may be mutually agreed upon, and 


(g) lease any railway as aforesaid to any pegson on such 
terms and under such conditions and restrictions as may be mutu- 
ally agreed upon. 


«405. Any person to whom a railway is leased under clause 

(g) of the last preceding section shall, 
l + s @ e ‘ *,e 

Paste Map eeeee amen subject to the terms, conditions and res- 


| 


trictions of his lease have the same powers for maintaining the 
same, and for using and employing thereupon locomotive engines 
or other motive power and carriages and wagons to be drawn 
or propelted thereby, and for carrying and conveying thereupon 
passengers apd goods, and make charges in respect thereof, as the 
Corporation might have exercised if the railway had not been 
Jeased as aforesaid e 
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. PART VIL 





Coapran XXXVILL.—ACQUISITION AND DIBPOSAL OP 
! 5 Bouinpines AND LANDS, 


406. If addition to the powers expressly conferred on any 
Powers of Corporation to Municipal authority by any other Chap- 
acquire and dispose of tef of this Act for the acquisition and 
buildings and lands. disposal of any building or land, the 


Canana anan i 


; Corporation may— 


t 

| (1) acquire, or pay rent for, or take on lease under such 
conditions as they think fit, any bnilding or land, whether within 
or without the City, which may in their opinion be needed for 
carrying out any of the purposes of this Act, 


| (2) rent or lease on such terms as they think fit any build- 
ing or land vested in them to the extent of their interest therein ; 
provided that no lease shall extend beyond three years without 
the sanction of the Local Government, and 


(8) with the sanction of the Local Government, sell any 
land or building vested in them in virtue of this Actor acquired 
for the purposes thereof. 


|407. Any building or land which any Municipal authority is 
roe ea Sinan OET authorized by this Act to acquire may 
tion Act. be acquired under the provisions of the 
! @ Land Acquisition Act, 1894,* and on 
payment out of the Municipal fund of the compensation awarded 
under the said Act in respect of such building or land and of any 
other charges incurred in acquiring the same the said building or 
land shall vest in the Corporation. | ° 


| *1 of 1804, ` 
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408. (1) Whenever any land belonging to the Corporation is 

CR ee eee ere occupied by persons whose occupation 

cupation of lands. has not commenced with the permission 

_ of the President, such money* payment 

as the President may determine may be required ang levied on 
such persons in respect ef such occupation. ° 


(2) All sums payable under thig section may be collected’ 


ee ee and recovered in the manner provided 

such payment, by this Act for the collection and 

recovery of taxes: provided that, upon 

non-payment of such sums on presentation or service ofa bfil for 

the same, the goods and chattels of the defaulter foupd upon the 

land shall be liable to distress and salein such manner as may 
from time to time be determined by the President. 


PARTY VIL. 
Cuapren XXXIX.—By-Laws anp Ruuzs. 


By-Laws. 


409. The Corporation may, and shall, if the Local Government 

iea oana so direct, make by-laws, not being incon- 

by-laws. sistent with the provisions of this Act, 
to provide for— 


-: (1) the regulation of the conduct of business at meetings .of 
the Corporation ; . 

(2). the form in which the estimates, budgets, statements and 
returns of the Oorporation shall be drawn up; 

(8) the form in which the accounts of the Corporation shall 
be kept; 
(4) the due performance by all Municipal officers and ser- 
vants of the duties assigned to them ; 

(5) the regulation of the time und mode of calecting the 
tolls and taxes under this Act 3 

(8) the measurement of water supplied for domestic or other 
purposes, and:the use of public tanks, wells, conduits, and other 
places or works for ee hee pa -bathing, washing and.the 
like ; 


wr 
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(7) the RETNO of buildings: and the laying ont of 





ae 
9 the lighting of the City ; 


" 19) the manner in which house-drains and privies are to bo 
connected with Municipal drains; and the procedure to be followed 
by Owners and ocdupiers of premises in connecting the same ; 


| (10) the specification of the materials to be used in the 
alas adil of drains ; 


è (11). the construction, maintenance, control and cleansing 

Paia , ‘ventilation-shafts or pipes, cesspools, privies, urinals 
a drainage-works of every description, whether belonging to the 
Corporation or not ; 


(12) the maintenance of a map of the drainage-system, and 
the giving of facilities for the inspection of the same by the rate- 
payers ; 


(18) the inspection, control and conservancy of places 
where dangerous or offensive trades are carried on ; 


(14) the control and supervision of slaughter-houses ; and 
the control and supervision of butchers carrying on business in 
the City or at any Municipal slaughter-house without the City ; 


(15) the regulation, inspection and control of the use of 
public and private markets, and shops and other places therein 
cd fh control and regulation of the ey condition of the 
nena 


} (16) the _presoribing of the method of sale of articles, 
whether by measure weight, tale or piece ; 






(17) the prescribing and provision of standard weights, 
scales and measures, and preventing the use of any others ; 


(18) the publication of a price-current ; 


{| (19) the prevention of the sale or exposure for sale of 
unwholesome meat, fish or provisions; and securing the efficient 
inspection, and sanitary regulation of shops in.which articles intend- 
ed forhuman food, or drugs, are kept’or sold ; 
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(20) the manner in which stables, cattle-sheds and cow- 
houses are to be constructed and connected with the Municipal 
drains ; 


s 
(21) the inspection of milch-cattle, and the prescribing and 
regulation of the ventilation, lighting, cleansing, drainage and 
water-supply of dairies and cattle-sheds in „the occupatiqu of 
persons following the trade of dairy-man or milk-seller ; 


(22) enforcing the cleanliness of milk-stcres and milk- 
shops and milk-vessels used for containing milk ; 


(28) requiring notice to be given wheneve any milch- 
animal is affected with any contagious disease, and the prescribing 
of precautions to be taken for protecting milch-cattle and milk 
against infection or contamination ; 


(24) the prevention of dangerous diseases of men or 
animals ; 

(25) the regulation of lodging-houses ; 

(26) the enforcement of compulsory vaccination ; 

(27) the regulation of burial and burning grounds and the 
levy of fees for the use of such grounds as are maintained out of 
the Municipal fund ; 

(28) the registration of births and deaths. 

(29) the enumeration of the inhabitants of the City ; and 


(80) generally carrying ont the purposes of this Act. 


410. In making a by-law under the last preceding section, 
the Corporation may provide that a 
Penalty for breaches of by- breach of the same shall be punish- 


laws. 
able={< 


(a) with fine which may extend to twenty rnpees, and, in 
the case of a continuing breach with fine which may gxtend to ten 
rupees for every day during which the breach continues after 
conviction for the first breach, or 


e (b) with fine which may extend to ten rupees for every day 
during which the breach continues after receipt of notice from the 
President to discontinue such breach. - 
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| 

| 
421. (1)°No by-law made by the Corporation under this Act 
| shall have any validity unless and until 
Confirmation of by-laws bY itis sanctioned by the Local Govern- 


° ment ; 
° 


| (2) Before confirming or sanctioning any such by-law the 
Local Government may modify it. 





119, The power to ntake by-laws under this Act is subiect 
to the conditions— 
Conditions a to mak- 
ing of by-laws. 


(a) that a draft of the by-laws is published i in the Fort St, 
George Gazette and in two or more of the local newspapers ; 

| (b) that snch draft as aforesaid shall not be further proceed- 
ed with until after the expiration of a period of one month from 
the publication thereof or of such longer period as the Corporation 
may appoint ; 

(c) that for at least one month during such period & printed 
copy|of such draft as aforesaid shall be kept at the Municipal 
office for public inspection, and all persons permitted to peruse the 
sameat any reasonable time, free of charge; and 


: (d) that printed copies of such draft as aforesaid shall be 
delivered to any person requiring the same, on payment of such 
fee, not exceeding two annas a copy, as the President may fix. 


| 3. (1) The Local Government may make rules not incon- 
Powel EEE ee sistent with this „Act to. regulate the 
to make rules, manner of election or appointment of 
- Commissioners under section 5, the 
election of members of the Standing Committee: under section 8, 
the conduct of elections under Chapter TIE, and:any other matters 
regarding the system of election or appointment which it may seem 
expedient to provide for ; and fo regulate the grant of pensions and 
gratuities t8 officers appojnted under sections 9 and 12, 
(2) The Local Government may make ruleg altering, adding 
to, Or cancelling any part of, Schedule TI, Schedule XI, Schedule 
XU} Schedule XII, Schedule XIV, Schedule XV- or Schedule 


F a 
| 
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(8) All references in this Act to any of the aforesaid Schedule 
shall be construed as referring to such Schedule as for the time 
being amended in exercise.of the powers conferred by sub-section 
(2). ° 


414. The power to make rules under the last preceding section 
is subject to the following conditjons, 
Making of rules after previous 
publication. namely :— . 


(a) A draft of the rules shall be published in the Fort St. 


George Gazette and forwarded to the Corporation for their opinion. 
> s 


(b) Such draft shall not be further proceedel with until 
six weeks after such publication or until such later date asthe Local 
Government may appoint, 


Publication of By-laws and Rules. 


415. When any by-law or rule has been made under this Act 
and duly confirmed and sanctioned, it 
shall be published in the Fort Si. 
George Gazette in English and in the Tamil, Telugu and Hndustani 


languages. 

416. (1) The President shall cause all by-laws and. rules in. 
force to be printed in the said languages 
and shall cause printed copies thereof 
to be delivered to any appa on pay- 
ment of fee of two annas a copy. 


Publication of by-laws or rales. 


Printing and sale of by-laws 
and roles. 


(2) Tho President shall from time tq time by advertizing in 
two or more of the local newspapers notify that copies of by-laws. 
and rules may, be obtained at the said price, and specify the place: 
where and the person from whom the same are obtainable, 

417) The President shall publish short particulars of the 

offences for which any fine is imposed by 

`- this Actor by any by-law or rule made 

TT and shall cause printed copies of the said particulars 

with 9 statement of the amount of every such fine to be distributed 
for general circulation. , ° 


F UDOPIRER. of ' penalties. 


| 
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us. (1) The President shall canse boards, with the by-laws and 

ieee es S te rules printed thereon or affixed thereto 

rules, in print, to be hung upin some cons- 

5 ; picuous part of the Municipal office and 

in 8uch places of public resort, markets, slanghter-houses and other 
places affected thereby as he thinks fit. ` 


\ (2) No Modia officer or servant shall prevent any person 
from inspecting such board at any reasonable time. 


(3) No person shall, without lawful authority, destroy, pull 
dows, injure or deface any such board. 
+ 


e Cancellation of By-laws and Rules. 


at (i) Ifthe Local Government are at any time of opinion 

t s 
a 4 r ee hat any by oe or rule, or part thereol 
to Cancel by-laws or rules, made under this Act by any Municipa] 


authority should be cancelled in whole 
or in part, they shall— 


| (a) cause the reasons for such opinion to be communicated 
to the Corporation, and 


(b) prescribe a reasonable period within which the Cor- 
poration may make any representation in that behalf. 


(2) The Local Government may, after receiving and consi- 
dering any such representation or, if no such representation is 
received, at any time after the expiration of the prescribed period, 
cancel such by-law or rule, or part thereof, by a notification. 


Provided that mo by-law or rule shall be cancelled in part 
only if, within the period aforesaid, the Corporation have objected 
to al partial cancellaticn thereof. 


(3} The cancellation of a by-law or rule under sub-section 
(2) | hall t@ke effect from such date as the Local Government may 
in the said notification direct, or, if no such date is specified, then 
from the date of publication of the said notification. 


(4) The said notification shall be a in two ap more 
ot the local newspapers. : 
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PART IX. 
Cuartar XL.—PRNALTIES. 


420. Whoever— . 
Penalties for certain offences. e 


(a) contravenes any provision of any of the sections of fhis 
Act specified in the first column of Schedule XVI; or 


(b) contravenes any provision of any rule or ordér made 
under any of the said sections ; or 


(c) fails to comply with any direction lawfully ggven to him 
or any requisition lawfully made upon him under the psovisions of 
any of the said sections, rules or orders, as the case may be, 


shall on conviction be punished with fine which may extend 
to the amonnt mentioned in that behalf in the third column of the 
said Schedule. 


Ezplanation.—The entries in the second column of Schedule 
XVI headed “ subject” are not intended as definitions of the 
offences described in the sections, sub-sections or clauses mentioned 
in the first colamn or even as abstracts of those sections, sub- 
sections or clauses, buf are inserted merely as raferences to the 
subject of the sections, sub-sections or clauses as the case may be. 


421. Whoever, after having been convicted of — 
Penalties for continuing 


breaches, 
(a) contravening any provision of any of the sections of 
this Act specified in the first column of Schedule XVII; or 


(b) contravening any provision of any rule or order made 
under any of the said sections; or 


(c) failing to comply with any direction lawfully given to 
him or any requisition lawfully made upon him under any of the 
said sections, rules or orders, 


continues to contravene the said provision or to neglect to 
comply with the said direction or requisition, as the case may be, 
shall on conviction be punished, for each day after the first during 


+ 
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. 
which he continues so to offend, with fine which may extend to 
the amount mentioned in that behalf in the third column of the said 
schednle. 


Beplanation, —The entries in the second column of Schedule 
XVH headed “ subject” are not intended as definitions of the 
offeyces described jn the sections, sub-sections or clauses mentioned 
in the first column or even as abstracis of those sections, sub- 
sec ions or clauses, but are inserted merely as references to the 
subject of the sections, sub-sections or clauses, as the case may be. 


%22. If the President, or any of the officers appointed under 
mals ETE leas ty section 12, or any Municipal officer or 
Municipal officer of interest servant, knowingly acquires, directly or 

ane eey Ewer indirectly, by himself or by a partner or 
employer or servant otherwise than as a shareholder in an incorpo- 
rated company, any personal share or interest in any contract or 
employment with, by, on or behalf of the Corporation, he shall be 
deemed to have committed the offence punishable under section 
168 of the Indian Penal Code. 


3. (1) Every owner or person in charge of any vehicle or 

a animal liable to tax under section 150 
Penalty for omission to take ; : , 

cus piceae for vehicle or Who omits to obtain a@ license under 

-= section 156 shall, on conviction, be 

punished with fine not exceeding fifty rupees and shall also pay 

the amount of the tax payable by him in respect of such vehicle or 


animal, 
| 


| (2) On payment of such fine and tax and of such costs as © 
may be awarded such owner or person shall receive a license for 
the vehicle or animal in re&pect of which he has been fined and 
for the period during which he has been found to be in default. 


(3) In every case in which such owner or person has, with- 
out sufficien? cause, omitted duly to furnish to the President the 
statement provided for by section 158, the amount of the bill men- 
tioned i in section 155 shall be deemed to be the amount of the tax 


payable by such owner or person. ; 


“XLV of 1860 
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e 
(4) The provisions of this section shall apply to any person 
who, having compounded for the payment of a certain sum under 
section 152, fails to pay such sum, and the amount due for a license 
shall in sach case be taken asthe amount so compounded “for, 


424, If the coustruction or reconstruction of any ‘building ~- 
Penalty for unlawful building. : 


e j e 
(a) is commenced without the’ permission of the Presi- 
dent, or 


(b) is carried on or completed otherwise than in accord- 
ance with the particulars on which such permission was baseds or 


(c) is carried on or completed in contravention of any lawful 
order or in breach of any provision contained in this Act or in any 
by-law or rule made thereunder, or of any direction or requisition 
lawfully given or made, or 


if any alterations or additions required by any notice issued 
under section 275 or section 286 are not duly made, or 


if any person to whom a direction is given by the President 
to alter or demolish a building under section 287 fails to obey such 
direction, i 


the owner of the building or the said person, as the case may 
be, shall be liable on conviction to a fine which may extend in the 
case of a musonry building to five hundred rupees and in the case 
of a hut to fifty rupees, and to a further fine which may extend in 
the case of a masonry building to one hundred rupees, and in the 
case of a hut to ten rupees, for each day during which the offence 
is proved to have continued after the first day. 


425. (1) In the absence of'a writfen contract to the contrary, 
Notice to scavengers before CVETY Scavenger employed by the Oor- 
discharge. poration shall be entitled to one month’s 
notice before discharge or to one month’s wages in lien thereof, 
unless he is discharged for misconduct or was engaged for a speci- 
fied term and discharged at the end of it. 


(2) Should any scavenger employed by the Corporafion, in 
Penalty for withdrawal of the absence of a written contract autho- 
scavengers without notice. , rizing him so to do, and without reason- 
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able cause, resign his employment or absent himself from his duties 


without giving one month’s notice to the Corporation, or neglect 
or refuse to perform his duties, or any of them, he shall be liable 
on conviction to a fine not exceeding fifty rupees or to imprisonment 
which may gxtend two months. 


* e 
i (8) The Logel Government may, by notification, direct that 
‘on and from a date to be specified in the 
Application of sub-sectious (1) . : es i 
and (2) to other Monicipal notification the provisions of snb-sections 
servants. (1) and (2) with respect to scavengers 
shall apply also to any specified class of Municipal servants whose 
functions intimately concern the public health or safety. 


Parr X. 


ar e ooe einer 


CsarreRr XLI.—Procrpurt AND MISOKLLANEOUS8. 
Licenses and Permissions, 


426. (1) Every license and permission granted under this 
Act or any rule or by-law made there- 
gir cigs hee caper care under shall specify the period for which 
and; production of licenses and restrictions and conditions subject 
and‘ permissions, 
to which the same is granted, and shall 
‘be signed by the President. 


(2) For every such license or permission and for every 
registration under section 385, a fee may be charged at such rate, 
as may from time to time be fixed by the President with the 
approval of the Corporation and the sanction of the Local Govern- 
ment. 

4 


(8) Subject to the provisions of section 344, sub-section 
(8), lany license cr permission granted under this Act or any rule 
or by-law made thereunder may at any time he suspended or re- 
voked by tie President if any of its restrictions or conditions is 
infringed or evaded by the grantee, or if any grantee is convicted 
of a|breach of any of the provisions of this Act or of any rule or 
by-law made thereunder in any matter to which such license or 
permission relates. . 


| 
| 
! 
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(4) When any such license or permission is suspended or 
revoked, or when the period for which the same was granted has 
expired, the grantee shall for ull purposes of this Act or any rule 
or by-law made thereunder be deemed to be without a ficense or 
permission until the President’s order for suspending or revoking 
the license or permission’is cancelled by him, or until the license or 
permission is renewed, as the case may be. e ° $ 


(5) Every grantee of any such license or permission shall at 
all reasonable times, while such license or permission remains in 
force, produce the same at the request of the President, 


® 

Whenever any person is convicted of an offeuce ig respect of 
the failure to obtain a license or permission required by the pro- 
visions of this Act or any rule or by-law made thereunder or to 
make the registration required by section 158 or section 885, the 
Magistrate shall recover summarily, in addition to any fine which 
may be imposed, the amount of the fee chargeable for the license, 
permission or registration. 


Such recovery shall not entitle the person convicted to a 
license, permission or registration as aforesaid. 


Arpeals. 
427. (1) An appeal shall lie to the Standing Committee from— 
Appeals from President ‘to 
Standing Committee, 


(a) any notice issued or other action taken or proposed to 
be taken by the President— 


(i) under section 204, sectiof 214, section 218, section 
224, section 225; section 226, section 256, section 801, 
section 802, section 308, section 3C4, section 808, sec- 
tion 314, section 315, section 316, section 827, 


(ii) under any by-law made under section 409, clause (9), 
clause (10), or clause (11) or 


f°) any refusal by the President to grant a permission 
under section 214, section 216, section 824, or 
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he) any: refusal by the President- to grant a license under 
section 814, section 822, section 325, section 828, section 
832, section 344, sub-section (2), or 


(2) ) any order of the President made under section 426, sub- 
section (3), suspending or revoking a license. 






° * (2) The decfsion of the Standing Committee on any such 
* appeal shall be final. 


428, In any case in which no time is prescribed by the fore- 
going provisions of this Act for the 
presentation of an appeal allowed there- 
under, iih; appeal, subject to the provirions of section 5 of the 
Indian Limitation Act,* 1877, must be presented within thirty days 
after ee date of the order or proceeding against which the appeal 
is made. 


Limitetion of a for appeal. 


President's Power to summon. 


429. The President may summon any person to attend 
before him, and to give evidence or 
Summons to attend and give 
evidence or produce docu- prodace documents, as the case may be, 
ments, 
| in respect of any question relating to 
taxation or inspection, or registration or to the grant of any 
license, under the provisions of this Act. 


| 


Procedure. 


430. All notices and permissions given, issued or granted, 


Form ls oueraand pina OF the case may be, under the provisions 
sions. of this Act must be in writing. 


431. Whenever under this Act or any rule, by-law or regular 
| tion made hereunder the doing or the 
Proof of consent of Municipal 
authorities or Municipal omitting to do anything or the validity 
oe of anything depends upon the approval, 
sanction, consent, concurrence, declaration, Opinion or satisfaction 
of-- | 


(a) the Corporation, the Standing Committee or the Presi- 
dent, or l 
| (b) any Municipal officer. ; ý 


* 





— 


ce are — nr a, 
- - SXV-af 1877. 


‘ a 
i 
te pete = miee ee aaee 


184 MADRAS AOT NO. Ul-op 1904. 


a written document signed in case (a) by the President, and 
in case (b) by the said Municipa! officer, purporting to copvey or 
sub forth such approval, sanction, consent, concurrence, declaration, 
opinion or satisfaction, shall be sufficient evidence of such’approval, 
sanction, consent, concurrence, declaration, opinion om satisfaction. 


432. (1) Every license, written permission, notice, bill, gche- : 
dule, summors or other document which 
is required by this Act or by any rale, 
by-law or regulation made thereunder to bear the signature of the 
President or of any Municipal officer, shall be deemed to be pro- 
perly signed if it bears a facsimile of the signature of the President 
or of such Municipal officer, as the case may be, stamped there- 
upon. 


Signature on documents. 


(2) Nothing in sub-section (1) shall be deemed to apply to 
a cheque drawn upon the Municipal fund under section 90. 


433. Every public notice given under the provisions of this 
Act or of any by-law or rule made 
thereunder shall be widely-made known 
in the locality affected thereby— 


Publication of notices. 


(a) by affixing copies thereof in conspicuous „public places 
within the said locality, or 


(b) by publishing the same by beat of drum or by advertise- 
ment in two or more of the local newspapers, or 


(c) by any two or more of such means, and in any other 
way that the President may think fit. 


434, Whenever it is provided by this Act or by any by-law 
or rule made thereunder that- notice 
shall be given by advertisement in the 
local newspapers, or that a notification or any information shall 
‘be published in the same, such notice, notification or information 


Publication in newspapers. 


shall be inserted, in at least one English and one vergacular news- 
paper published in the City. t 


~ 


‘Service of Notice on Owner or Occupier. 


: G he 
e435. When any notice or other such document is required 
Method of serving documents by this Act, or by any by-law or rule 
on owner or occupier. made. thereunder, to be served on any 
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owner jor occupler of.any building.or land, it shall not be necessary 


to name the owner or occupier in the document, and the service 
may be effected— 


3 (a) by giving or tendering such document to the owner or. 
oecupiér or if there is more than one owner or occupier to any one 
of thom ; or ° 


N i if the owner or, occupier is not found, by giving or 


tendering the same to some adult member or servant of the family 
of thejowner or occupier or of any one of the owners or occupiers ; 


or | 


To) if aone of the means aforesaid are available by affixing 


the same in sme conspicuous part of the building or land to which 
the document relates. 


Service of Notice on Persons other than Owners or Ocoupiers. 


436. When any notice or other document is required by this 
sista Ot doesn E EET Act or by any by-law, rule or order made 
on persons other than thereunder, to be served on or sent to 

ownerg or occupiers. 
any person otherwise than as the owner 


or occùpier of any building or land, the service or sending thereof 
may be effected— 


(a) by giving or tendering the said document to such 
person ; or 

(b) if-such person is not found, by leaving such document 
at hisjlast known place of abode or business or by giving or tender- 
ing the same to some adult member or servant of his family ; or 


| (c) if such person does not reside in the City and his 
address elsewere is known to the President, by sending the same 
to him by post registered’; or 
(d) if none of the means aforesaid be available, by affixing 
the same in some conspicuous part of such place of abode or 
business. œ l 
Relation of Occupier to Owner. 


437. If any rent, tax or sum leviable under this Act from 
PE E EE A aunt the owner is recovered from the ocou. 
Javiablo from owner. ,, ,, pier, such soopapier, shall be entitled. ta. 


— le a ae terre ara oO en mania ork 
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2 
recover the same from the owner and may deduct the aame from 
the rent then or thereafter due by him to the owner. 


438. (1) Ifthe occupier of any building or land prevents the 
Obstruction of owner by occu. OWDer from carrying into effect*in res- o 
' pier. , ` pect thereof any of the *provisions, of 
this Act, the President may by an order réyuire the said occupier 
to permit the owner, within eight days,from the date of service of | 
snch order, to execute all such works as may be necessary. 


(2) Such owner shall, for the period during which he is pre- 
vented as aforesaid, be exempt from any fine or penalty to,gwhich 
he might otherwise have become liable by reason of dtfault. 


& 
439. Ifthe owner of any building or land fails to execute 
Exeoution of work by ocon- 22y Work which he is required to exe- 
pier in default of owner. . cute under the provisions of this Act or 
of any by-law or rule made thereunder, the occupier of such build- 
ing or land may, with the approval of the President, execute the 
seid work, and shall be entitled to recover from the owner the 
reasonable expenses incurred in the execution of the same, and 
may deduct the amount thereof from the rent then or thereafter 
due by him to the owner. 


Prestdent’s Powers of Entry. 


440, The President may enter into or on any building or land, 
EE Guten E with or withoat assistants or workmen, 
‘survey or execute work. in order to make any inquiry, inspection, 
survey, measurement or valuation or to execute any work which is 
anthorized by the provisions of this Act or of any by-law, rule or 
order made thereunder, or which it is necessary for any of the 
purposes of this Act or in pursuance of any of the said provisions, 
to make or execute. 


Provided that— 


(a) except when it is in this Act otherwise e€pressly pro- 
vided, no such ontry shall bo made Iotween sunset and sunrise; 

(b) except when it is in tis Act otherwise oxpressly 
provided, no ‘dwelling-house, and no public building or hut 
which. is used as a dwelling-place, shall be so entered without 


Gaia T S 
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the consent of the occupier thereof, unless the said occupier has 
received at least twenty-four hours’ previous notice of the intention 
to maké such entry ; 


| (c) sufficient notice shall be in every case given, even 
when! any premises msy otherwise be entered without notice, to 
enable the inmates of any apartment appr priated to females to 
remove to sonte past of the premises where their privacy may be 
preserved ; . 
(d) due regard shall be paid, so far as may be compatible 
with the exigencies of the purpose of the entry, to the social and 
religious usages of the occupants of the premises. 


44). (1) The President may with or without assistants or 
Powerlof eutiy on lands ad- Workmen enter on any land adjoining 
jacent to works. or within fifty yards of any work autho- 
rized! by this Act or by any by-law or rule made thereunder, for 
the purpose of depositing on such land any soil, gravel, stone 
or other materials, or of obbnining access to such work, or for 
any other purpose connected with the carrying on of the same. 


(2) The President shall, before entering on any land under 
sub-section (1), give the owner and occupier three days’ previous 
noticd of the intention to make such entry, and state the purpose 
thereof, and shall, if so required by the owner or occupier, fence 


off so much of the land as may be required for such purpose. 


| (8) The Presidentshall not be bound to make any payment, 
tender or deposit before entering on any Jand under sub-section 
(1), but shall do as little damage as may be and shall pay com- 
pensation to the owner and occupier of the land for such entry and 
for any temporary or permanent damage that may result 
therefrom. 

| (4) If such owner or occupier is dissatisfied with the 
amount of compensation paid to him by the President, he muy 
appeal to the Standing Committee, whose decision shall be final. 


President's Power to Eescute in Default. 


442. (1) Whenever by any notice, reqnisition or order under 

o ee this Act or under any by-law or rule 
sad ae a hig ea made thereunder, any person is required 
defi y to execute any work or to tak® any 


| 
| 
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measures or do anything a reasonable time shall” be named in 
such notice, requisition or order within which the work shall be 
executed, the measures taken, or the thing done. s 


(2) If such notice, requisition or order is not complied with 
within the time so named, then whether or not æ fine is pro- 
vided for such default and whether or not the person’ in 


default is liable to punishment or has been prosecuted or sentenced * 


to any punishment for such default, the President may cause such * 
‘work to be executed, or may take any measures or do anything 
which may, in his opinion, be necessary for giving due effect to the 


notice, requisition or order as aforesaid. e 
e 


443, (1) The President may recover any expenses incurred 

r i = under section 442 from the person or any 
eoovery of expenses from j 

areal lable and limita- One of the persons to whom the notice, 


tion on liability of ccoupier. veguisition or order was addressed. 


(2) Notwithstanding anything contained in the preceding 
sub-section, no occupier shall at any time be called upon to pay 
any greater sum in respect of such expenses than the amount of 
rent then due by him, but if the rent so due is less than the sum 
demanded, he shall thereafter, as each fresh instalment of rent fells 
due, become liable to pay a sum not exceeding the amount of 
such instalment until the whole of the expenses are paid. 


(8) The burden of proof that the sum demanded of any such 
occupier is greater than the rent, then or thereafter due by him 
shall be on the said occupier. 


(4) The occupier may recover from the owner or deduct from 
the rent payable by him to the owner sc much as is paid by or 
recovered from him under this section. 


(5) The provisions of this section shall not affect any con- 
tract made between any owner and occupier respecting the payment 


of expenses of any such works as aforesaid. á 


: 444. (1) When any person, by reason of his receiving the 
reut of immoveable property as agent or 
trustee, or of his being as agent or 
trate to the person who rool? receive tho rent if the property 


Relief to agents and trustees, 


-0 


ab 
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were left toa tenant, would, under this Act, be ooundto discharge 
any, obiigation imposed by this Act or any rule, by-law or regula- 
tion, made hereunder on the owner of the property and for the 
discharge of which money is required he shall not be bound to 
discharge the obligation unless he has, cr but for his own improper 
gct or default might have had, in his hands funds belonging to the 


owner sufficient for fhe purpose. 


(2) The burden of proving the facts entitling an agent or 
trustee to relief under this section shall lie on him. 


(3) When any agent or trustee has claimed and established 
his right tẹ relief under this section, the Corporation may give him 
notice to apply to the discharge of such obligation as aforesaid tho 
first moneys which shall come to his hands on behalf or for the use 
of the owner; and should he fail to comply with such notice he 
shall be deemed to be personally liable to discharge such obliga- 


mT 
Payment of Compensation by Corporation. 


| 445. In any case not otherwise expressly provided for in this 
Poradi Penari Act, the President may, with the ap- 
compensation. proval of the Standing Committee pay 
compensation to any person who sustains damage by reason of the 
exercise by any Municipal authority, officer or servant of any of 
the'powers vested in them by this Act or by any by-law or rule 
made thereunder., 


i 

446. All costs, damages, compensation, charges, expenses and 
other sums not recoverable under 
Chapter XIX, which under this Act are 
directed to be paid by any person to the Corporation, shall be 
demanded by bill or notice as provided in sections 178 and 179 of 
thist Act, and may be recovered in the manner provided in that 
Chapter unless within fifteen days from the date from the service 
of the bill ðr notice such person shall have applied to the Magis- 
trate under section 447. 


Recovery of sum due as taxes. 


447. Wherein any case not provided for in section 455 any 


[Determination by Magistrates Municipal authority or any pewon is 
Te payable, required “by or under this Act or any 


: 


| 
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rule or by-law made thereunder to pay any compensation, damages, 
charges or expenses, the amoun’ or apportionment of the sane 
Shall in case of dispute be ascortained and determined exccft as is 
otherwise provided in section 441 and in the Land Acguisition 
Act,* 1894, by two Magistrates on application made to them fof this 
purpose at any time within one year from the date’ when such 
compensation, damages, charges or expenses first became claimaple. 


448. (1) On any application under the provisions of the last 
preceding section, the said Magistrate 


Proceedings before Magis- 
shall sammon the other party to appear 


trates 


before them. 


6 

(2) On the appearance of the parties or, in the ‘absence of 
any of them on proof of due service of the summons, the said 
Magistrates may hear and determine the case. 


(8) In every such case the said Magistrates shall determine 
the amount of the costs und shall direct by which of the parties 
the same shall be paid. 

449. (1) Ifthe sum due on account of compensation, damages, 
Recovery of sums payable by charges, expenses, and costs ascertained 
distross. in the manner described in the last 
preceding section is aot paid by the party hable within seven days 
after demand, such sum may be recovered under a warrant of one 
of the said Magistrates by distress and sale of the moveable pro- 
perty of such party. 

(2) The balance, if any, of the proceeds of such sale, after 
satisfying such amount and the costs of the distress and sale, 
shall be returned, on demand, if made within twelve months, to the 
party whose goods have been distrained. 


450. Instead of proceeding in anyymanner hereinbefore pres- 
cribed for the recovery of any expenses 
eee! ale compensation of which the amount 
due has been ascertained as hereinbefore provided, or after such 
proceedings have been taken unsuccessfully or with @nly partial 
success, the sum due or the balance of the sum due, as the case 
may be, may be recovered by suit brought in any Court of compe- 
tent jyrisdiction against the person liable for the same. 


ae *T of 1884. 
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d 
Provisions ragarding Municipal prosecutions, 


451. The President may prosecute any person for the breach 
of any of the provisions of this Act, or 
of any by-law, rale or order made 
thereunder, and ng such prosecution shall be instituted except on 
thg authority of the President. 


Poseotftions by President. 


452. (1) No person shall be liable to punishment for any 

Period of limitavion for mak- offence against any of the provisions of 

ing complaint. this Act or of any by-law, rule or order 

mado thereunder, unless complaint is made before a Magistrate 
within six*months after the commission of the offence. 

e 

(2) Failure to take out a license under this Act shall for 

the| purposes of sub-section (1) be deemed a continuing offence 

until the expiration of the period for which the license is reqnired. 


453. All offences against this Act, or against any rule, 
by-law or regulation made hereunder, 
whether committed within or without 
the|City, shall be cognizable by a Presidency Magistrate having 
jurisdiction in the City; and such Presidency Magistrate shall not 
be |deemed to be incapable of taking cognizance of ary such 
offence, or of any offence against any enactment hereby repealed, 
by reason only of his being liable to pay any Municipal rate or 
other tax or of his being benefited by the Municipal fund to the 
credit of which any fine imposed by him will be payable. 


i 
Cognizance of offences. 
| 


454. (1) In case any fine or costs imposed or assessed by a 
-~ Magistrate under, or by virtue of, this 
Detention of offender or takin f 
of security in default + Act or of any by-law made in pursuance 
a par thereof, shall not be forthwith paid the 
Magistr.te may order the offender to be apprehended and detained 
in safe custody until the return can be conveniently made to a 
warrant of distress, unless the offender shall give security to the 
satisfaction of the Magistrate for his appearance at such place and 
time as shall be appointed for the return of the warrant of distress. 
(2) If upon the return of sach warrant it shall appear that 
tnor samon tocdetiale of 2° sufficient distress can be had whereon 
sufficient distress, to levy suth fine or costs and the same 
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shall not be forthwith paid, or in case it shall appear fo the satis- 
faction of the Magistrate by the admission of the offerder or 
otherwise that he has not sufficient property whereupon such fine 
or costs could be levied if a warrant of distress were issued, the 
Magistrate may, by warrant under his hand, commit the offender 
to prison, there to be simply imprisoned, according to the discre-s 
tion of the Magistrate, for any term not exceeding one calendar 
nionth when the amount of such fine or costs shall not exceed 
rupees fifty, and for any term not exceeding two calendar months 
when the amount shall not exceed rupees one hundred, and for any 
term not exceeding six calendar months in any other case; such 
commitment to be determinable in each of the cases af@resaid on 
payment of the amount. ° 


(3) The Magistrate by whom any fine is imposed by virtue 
of this Act shall award the whole of snch 
fine to the Corporation to be by them 
applied to the purposes of this Act. 


Application of fines. 


455. If, on account of any act or omission, any person has 
been convicted of an offence against the 

Payment of compensation for an ; : 
damage to Municipal pro- provisions of this Act or against any 
perry by-law, rnle or order made thereunder, 
and, by reason of such act or omission, damage has been caused to 
any property of the Corporation, the said person shall pay compen- 
gation for sach damage, notwithstanding any punishment to which 
he may have been sentenced for the said offence. In the event cf 
dispute, the amount of compensation payable by the said person 
shall be determined by the Magistrate before whom he was con- 
victed of the said offence; and, on non-paymeat of the amount of 
compensation so determined, the same shal? Le recovered under a 
warrant from the said Magistrate as if it were a fine inflicted by 

him on the person liable therefor. 


Suite against the Corporation. 


456. (1) Any person aggrieved by the failure of the Presi- 
E E dent or the Corporation to carry out 
for failure to exeoute work. any work or perform any duty, the 
execution or performance of which ıs imposed on either of them by 
this Act may bring an action against the Corporation, 


ret 
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(2) If the Court finds that such work or duty is incumbent 
on the President or the Oorporation under this Act, and that they 
having sfificient funds at their disposal for carrying out such work 
or performing such duty, have wrongfully neglected to carry out 

* such work or to perform”sach duty, it may direct the immediate 
performance of such eduty or the execution of such work, or may 
„pass such othen order as may seem fit. 


457. (1) No suit shall be instituted against the Corporation 
pata Cowie OO Municipal, |anthority, officer or 
Municipal authorities, others servant, or any person acting under the 
a ii direction of the same, in respect of any 
act purporting; to beřdone under the provisions of this Act or of 
any by-law, rule or order made thereunder, or in respect of any 
alleg a neglect or default in the execution of this Act, until the 
expiration of one month after a notice has been delivered or left 
at the Municipal office or at the place of abode of such officer, 
servant or person, stating the cause of action, the relief sought and 
the name and the place of abode of the intending plaintiff; and 
the plaint shall contain a statement that such notice has been so 
delivered or left. 


: (2) Every such suit shall be commenced within six months 
after the date on which the cause of action arose. 


' (3) If any person to whom any notice is given under sub- 
section (1) tenders sufficient amends to the plaintiff before the suit 
‘is instituted, such plaintiff shall not recover in any such action 
more than the amount so tendered and shall pay all costs incurred 
after lach tender by the person to whom such notice, has been given, 
(4) If no such tender is made, the defendant may pay into 
court{such sum of money as ke thinks fit, and thereupon such pro- 
ceedings shall be had as in other cases in whicha defendant is 
allowed to pay money into court. 
(5) Nothing contained in this section shall apply to any suit 
instituted under section 54 of the Specific Relief Act*, 1877. 


(6) Where the defendant in any such suit is a Municipal 
officer or servant, payment of the sum or of any part of any sum 
~ I of 1877, d 
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payable by him in or in consequence of the suit, whether in respect 


of costs, charges, exponses, compensation for damages or otherwise, 
may be made, with the sanction of the Standing Committee, from 


the Municipal fand. ea 
458. The President may, subject to the control $f the Corpo- 
Tation, 
Representation of Corporation ° i £ e 
by President. ° 


o 

(a) institute, defend or withdraw from legal proceedings 
under this Act or any rale, by-law or regulation made thereunder ; 

_ (b) admit, compromise or withdraw any claim made gnder 

this Act or any rule, by-law or regulation made therewader ; and 

(c) obtain such legal advice and assistance as he may from 
time to time think it necessary or expedient to obtain, oras he may 
be desired by the Corporation or the Standing Committee to obtain, 
for any of the purposes referred toin the foregoing clauses of this 
section, or for securing the lawful exercise or discharge of any 
power or daty vesting in or imposed upon any Municipal authority, 
officer or servant. 


Protecting Clauses. 


459. No suit shall be maintainable against any Municipal 

authority, officer, or servant, or any 

Indemnity to Mumoeipal an- person acting under the direction of any 
thorities, offcersand agenis Ca , 

Municipal authority, officer or servant, 
or of @ Magistrate, ın respect of anything lawfully and in good 
faith and with due care and attention done under this Act or any 
by-law, rule or order made thereunder, 


é 
+ 


460. (1) No distress or sale under this Act shall be deemed 

E EA to be unlawful nor shall any person mak- 

nected with distress pro- ing the same be deemed a trespasser on 

account of any error, defect or want of 

form in the bill, notice or other docament or proceeding relating 

thereto, nor shall such person be deemed a trespasset on account 
of any irregularity committed by him. 


ceedings. 


(2) If any person is aggrieved by any such irregularity as 
aforesaid, he may recover in any Court of competent jurisdiction 
full satisfaction for any ee damage sustained by un; 


main athe 
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e 
461. Nothing contained in this Act shall be construed so as 
to render lawful any act or omission on 
Co tion of Act in reg- ; : 
y of nuisances. the part of any person, which is or but 
a for the said Act would be deemed a 
. |e 
nuisance, or to exempt any person guilty of a nuisance from pro- 
sæution or action inerespect thereof. . 
+ 


"Provided that no person shall be punished twice for the same 
offence. l 
| Polsce. 


462. It shall be the duty of all Police officers— 

Dutiés of PoBce officers 

(a) fo communicate without delay to the proper Municipal 
officer any information which he receives ofa design to commit 
or of the commission of any offence against this Act or any rule, 
by-law or regulation made hereunder, and 

(b) to assist the President or any Municipal officer or 
servant reasonably demanding his aid for the lawful exercise of 
any power vesting in the President or in such Municipal officer or 
servant under this Act or any such rule, by-law or regulation, 

! (c) to asrist any person employed in the collection of tolls 
in E of resistance to the lawful authority of such person; and 
for that purpose they shall have the same power which they have 
in tke exercise of their ordinary Police duties. 


463. (1) If any Police officer sees any person committing an 
Power of Police Officers to offence against any of the provisions of 
arrest persons. this Act or of any by-law or rule made 
thereunder, he shall, if dhe name and address of such person are 
unknown to him and if the said person on demand declines to 
givel his name and address or gives a name and address which 
such| officer has reason to believe to be false, arrest such person. 


(2) No person arrested under sub-section (1) shall be 
detained in custody— 
(a) after his true name and address are ascertained, or 


| _ (b) without the order of a Magistrate for any longer time, 
| not exceeding twenty-four hours from the ‘Sur of 


+ 
i 


| : 
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arrest, than is necessary for bringing him before a 
Magistrate. 
464. The Local Government may empower any Municipal ser- 
; tien vant or any class of Municipals servants 
ieee or EA PAE to exercise the powers of a Police officer 
e for the purposes ofthis Act. > > 
Miscellaneous. eon j 

465. Hvery Municipal officer or servant, every contractor or 
_ agent for the collection of any Muni- 

Application of term “public k 
servant”? to Municipal offi- cipal tax, toll, or fee, and every person 
cers, agents and sub-agents. oinloyed by any such contractdt or 
agent for the collection of such tax, toll or fee, shall bg deemed to 


be a public servant within the meaning of section 2] of the Indian 
Penal Code*. 


466. No person shall obstruct or molest any person with 

Mees ie, esate ces whom the President has entered into a 

tion of Manicipalcontractor, contract on behalf of the Corporation, in 

the performance of his duty or of any- 

thing which he is empowered or required to do by virtue or in 

consequence of this Act or of «any by-law, rule or order made 
thereunder. 


467. No person shall remove any mark set up for the pur- 
Prohibition against removalot  PO8e of indicating any level or direction 
mark, incidental to the execution of any work 
authorized by this Act or by any by-law, rule or order made there- 
under, 


468. No person shall without authority in that behalf remove, 


Prohibition against removal destroy 3 deface = otherwise obliterate 
or obliteration of notice. any notice ‘exhibited by or under tho 


orders of the Corporation. 
469. No person shall without authority in that behalf remove 


earth, sand or other materjal or deposit 
Prohibition againgi unautho- 
rized dealmgs with public any matter or make any encroachment 
place or materials, from, in or on any land vested in the 
Corporation or river, estuary, canal, back-water vr water-course 
(not being private property) or in any way obstruct the same. 
: ee ey 


. © XLV of 1860, 





Or 


MADRAS ACT NO. IN OF 1904. 197 
| PART XI. 

| 

i 


Caaprer XUII.—Provisions as to Burttpines AND LANDS 
ON THE ESPLANADE. 


70 Notwithstanding anything contained in this Act, all 


ana Lofty over Bepla- buildings and lands belonging to the 

Government in that part of the Military 
zonb of Fort ‘St. Groa «hich is known as the Hspianade, as des- 
cribed in Schedule XVIII, shall be subject to the control of the 
Gerieral Officer Commanding the Madras District. 


471. Notwithstanding anything contained in this Act,— 
Porthisaton fo construct ma- 
buikling on Espla- 
nade, 
(a) permission to construct a masonry building on tho said 
Esplanade shall not be given or be deemed to have been given 
unless and until the sanction of the Local Government and of the 
Government of India has been obtained ; and 


(b) such sanction shall not be applied for unless the plan of 
the building and the aite-plan of the land have been approved by 
ihe President. 


| 472. (1) If the construction or reconstruction of any masonry 


De E EE E E EEA building on the said Esplanade is, after 
oted or reconstructed the commencement of this Act, commen- 
a er ced, carried on or completed without the 
sanction of the Local Government and the Government of India, 
the Corporation shall, if requested by the General Officer Com- 
manding the Madras District so to do,— 


| (a) by notice direct the owner to demolish the building, 
or 


o b 
(b) cause the bailding to be demolished, at the oxpense 
| of the owner. 


(2) No person shall be entitled to any compensation on 


acount of such demolition. 





473. lf auy direction is given under clanse (a) of the las! 


Penalty for failure to demolish preceding section, the provisions of sec- 
under direction, tion +24 shall be held applicable 
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SCHEDULE I. 
ENACTMENTS REPRALED. ° 


(See Sectson 2.) e 








: m e 
Short title or subject. , Extent of repeal. 





———e e cme TT re art aeee nemem inanmam ama 


Acts of the Governor-General 


in Council. 
1801 XI The Repealing and Amending! So much of the fratgche- 
Act, 1901. dule as relgtes to Madras 
Acts VII of 1884, II of 
1892, nnd @T of 1899. 
Acts of the Governor of Fort St 
George in Council. 
+ 
1884 I The City of Madras Municipal] The whole. 
Act, 1884. 
1884 VH The Madras Oity Municipal] The whole. 
(Amendment) Aot, 1884. 
1892 Tf The Madras Oity Municipal) The whole. 
(Amendment) Act, 1892. 
1888 TI The Madras City Municipal) The whole. 


(Amendmont) Act, 1899. 


SCHEDULE II. 


DANGEROUS AND OFFENSIVE TBADES AND OTHBR PURPOSES FOR 
WHICH PREMISES MAY NOT BE USED WITHOUT LIcENSE. 


(See clauses (8) and (22) of Section 8 and Section 822.) 
(a) Dangerous Trades. 


Storing, packing, pressing, cleansitg, prepating, or manufac- 
turing by any process whatever any of the following 
articles, namely :— 


blasting powder, 


gunpowder, ə 
chemical preparations, 


lime, 


dynamite, matches for lighting, 
fireworks, nitro-glycerine, 
fulminate of mercury, saltpetre, 

e gas, sulphur. 


{Á— —* 


gun-cotton, ee 


a) 


| 
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! (Schedule II —Dangsrous and Offensive Trades, ete.)—cont. 
! e (b) Offensive Trades. 
cy Boiling camphor, paddy or oil. 

e | (2) Washing soiled clothes. ° 


J (3) Storing, ‘packing, pressing, cleansing, preparing, or manu- 
facturing by any process whatever, any of the following 
articles, namely :— 


(c) Other Purposes for which Premises may not be used 
wethout Lrcense. 


d blood, - | leather, 
e bones, manure, 
° catgut, offal, 
fins, | pitch, 
fish, | rags. 
| hair, skins, 
| hides, soap, 
hoofs, Lar, 
horns, turpentine. 
j 


| (1) Casting metals. 
(2) Manufacturing bricks, pottery or tiles. 
(8) Horse-slaughtering. 


(4) Manufacturing articles from which offensive or unwhole- 
some smells, fumes or dust arise. 


(5) Manufacturing or distilling sago. 


| (6) Packing, pressing, cleansing, preparing, or mannfacturing 
by any process whatever, any of the following articles, 
| namely :— 


e cloths in indigo or other colours, 
paper, 
pottery, 
silk, ° A 
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(7) Storing, packing, pressing, cleansing, preparing, or manu- 
facturing by any process whatever, any of the following 
articles, namely -— 3 


candles, Jate, e 
cocoanut fibre, mest, ° 
cotton or “cotto oil, e ° 
refuse and. seed, ‘oil cloĝbh, , > ‘ 
fat, rosin, 
flax, spirits, 
flour, surkhi, 
hemp, tallow, 
iron, wool. 
8 
beset 2 
+ 


SCHEDULE I. 
Bounparis or Divisions. 
(See Section 37.) 


Jet or Rayapuram division —Bounded on the rorth by the 
Municipal boundary, on the south by Ebrarnyi Sahib street, on the 
east by thesea, and on the west by Mannarswamikoil street and 
Suryanarayana Ohetti street. 


2nd or Tondtarpet dtctsion.—Bounded on the north by the 
Municipal boundary, on the south by the line of the Black Town 
wall, on. the east by Mannarswamikoil street and Suryanarayana 
Chetti street, and on the west by Tirnvottiyar High road. 


3rd or Korukupet division—Bounded on the north by the 
Municipal boundary, on the south by Basin Bridge road, on 
the east by Tiruvottiyur High road, and on the west by the 
Buckingham Canal. : 


4th or Harbour divssion.—Bounded on the north by Ebraimji 
Sahib street, on the south by Mannadi street and Parish Venkata- 
chella Aiyar street, on the east by the sea, and on the west by 
Portuguese Church street and Varadamuttiappan street 


Bth or Kachslesvaran diviston.—Bounded on the north by 
Mannadi street and Parish Venkatachella Aiyar street, on the south 
by Errabalu Chetti street, on the east by the sea, and on the weet 
by Varadamuttiappan street. . 


Pee. 
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| 
t 
| 
i 


e 
(Schedule TTI. — Boundaries of Division)—cont. 





6th or Esplanade division.—Bounded on the north by Erra- 
bala, Chgtti street, on the south by the river Cooum, on the east by 
the j$ea, and on the west by Varadamutiiappan strect, Jrusappa 
Maier street and gq line from the south end of Jrusappa Maistry 
strqet across.the Evehing Bazsar Esplanade towards the south 
and |continued to the rivar Cooum. 


‘The Fort and its glacis being excluded from these limits. 


ath or Seven Wells divesion.—Bounded on the north by 
Basin Bridge vroad, on the south by Tirupalli street and Tata- 
muttiappas streel, on the east by Portuguese Church street and 
Varadamuthiappan street and on the west by the Buckingham Canal. 


Sth or Trevelyan Basen divtsion—Bounded on the north by 
‘Tirupalli street and Tatamuttitppan street, on the south by China 
Bazaar road, on the east by Varadamuttiappan street, aud on the 
west by the Buckingham Canal. 


| 9th or Park Town division.—~Bounded on the north by China 
Bazaar road, on the south by the river Cooum, on the east by 
Varadamuttiappan street, lrusapjaMaistri street, and a line from 
alent end of Irusappa Maistri street, across the Evening Bazaar 
Esplanade towards the south and continued to the river Cooum, 


ma on the west by the Buckingham Canal. 


! luck or Peranbore dtviston.—Bounded on the north by the 
Municipal boundary, on the south by the Elephant Gate Bridge 
road, deMellow’s road, Strahan’s road and Coonoor road, on the 
vast by the Buckinghafn Canal, and on the west by the Municipal 
boundary. ° 


‘11th or Pursewaulkam deveston.—Bounded on the north by 
Strahan’s roid and deMellow’s road, on the south by Chulai Bazaar 
road, Hurfter’s road und Pursewaulkam High road, on the east by 
Sydenham’s road and on the west by Brick-kiln road. 


| 12th or Vepery divmston—Bounded òn the north by Furse- 

re rae High road, Hunter’s road, Chulai Bazsar road, ydeon- 

ham’s road and Elephant Gate Bridge road, on the south by Poong- 
H=- 26 


e 
x 
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® 
mallee High road, on the cast by the Buckingham Canal, and on 
the west by Old Lunatic Hospital road and Flower’s road. : 


13th or Lgmore dyvision.—Bounded on the north by Poona- 
mallee High road, on the south by the river Cooum, on the east by 
the river Cooum and Buckingham Canal, and on the west by a line 
from the south end of Fiéwer’s road drawn southwards aCcrOss the 
Spur tank to the Cooum. 


14th or Kilpawk diveston. aana on the north by Coonoor 
road and Namasivayya Chetti street, on the south by Coouw, on 
the east by Brick-kiln road, Old Lunatic Hospital road, Flowers 
road and a line from the south end of Flower’s road, drawn soith- 
wards across the Spur tank to the Cooum, and on the wget by the 
Municipal boundary. 


15th or Nungambaukam division.—Bounded on the north by 
the river Cooum, on the south by Peter’s road, Mount road, Nun- 
gambaukam road and Kodambaukam road, on the east by Dam’s 
road, General Patter’s road, Wood’s road and Westcott’s road, and 
on the west by the Municipal boundary. 


16th. or Chintadripet divtsion,— Bounded on the north, cast 
and west by the Cooum, and on the south by Mount road and 
Dam’s road. 


17ih or Chepauk dsvision.—Bounded on ths north by the Mount 
road and the Cooum, on the south by Pycroft's road, on the east by 
the sea, and on the west by General Patter’s road and Wood’s 
roud. 


L8th or Triplecane diviston—Bounded on the north by Pycroft’s 
road, on the south by Icehouse road, on the east hy the sea, and 
on the west by Vestcott’s road. 


19th or Royapetiakh division.—Bounded on the north by 
Peter’s road and Icehouse road, on the south by Eldham’s road, 
Mowbray’s road, Luz road and Cutcherry road, on the east by 
the sea, and on the west by the Municipal boundary. © 


20th or Mylapore division —Bounded on ths north by Eld- 
ham’s road, Mowbray’s road, Luz road and Cutcherry road, on the 
east by the ecca, und on the south and west by the Municipal 
boundary. _ . 3 
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SCHEDULE IF. 


PURPOSES ON WHIOH THE MuNICIPAL FUND MAY BE SPENT, 
(See Sectton 87.) 


(a) Public Safety. 


+9 
m ee EE I E T r a Ta a a 


` Che lighting of ‘piblic streets, places and buildings ; the extinc- 

° tion rof fires ; the control, supervision or removal of dangerous 
places, buildings, trades and practices ; the regulation of traffic ; 
and the prevention and removal of obstractions in public streets or 


ae 
(b) Public Health. 


j 

I 1) The constraction, repair and maintenance of hospituls and 
Pm ai vaccination ; the training of medical practitioners and 
subordinates ; the training and saperviaion of vaccinators ; the re- 
gistration of births and deaths ; the enumeration of the inhabitants 
of the City ; and other measures of a like nature, 


la 2) The construction, maintenunce, supervision and control of 
public markets and slanghter-houses; of latrines, privies and urinals; 
of drains and drainage-works ; of sewage farms ; of tramways and 
other, works for the removal of sewage ; of water works, drinking 
fountains, tanks and wells; of parks, squares and gardens; the ac- 
quisition of land necessary for any of these purposes ; the reclama- 
tion of unhealthy localities; and other sanitary measures of a like 
nature. 


(3) The cleansing and watering of streets and drains ; scaveng- 
Ing; ithe removal of excessive or noxious vegetation ; and generally 
the abatement of all ounces 


Gt) The regulation and control of offensive or dangerons trades 
of unhealthy buildings or localities, and of burial and burning 
grounds; and provision of sites for and the closing of, burial and 
burning grounds. 

e (c) Publio Conventence. 

(1) The construction, maintenance and alteration of streets, 
bridges, causeways, culverts and the like ; the regulation of build- 
ings ; ;! the removal of undue projections ; the naming of streets and 
the umbering of houses ; and the peu ane Prora of 
trees i in public streets and places, e. * 


; 


| 
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(Schedule 1V'—~Purposes on which the Municipal Fund may 
be spent).—cont. l 
(2) The construction, purchase and maintenance of all build- 
ings under the control of the Corporation or required inorder to 
give effect to the provisions of the Act. š 


e 
8) The construction, maintenance, alteration and adornment 
op m 
e 


of public halls. . 
(4) The construction and maintenance of alms-honses. 


(5) The survey of buildings and lands and the preparation of 
e 
plans. Š 
(6) The provision of free libraries. ° 
(d) Primary and Technical Education. 
(1) The construction and repair of school-houses for the poor. 


(2) Primary education of the voor, including the training of 


teachers. 


| (3) The promotion of technical education. 
(e) General. 


All matters necessary for, or conducive to public safety, health 
or convenience. 


SCHEDULE V. 


Tax on PERSONS RXEÐRCISING PROFESSIONS, Arts, 
TRADES AND CALLINGs. 
(See Section 120.) 


Class I. 


Yoarly. 
Rs. 
(A).—Joint-stock companies and other companics carrying 
on any trade or business having gain for its 
object, or as benefit societies, and the capital of 
which exceeds twenty lakhs of rupees e ... 500 


(B).—Companies of any of the descriptions mentioned in 
division (A) of this class, the capital of which 
exceeds ten lakhs, but does notexceed twent y 
lakhs of rupees... nee ave vs 350 








i 
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(Schedule V.— Taw on Persons exercising Professtons, Aris, etc.) 
| —cont. 
. Yearly, 
l Class I—cont. 
a Rs 
Al] persons holding any office or appointment, 
public or private, or employed-in any capacity up 
° oh a monthly salary of five thousand rupees or 
| upwards ... ° ‘te ee ve B00 
(0). .—Companies of any of the description mentioned in 
| division (A) of this class, the capital of which is 
y a more thau five lakhs, but does not exceed ten 
| elakhs of rapees A j -200 
i 
(D).—Companies of any of the descriptions mentioned in 
i division (A) of this class, the capital of which is 
! more than three lakhs, but does not exceed five 
lakhs of rupees... ssh aes .- 150 





= - 


Provided that any company described in division (A), 
(B), (C) or (D) of this class, the head office or a branch 
or principal office of which is not in the City, and 
which shows that its gross income received in or from 
the City has not in the year immediately preceding 
the year of taxation exceeded— 


eee 


— so 


(a) twenty-five thousand rupees, shall pay only... 250 


eo E ar 


(b) fifteen thonsand rupees, shall pay only .. 150 
(c) five thousand rupees, shall pay only 50 


and that if any sich company shows that such gross 
income has not exteeded two thousand and five 
hundred rupees such company shall be exempt from 
taxation, 


Se ee ee ee 


at ES 


roria also that whenever a joint-stock company has 
an office, agent, or firm to represent it for the purpose 


7. eee 


of carrying on business in the City, such office, agent, 
or firm shall be liable for the taxes payable under 
this Schedule. _ @ 


- 


ee E S 
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(Schedule V.mTag on Persons exercising Proféstons, 
Arta, ete.)—conb. 


Yearly. 
[Class I—cont, i 


Rs. 
Al} persons holding any office or appointment, public r = 
or private, or omployed in any capacity, vee 
monthly salary amounts to three thowsand and is 3 
less than five thousand rupees. ° ' 





Merchants, bankers, sowkars, contractors, ship or 
boat owners, traders, auctioneers, commission agents 
or any agents, gumastas or servants in charge of 
the business of the aforesaid persons when the pr i 
cipals are nonresident. 


e 


Editors or proprietors of newspapers... 
Keepers of any warehouse or produce depct. 


Dubashes, brokers or other persons employed in the 
transfer, sale or purchase of imports and exports, | 
or in the transfer, sale or purchase of securities, 
shares or bills of exchange, or in procuring $ 250 
freight. 





Practising barristers, sattorneys-at-law, proctors, 
notaries public, pleaders or vakils. 


Practising physicians, surgeons, dentists, architects; 
civil engineers. 


Owners or farmers of markets, hotel-kespers, lod ving 
or boarding housekeepers, shopkpepers. 


Owners of any printing press, or press £r ectton, Jute, 
hides or other materials, of any coffee-cleaning 


Piao upumoni; mill or other industry. js 


Pro TER artists, artizans, manufacturers, painters, 
photographers, actors, musicians, dancers, horso- 


dealers and dealers of every description not peg 
fied above, i J` 


P EEE 
ARON tein E y ee R EEEE eao ay ies GET, 
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(Schedule V.— Taw on Persons exercising Professions, 
oe Aris, etc.) —+ ont. 


à Class II 


Čomparjes of any of the descriptions mentioned in Class 
1, the capita? gf which is more than two lakhs, but 

è does nét exteed three lukhs of rapees— subject to the 

provisos hereinbefore contained in this Schedule .. /00 

An persons holding any office or appointment, public) 

| or private, or employed in any capacity, whore 

I monthly salary amounts to two thousand rupees 

and ig less than three thousand rupees, 





| 
; 
; 





Merchants, bankers, soucars, contractors, ship or boat 
; owners, traders, auctioneers, commission agents or 
| any agents, guinastas or servants in charge of the 
| business of the aforesaid persons when the princi- 








pals are non-resident, not assessed under Class I. 


Hditors or proprietors of newspapers, not assessed 
, ander Class I. 





Keepers of any warehouse or produce depot, not 
| assessed under Class I. 





150 
Dubashes, brokers or other persons employed in the r 
| transfer, salo or purchase of imports and exports, 
or in the transfer, sale or purchase of securities, 
| Shares or bills of exchange, or in procuring freight, 
not assessed ander Class I. 


L 
£ 








notaries public, pleaders or vakils, not assessed 


| 
Practising barristers, ‘uttorneys-at-law, proctors, | 
runder Class I. | 


Practising physicians, surgeons, dentists, architects, 
‘civil engineers, not assessed under Clasg I. 


Owners or farmers cf markets, hotel-keepers, lodging 
or boarding housekeepers, shopkeepers, notussessed 
‘under Class I. - ° J 
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(Schedule V.—Tex on Persons exercising Professions, 
Arts, ete.—cont, e 
Yearly. 


Class ll—cout. 
e Res. 


Owners of any printing press, or pres’ for copton, } 
jute, hides or other wmaterials,of any coffee- 
cleaning or other establishment, mill or other 
industry, not assessed under Class I. 





Professional artists, urtizans, manufacturers, puint- | e 
vrs, photographers, actors, musicians, dances, i 150 
horse-dealers and dealers of every description fot | 

` specified bove, and not assessed under Class I. ` 


Vetorinary surgeons, lmuilders, land or marine sur- 
veyors, practising licentiates of medicine, we 


caries .. 


(Schedule V.—Taw.on Persons exercising Professions, 
Arts, ete.)—cont. 


Clase ILI. 


Yearly. 

= = Rs. 

Companies of any of the descriptions mentioned in clas» I, 
the capital of which is more than one lakh but does not 


exceed two lakhs of rupees—subject to the provisos 
hereinbefore contained in this Schedule is so 90 


All persons holding any office, or appointment, public or) 
private, or employed in any capacity, whose monthly 
salary amounts to one thousand and is less than two 
thousand rupees, 





Merchants, commission agents or any agents, gumastas 
or servants in charge of the business of the aforesaid | 75 
persons when the principals are non-resident, oat | 
owners, traders, auctioneers, not assessed under class 
I or Class IT, 





Editors or proprietors of newspapers, not assessed ' under 
Class Ior Class II. ° . | J 


at es ee 
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+ 
P V.-—Tax on Persons exercising Professions, 
Arts, ete) cont, Yenrly. 
Clasa IIL —-cont. Ra. 
. Dabestos brokers or other persons employed i in the trans- | 
| for, sale 0° e purchase” of imports or exports, or in the 
salb, tran fer or purchase of securities, shares or bills of 


exchange or in procuring freight, not assessed under 
class I or class If 


—————— N 


Praclisiig barristers, attorneys-at-law, proctors, notaries 
pujic, pleaders or vakils, not assessed under class I or 
class 1I © 

E 

Hotel-keepẹrs, lodging or boarding ee S ‘shoped o q, 
keepers, not assessed under class I or class ÍI, 2 ee 

Ownds of any printing press or press for cotton, jute, hides’ 
or other materials, of any coffee-cleaning or other estab- | yg 
lishment, mill or.other industry, not assessed under class 


I or class II. 


Professional artists, artizans, manufacturers, painters, 
photographers, actors, musicians, dancers, horse-dealers, 
and dealers of every description not specified abo7ë, and: 
not fassessed under class J or class LH. 


i 
Veterinary surgeons, builders, land or marine surveyors, 


practising licentiates of medicine, SEE no 
assessed under class II.’ ; 


Hakima, vaidyans or other sidh native medical practition- 


ers. : 
Glass IV. J 


All companies uot hereinbefore provided for—subject to | 
the provisos hereinbeforo contained in this Schedule. 


All persons holding any office or appointment, public or 
private, oremployed in any capacity, whose monthly $ 35 
salary amounts to seven hundred-and fifty and is less 
than one,thousand rupees can bg a 


All other persons described i in. class. TL, bat jek E | e 


ander any of the previous clasges. -..- *- P 
| M-—=27 


$s e 
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a chedule. V.—Pax on Persons evercistng Professions, © 1 
Arts, etc.)—~cont. Yeorly. 
| e Es 
‘Class V. ; 
All perions iholdiae @ any office or. appointment, publi or) 
private, or employed in any capacity, whtse monthly | k 
salary amounts to five hundred and i ìs less titan seven | e 


hundred and fifty rupees pai sei sl Lr 20 o 
All other persons described in class ITI, but not assessed “i 
under any of the previous classes. a 
g 
Class VI. : 


* 
All persons holding any office or appointment, -public or 
private, or employed in any ‘capacity, whose monthly 
salary amounts to two hundred and is less than five, 


hundred rupees .. 
An other persons described in class IIT, but ‘not ‘assessed 
under any of the previous class. } 
‘Class VIT. 

_ All persons holding any office or appointment, poblic or) 
private, or employed in any capacity, whose monthly 
salary amounts to one hundred and is less than two | 
hundred rupees... TO : os sie r ð 


All other persetis Janbe in gia DI, but not atsessed | 
ander’ any of the previous classes. ` 3 


aa 


SCHEDULE VI. 
_ Tax ow VEHICLES WITE Springs AND ON ANIMALS, 
| | Ea e  Half-yearly, 
(See Section 150). | RS, A. P. 


For every four-wheeled vehicle with springs drawn by 
two or more horses or propelled by electricity, gas, 
steam or any other mtchanicalipower > ... lB .0-0 


tr 


f 
l.” 


MADRAS. ACT NO, UL.ov. L904. 


e 
thal 


For pvory four-wheeled vehicle, with; springs drawn by 
a | horas, mule, bull or bullock, or by two or more 
horses, under thirteen hands, or. by. two or more 


sanles, buħs or bu}lecks aa es vee 
Forwvery two-wheeled vehicle with MEAN drawn by 
pi or more horses, mules, bulls, or. ballocks iki 
For | pvery bicycle or a propelled. by electricity, 
gas, or steam .. . eae nos tee 
For avery other bicycle or tricycle. T 
For jevery Sher vehicle with springs di 
For levery horse over thirteen hands ae 


Por every horse of or under thirteen hands, or mule... | 


For r very horse of or under eleven, hands, avs 

For | very bullock or bull 

For every male-buffalo ., 

For every ass... ‘aa gate ae ae wes 
For ~ dog : 





SCHEDULE VI. 
poo Tors. 

| (See Section 164.) 
On’ every four-wheeled vehicle with springs’... 
On every other wheeled vehicle with springs. ase 
On every cart or other vehicle without springs drawn By 

' men, bulls, bullocks, horsés, asses, Or males, laden sui 
On every cart or other vehicle without’ springs drawn by 

men, bulls, bullocks, horses, asses, oF ‘titles, not laden. 
On every buffalo, bull or "bullock, laden ne 
On every horse over thirteeh hands, laden or ridden ... 
On every horse over thirteen hands, not laden or ridden. 
On every horse of or under thirteen hands, or ass, leden 


A _ or; nacen, a8 eae see oer 
3 


On every elephant ake ee 
On every camel .., 


24 


Half-yearly, 
RS. A. P, 


7 


bend 
© 


O COCoooOomy a wt 


© 


TS. O00 CO 2 o 


O o.o 


Esiplartition. —For the purposes of this Schedule an animal sh I 
not be classed as laden when it is merely accoutred for being Jaden 


-or ridden. . °° 
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SCHEDULE VIII. 
‘+ Fors or Disrasds WARtANT 


174, 6 (Se Section 180.) ee a S 
į> 7 rt 4 e 
2 ' : i e e 
To ‘ 


e- * e 
' [Here insert the name of ‘tke afiicer charged with =e emeculion 
, of the warrant.) l 

n Wira l of has not paid ôr shown 
Sufficient cause for the non-payment of the sum of we ee 
Yupees dus to the Corporation in respect of [Here enter. p porlicula"s 
of súm dus] for the 19 : Thisisto command you to 
distrain the goods and chattels-of the said (or, as the 


case may be, any goods -and! chattels found on -such and -such 


premises] to the amount of the said sum of- `- ` rupees; 


togethér with for warrant fee, making together 
oe , and such further sum as may be sufficient to defray 
the charges of iaking, keepipg and selling such distress, and if 
within seven days next after the said distress, the said sum, together 
with such further sum ns may be sufficient to defray the chirges of 
taking aud keeping such distress, i is not paid, to sell the said goods 
and chattels ; and having paid and deducted out of the proceeds 

of the sule the said sum of. | rupees and the charges of 
taking, keeping and selling such distress, to hand over the surplus, 
if any, to the President. If sufficient distross cannot be found of 
the goods and chattels of the said you are to certify 
the same to me together with this warrant, 


(L. S.) ae f 7 
ka w A EA 
Dato—--— F H t ‘aia t 
L -4 ‘ i 
( EA AG 


(Signature or stamp of the President of the Corpofation.: 


w, 


A 


Oo} 
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SCHEDULE IX. 





| o. Fors or Noros or- Satu. 
a M a (See Section 182.) 
[Hera insert particulars of goods seized. | 


Take notice’that I have this day seized the goods and chattels 
as hereinbefore specified for the sum of rapees due 
to the Corporation in respect of [Here enter particulars of sum 
due] for the 19 ; and that, unless you pay 
E the office of the Corporation of the City of Madras the amount 
caf, togefhor with the cost of this distress, within seven d ys 
from the day of the date of this notice, the shid goods and chattels 
will be sold on the day of 19 at the 


. Municipal office or at such other place as the President may ene 








| (Signature of the officer executing the warrant of distress-) 





jato— — : 

po n 

7 SCHEDULE X. 

) Rates or Fers on Disrraiyts. 

; (See Section 185.) . 

: Value of property distrainud, Fees, 

: n RS. A. P 
Under five rupees $ . 040 
Five and under ten rupees 0 8 0 
Tel and undor fifteen rupees . 012 0 
Fifteen ang under twenty rupees . 100 
Twenty and under twenty-five ropues as » 14 0 
Twenty-five and under thirty rupees 18 0 
Thirty and under thirty-five. rupees « 1Lel2 0 
Thitty-five and under forty rupees’ ve vw 2 0 0 


: 
k s 
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Forty and under forty-fivé rupees... ` a 
Forty-five and under fifty-ropees T ies | 
Fifty and under sixty rupees 


ji + ed 
Nm eO o b p 


Sixty and under eighty rupees T A 
Bighty and under one hundred rupees 


o obo o a or 


[abri 
© œ 
e 


One hundred rupees and upwards... * 


D A 


SCHEDULE XI. 
RuLps ror BUILDING-SITES. 
(See Section 260.) 


No-piece of land shall be used as a site for the cons machog of 
a building, — 


Conditions as to use of build- 
ing-sites, 


(1) if the building i is to abut on a street, unless the site 
is of such a shapo that the face of the building can be made 
parallel to the line of the street, or as nearly parallel to the said 
line as the Standing Committee may allow ; and, 


(2) if the site is within thirty feet of a tank, unless the 
owner satisfies the President that he will take such measures as 
will prevent any risk of the domestic drainage of the building 
passing into the tenk ; and 


(8) if the building to be Sonat agta is @ public building, 
a dwelling-house or a hut,— 


o (a) unless the site is certified by the Engineer to be 
dry and well-drained or to be es of being 
well-drained, and 


` (b) if the site is a filled-up baie or has been filled up 

with or used for depositing rubbish, offensive 

matter or sewage, unless the Health Officer has 

examined the site and granted a certificate to the 

e - ` effect that it is, from a sanitary ane = ae 
SoG 2 a. ġo bebnilfupome, , i0, te Teek c47 ti 
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- SCHEDULE XIL . T 


ecr 


: ° BuILDisg Roures. 
. (See Sections 260 and 264.) 
° Part I.—Butldings generally.) 


1. Th floor or lowest floor of ev ery building constructed or 
* yecoustracted from the ground-level must 
| be constructed at such level as will 
admit of the construction of a drain sufficient for the effectual 
drainage of the building und placed at snch level as will admit 
of| the dwminage. being led into some public drain at the time 
existing d? projected. . 


-æn @ r-re a AET 


Level of floor. 


ES AT 


| 2. In any street isid out after the commencement of this Act 


2 the distance between the building line 
a set tal ar line and the street alignment shall not be 
S less than four feet, 
i 
| (Part U.--Masonry buildings generally.) 


l | 3. (1) “Except with the sanction’ of the ‘President— 
Foundation, os 


(a) The foundation of a masonry one, must rest on 
natoral ground. 


. 
sr So eo —= 


(b) The spread of the foandation must be such that the 
, pressure on the soil, taking into account the load 
on the floors and terrace roof (if any) referred to 
in rules 9 and 11 shall not be greater than one 
_ ton on the square foot. | 


. 
` 
ey ie a ee ee) 


‘(2)’ The levels of the foundation must be such as the Presi- 
dent may consider satisfactory. 











4. ‘Uhe plinth of a masonry building mnst’be at-least eighteen 
| inches above the.level of the centre of 


Plinth. 
} the nearest street, 


j 5 ” Every wall of a masonry building must be constructed so 


eae pee us to a a proper footings 
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6. The onter walls of a masonry -building must be constract- 
ed of brick or some other hard and 


Outer walls. : 
incombustible subetance. 7 


7. All walls of a masonry pailding must be properly bonded. 
Bonding of walle. n 
8. If a masonry building exceeds one story, in height, every 
wall must be of, such thickness as the 
Special provisions in case o 
walls in building of more Phwident may consider necessary to 


than one story. 
j ensure safety. 
l 


9. ‘lhe-floors of every masonry building must be constraged 
to bear safely the maximum ¢oad to be 
none carried, the allowance for liv® load not 


being less than fifty-six pounds on the square foot. 


10. (1; All beams and girders in a masonry building rust 
be supported by a breadth of brick 
REE Sever work, stone or other solid substance 


sufficient to secure their stability. 


(2) The bearing of a beam or girder on a, wall. shall not, 
without the sanction of the President, be less than three-fourths 


of tho thickness = the wall. 


11. Weiies 20m must be constracted to withstand such 

load, not less than forty pounds on the 
FECES ooit -> square foot, in addition to their own 
“ eight, as may bespecified by an order of the President. 


| Part III.—Dwelling-houses and pther domestic buildings. 


12. Ths height of a masonry building shall m no case exceed 
the width of ‘the streetin which it is 


uilding. 
Height of b constructed. 


18. Every room in z domestic buiiding which is intended for 
_.. human habitetion—, . 
Size and ventilation of ‘inhabited i 
rooms. , 
(æ) must be iu every part not less thau nine feet inheight, 
measured from the fluor to the ander-side of the beam 


è 
on whioh the roof ‘rests ; 
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(Schedule XIT—Building Rules}—cont 





Part \T.— Dwelling-houses and other domestic butldings—cont. 
| 
° ®) must have a clear superficial area of not less than eighty 
sq@are feet ; and 
° O must be “provided, for purposes of-ventilation, with 
_ doors or windows opening directly into the external air, 
: or into a verandah, 


14. (1) There must be in the rear of every domestic building 

an open space extending along the entire 
width of the building and belonging 
exclusi ively to the building, uuless the b ck of the | uilding abuts on 
an open square cr the like, of not less than twenty feet in, width, 


whichis decicuted to public ase aud is consequently not hke'y to 
be built upon. 


| e 
Open space ini of buildings. 
pe i egr gB 


| (2) The minimum distance across such spaco from every 
part f the building to the boundary line, or (if the boundary is 
a wall) the inner edge of the bvardery wall, of the building or land 
immediate: y oppusite sucu p:rt, shall be ten feet. 


15, If any person desires to construct a domestic pbuilding in 

| a street laid out before the commence- 

wt peg las rae 14 incase ment of this Act upon a site which, 

before the commencement of this Act, 

was occupied by a domestic building, and the site is of such 

a nature that it is impracticable to provide an open space in the 

rear of the building of the dimensions prescribed by rule 14, the 
Prosident may relax the Poron of that rale: 


Pr ovided that— 


(a) such open space shall be left'as the Standing Committee 
may consider practicable, having regard to all the 
circumstances of the case, and - 


e ‘ ‘ 2 
2 (b)- not more than two-thirds of the total area of the site 


shall be occupied by masonry buildings or verarflehs, 
M28 
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(Schedule XII.—Building Rules)—cont. 


16. (1) Every interior courtyard must be raised at*least one 

EET EEEE foot about the level of the centre of the 

terior courtyards and out- nearest street, so as to admit Of easy’ 
aed a , drainage into the street. ° ‘ 


(2) Every interior courtyard aņd every such open spacé í 
must be open to the sky throughout its entire area, and no 
structure shall be erected within or above, or so as to project over 


the same. 
e 


Part IV.—Applications for approval of sites for, ant for permis- 
ston to construct or reconstruct masonry buildings. 


17. (1) Every application for approval of a site for a masonry 

building must be written on a printed 

F A o Ar serpan for aPPTo- form (to be supplied by the President 

free of charge) and must state the posi- 

tion of the site, the number assigned to it in the assessment-book, 

its dimensions, and such other particulars 'as may be prescribed by 
the Standing Committee. 


(2) The site-plan sent with such an application must be 
drawn to a-scale of not less than one-fiftieth of an inch to & foot, 
must be sent in duplicate, and must show— 


(a) the boundaries of the site ; 


(6) the position of the site in relation to neighbouring 
streets ; a 


(c) the name of the street in which the building is pro- 
posed to be situated ; 


(g) the position, and dimensions of proposed urinals, 
drains, cesspools, stables, catile-sheds, *cow-houses, 
wells, and other appurtenances of the building; and 


l (e) such other particulars as may be prescribed by the 
° Standing Committee. 
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® t = 
(Schedule XII.—Building Rules)—cont. 


Part IV. Applications for approval of sites for and for petmission 
| to construct or reconstruct masonry buildings->cont. 


; ad 
18. (1) Every application for permission to construct or re- 
ae * . construct a masofry building must be 

Form application for pe : : 
e mission to constrnet Wuild- written on a printed form ,to be sup” 
pee plied by the President free of charge), 
and must state the description of the building, its dimensions, and 
such other particulars as may be prescribed by the Standing Com- 
mittes l i 


i e 

(2) The plan of the building and the elevations and sections 
accompanying such an application must be neatly and accurately 
drawn to a scale of not less than one-eighth of an inch to a foot, 
and must be sent in duplicate, and the said plan must shuw— 


(a) the levels and width of the foundation of the building ; 


(c) the level of all courtyards and open spaces in the 
building or premises, and the plinth-level of build- 
ings with reference to the level at the centre of the 


| 
(b) the level of the lowest floor of the building ; and 
| 
nearest street. 

(8) The specification accompanying such an application 
must | comprise full information as to the following particulars, 
namely :— 

(i) the method of construction and materials to be used ; 


' (ii) the manner in which the surface drainage of land will 


be disposed of ; 


| (iii) the means of access that will be available to scayen- 


o ors to get to latrines ; 
f 


(iv) the purpose for which it is intended to use the build- 


ing ; and 
' (v) if the building is intended to be used as a dwelling 
| house for two or more femiljes; or asa place for 


Pod 
Pett ™ 
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(Schedule XII, —Buihling Rules) —cont. 


| Part IY—Applications for approval of sites for, and for 
permission to construct or re-construct, masonry busldings—cont. 


: e i í W ° 
-, , 7 carrying-on any trade or ‘business in which more than 


twenty people may beemployell, or as a piace of pufblic 
resort,—the means of angress and egtess. $ ° 


Eeplanation.—If it is intended to use the building or p 
thereof for any of the purposes specified in Schedule Il, or as a 
stable, cattle-shed or cow-honse, the fact must be expressly stated. 


19. The plans must be signed by the owner of ie building. 
Signing cf plaus. 


20. (1) All information and documents which it may be found 
; Eo oa ~ necessary to require, and all objections 
eee i cents which it may be found necesery to 
os make, bfore deciding whetler a site 
should. be approved for a m sonry Luilding, or whether permissicn 
to construct or re-constract a masonry building should be wiven, 
shall be respa tively requirsd and made in o e requisition, and the 
applicant shall be apprised thereof at tne earliest posibl- date. 


(2) Within thirty days from the date of receipt of an 
application ‘under section 264 for approval of a site, the President 
may require the applicant— 

(a) to furnish -him with any information on matters 

roferred to in this Schedule which has not ‘already 
been given in the documents received thereunder, or 


(b) to satisfy him that there are«no objections which may 
lawfally be taken to the approval of the site. 


(8) Within thirty days from the date of receipt of an appli- 
cation under section 264 for permission to execute 
work, the President may require the appheant— 

i) to furnish him with any, information on matters 
referred to in this Schedule which has not ulready 
been given in the documents received theraander, or 
with any document prescribed by that section which 

pa has-not been, sent-in ; or--~ 


“er 
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® 
(Schedule XIT.—Butlding Rules).—cont. 


cai! ae 





Part IV.-~Applications for approval of sites for, and for 
permigsion to construct or- re-construct masonry butldings—cont. 
:@ 

(i to satisfy him that there are no objections which may 
: lawfully be taken to the grant of permission to exe- 
'  ofite the work. 





$ (4) If any inform-tion or documents required under sub- 
rile (2) or sub-rule (3) is or ave, in the opinion of the President, 
incomplete or defective, he m'y, within thirty days frori the date 
of, receip of the same, require further information or documents to 
be furnished. 


(5) Jf any requisition made under sub-rule (2°, en -rale (8) 
om sub-rale (4) i~ nt comp'ied with within three mouths, the appli- 
cation received under section 2 34 sh {l be duemed not to have been 
made, 


. 21. When the President h-s appvovel any site-plan or given 
permis-ion to execute any work, he 
shail sign such site-plio or the approved 
plans of the work, as a case may be 


f 
Signature of approved plans. 


Port Vi— Huts generally. : 


: 
22. Except with the permission of the President no portion 
of a hut shall be placed within six feet 
Distance between hut and 
masonry building of a masonry building. 


Provided that thig rule shall not preclude the construction of 
putes in compounds in any cuse Where masonry out-offices would be 
potuissible 


Height, e 


re eaves and wall. 


| 28. No hnt shall be of more than one storey or shall gxceed 
twelve feet in height, measured from 
the top of the plinth to the junction of 





| 24° The plinth of a hut must be raised at least one foot above 
the level of the centre of the mearest 


‘street or “passage. 


ae 
k 
; 
i 


"n 
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(Schedule XIl—Busldinge Bules)—cont. 


Part VI.—Huts on land occupied by, or set apart for the ° 


construction of, the same, ü 


e 
25, Huts must be builtin continuoas lines, in accordgnce with 


a ee President and demarcated on the ground. 
26. Where an alignment prescribed under rule 25 does not 
correspond with the alignment of a street, 
a passage Of at least twelve feet, measur- 
ed from eave, to ease must be left between the two rows „of hats 
abutting on such prescribed alignment, ee 


Passages. 


27. All passages referred to in rule 26 shall remain private 
property, subject to a right in the Muni. 
cipal authorities to send carts along them 
or otherwise make use of them for any of the purposes of this Act, 


Use of passages. 


28. Notwithstanding anything contained in rule 25, huts 
may, with the special sinctiou of the 
President, be built so as to form an 
open courtyard, comprising at least one-fourth of the whole area 
occupied by the huts and cou:tyard. 


Courtyard: 


29. There must be between ail huts, except in the case of 
hats referred to in rule 28, a space of at 
least three feet, measured from eave to 
eve. 


Space. 


Part VIJ.—Appltcattons for permission to construct or 


reconstruct hute. 


80. (1) Every application for permission to construct or 

, EF re-construct a hut must be written on a 

pon = EE printed form to bo supplied by the 
aue President frev of charge. e 


(2) J£ it is intended to use the hut or part thereof for any 
of the purposes specified in Schedule IJ, or as a stable, cattle-shed 
or cowghouse, the fact must be expressly stated in the said 
application. - © & 


in alignment to be epfescribed by the ° 


| 

| 
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(Schedule XII,.—Buitldings Bules'—cont. 


| e Part VII.—Applicattions for permission to construct or 


re-consiruct huis—cont. 
e 


(8) The site-plan sent with such an application must show 
e the hut, the means of access ther.to from the street, and such 
other particulars as may be prescribed by the Standing Committee, 


l , 81. (1) The President may require 
[= of President to require 


fresh information or site- the applicant— 
plan. 


° (a) to furnish him with any information which has not 
ad * * * 

already been given or with a proper site, plan,—or 

(b) to s tisfy him that there are no objections which may 
wiully be tuken to the grant of permission to execute the werk. 

| (2) If any information or plan required under sub-section 

(1) is in the opinion of the President, incomplete or defective, 

he may require further information or a fresh plan to be furnished. 


(3) If any requisition made under sub-rule (1) or sub-rule 
e) is not complied with within one month, the application received, 
under section 278 shall be deemed not to have been made. 


Part VIII.— Application of rules to alterations of, 
and additions to, buildings. ° 


| 82. Rules 17 to 21, or rniss 80, and 81, as the case may be, 
R ee shall not be applied in the case of any 
rules 17 to 21 or 30 and 81. | alteration of, or addition to, a building 
unless one or more of the following works is or are undertaken, 

namely :— .. 
(a) the construction of aroof or an external or party wall, 


(b) any repairs to the building which involve the recon- 
struction of a lift-shaft or a chimney after ilto same 
has been entirely or in great part demolished, 


(c) any other alteration of the internal arrangements of a 
building which affects its drainage or stability, 


(d) the addition of any building, room, out-house er other 
| structure. ©. °? 


T 
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(Schedule XI1.—Buildings).—concld. 


Part VIL.—Applica tions for permisston to construct or « 


re-construct huts—concld. Š 


® 
33. (L) If, in any case of urgency arising from causes beyond 
_ ‘his own control, auy, person desires to ® 
Grant of provisional permission ; 
to poceed with work in undertake without delay aby vf the 
ini works referred to in rule 82, he may 
send to the President an application for provisional permission to 
proceed with the work. 


(2) Such application must contain an explanatiqn of the 


urgency and general description of the woik proposed to be under- 
taken. 


(3) Within five daysfrom the date of receipt of any such 
ap lication, the President shall, by an order in writing, either 


grant ır refuse to grant proy.sioual permission to proceed with the 
work. 


(4) If, within ‘he sid period, the President has neither grant- 
ed nor refused to grant sich piovisivnal permission, the same shall 
be deemed to have been granted. 


(5) Whenever such provisional perinis ion is granted, and 
in any case provided tor by sub-rule (4) the apple nt must, within 
fifteen days, send to the President a 1egular applicition for per- 
mission to execnte the. work; an’, if he fails to do so, the provi- 
sional permission shall be deemed to have been withdrawn, 
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SCHEDULE XIII. 
Form or Reeisree or Brirrus. 





(See Section 377.) 


Births in the district of 
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MADRAS ACT NO. IL oF: 1904, 


SCHEDULE XIV. 


Form or REGISTER or [LLEGITIMATR BIRTHS, 


(See Section 377.) 
Illegitimate Births in the district of 


19 
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SCHEDULE AVI. 
. ORDINARY . PENALTIES. 
(See Saction 420.) 





Subject. . 





128 





Acceptance of bribe at election 
Giving of bribe at election ... a 


Failure to obey requisition by auditors to attend, 
give evidence or produce document. 


Failure to pay tax on profession, art, etc. 


Failure of owner or occupier to obey requisition 
to furnish list of persons carryiug on pro- 
feasion, art, etc. 


Failure of employer or head of an office, firm 
or company to obey requisition to furnish list 
of persons in his employ. 


Failure of owner or ocoupier to furnish return 
of rent, ete. 

Failure to send notice to President after com- 
pletion of construction or re-constrnction of 
building. 


Failure to obey order to affix and register num 
ber. 


Failure of oconpier to obey requisition to farnish 
statement of vehicles and animals liable to 
taxation, 

Failure to obey requisition to prodyee license .. 

Failure of owner to register cart or other vehicle. 


Failure to have registration number affixed to 
cart or other vehiclo, 


Failure to send notice regarding misuse or waste 
of water in premises, 


Unlawful entry on land where conduit rnns, eto. 
Oansing of damage to water-supply works. 
Unlawful opening of removal of look, cock or 
pipe, or drawing of water. 


- -a -~ 


- 
e ones Pee 





fe 


e 
' Fine which may 


be imposed. 


One handred 
rupees. » 
i hundred 
rupees, 
© 
One 


rupees. 


hundred 


Twice,theamonnt 
of the tax. 
hundred 


One hundred 


rupees. 


One 


rupees. 


hnndred 


Fifty rupees. 


Ten rupees. 


Ten rupees. 


Five rupees. 
Ten rupees. 


Ten rupees, 


Twenty rnpees. 
9 


Twonty rupees. 
Fifty rupeos. 

e 
Fifty rupees. 


` 





ox 


moz 


, Ee 
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(Schedule XVI.—Ordinary Penalites)—cont. 














ian 
rzi 
ad * 
: E E è Subject, 
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un (ea) 





o 
feet 
grar 


to 
par 


ron =r 


bo 
“a 
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to 
2 
D 


TEREE: T 


E 


a 


to 


mwe 


to 


m 


Rese ane 


(1) | Unlawful conndotion of house drain with public 
drain or obstruction, eto., of public drain. 


ey | Unlawful construction of building over public 
t drain. 


f 
.. | Failure to obey requisition to maintain troughs 
and pipes for catohing, eto., water from roof 
or other part of building. 







(2) | Keeping of public latrine or srinal without 
license. 


Allowing public latrine or urinal to be in onolean 
condition and improper order. 


Failure to obey requisition to provide latrine 
or to remove latrine to another site. 


Failure to provide latrines and urinals for pre- 
mises used by large numbers of people. 


Failure to obey requisition to provide latrines 
and urinals for market, cattle-staud or cart» 
stand. 


Failure to obey requisition to fence bnilding or 
land, or trim, prune or cut hedges and trees. 


Unlawful displacement, etc., of pavement or 
fences, posts, and other materials of public 
street. 


Unlawful making or laying of new street 


Failure to obey requisition to metal, eto., private 
street. a 


Building wa!l or eyecting fence, ete., in a street... 
Failure to obey requisition to remove or alter 


obstruction, etc., made against or in front of 
building or land in public street. ° 


Unlawful removal of bar or shoring of timber, 
etc., or removal or extinction of light. 


Unlawful making‘of hole or placing of obstruc- 
tion in street. 








Construction,fete., of building without license 
where street or footway 
structed. 





is likely to be ob- 


Fine which may 
be imposed. 


Two 
rapees. 


hundred 


One hundred 


rupees. 
* 


Fifty rupees, 
Fifty rupees. 
Fifty rupees. 
Fifty rupees 
Fifty rupeer. 


Fifty rupece, 


Fifty rupees. 


Fifty rupecs, 


Five hundred 
rn peer, . 

One hundred 
rupees. 


‘One 
rupees. 
Two hundred 
Tupos, 
8 
Fifty rupees. 


hundred 


Fifty ropees. 


Fifty rupees. 
e 
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Section. 





259 


362 


204 


Sub-section 
or clause. 


(2) 


(3) 


+ 
Failure to fence, ete., such building while under 


repair, 
Unlawful destruction, etc., of name of street +. 
Unlawful destruction, etc., of number of build- 


ing. 


Failure to obey requisition to take down, repair 
or secure building or other thing in ruinous 
state. 


Failure to obey requisition to repair, eto., tank 
or other place dangerous to passengers oF 
persons living in neighbourhood. 


Construction of external roof, etc., of building 
with inflammable materials. 


Construction of door or window, etc., to open 
outwards of public street. 


Failure to keep external walls of premises in 
proper repair, 


Unlawful removal or damaging of lamp post, 
sto., or extinction of light of lamp. - 


Failure of occupier to obey direction to collect 
rubbish and offensive matter and deposit them 
ine box or basket of his.own at or near entrance 
to premises, 


Failure to obey direction to collect rnbbish and 
offensive matter and deposit them in public 


receptacle. 


.* 
















Finæwhich may 


be imposed. ® 


> ° 
Fifty rnpees. 


Twenty rupees, 
Twenty rupees? 
e 


Five . 
rupees, 


hundred 


Fifty rupees. 


Fifty rapees, 
Twenty rupees. 
Twenty rupees, 
One hundred 


rupees. 


Ten rupees, 


Ten rupees. 


Failare to obey direction to collect, rubbish and | Ten rupees, 


offensive matter and deposit them in street or 
premises, 


Fatlnre to obey direction to collect and remove 
rubbish and offensive matter accumnlating on 
business premises. 


Allowing rubbish or offensive matter to accu- 


mulate on premises for more than twenty-four 
hours. 


Irregular depomt of rubbish or offensive matter. 


Ten rupees. 


e 
Fifty rupees, 


© 
Ten rupees. 


™, 


_— 


ee 


y5 


—— 
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(Schedule XVI.—Ordinary Penalties)—cont. 





i 
MET 
Yo BS : Fine which may 
$ f E è Subject. > be imposed, 
D R E e 
ł = kei 2 e 





f $ oe py ee 
| (8) | irregular removal of sewage or offensive matter. | Twenty rupees. 
(4) | Deposit of rubbish, offensive matter or sewage | Twenty rupees. 








in nuauthorized place. i 
® | (5) | Keeping tilthy matter for more than twenty-four | Ten rupees. 
| e| hours, etc. 
(6)° Allowing sewage to flow in streets... | Twenty rupees, 
gol! .. | Failure to obey requisition to cleanse, or close, | Fifty rupees. 
etc., tank, well or other source of water nged 
| ' for drinking. 
302) ! Failure to obey requisition to repair, etc., tank Fifty rupees. 
| or well dangerous to health of neighbourhood 
or drain off stagnant water from land or 
| premises. 
| | + | Failure to obey requisition to enclose, clear, or | Fifty rupees. 
| cleanse untenanted building or land. 

306, | Failure to obey requisition to clear, or cleanse, | Fifty rupees, 

Ed eto, buliding er land in filthy state or over- 
' grown with prickly-pear or other noxious 
| vegetation- : 
5 f + 

307 | .. | Failure to obey requisition to lime- wash or | Fifty rupees. 
| ! otherwise cleanse building. 

308; Failure to obey requisition to execute work or | One hundred ru- 
take other action with respect to insanitary pees in the case 
| buildings. of masonry 

building and 

fifty rupees in 

| a the cage of hut, 

» | Using or allowing the use of buildings unfit for | Twenty rupees 
human habitation after prohibition, for each day- 

(1) | Allowing overcrowding in building after order | Twenty rupees 
to abate the same. ‘for each gay. 

(4) | Failure to obey requisition to vacate over- | Twenty rupees 
| crowded building or room. for each day. 

31 | ... | Fishing in river or estuary after prohibition ... | Twenty rupees. 

313: (4) | Unlawful keeping of swine ... Saf ... | Ten rupees. 
| | () | Unlawful keeping of animal so as to beaj Ten rupeeg 

nuisance or dangerous. : ee 
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820 


323 


326 


327 


328 


880 


332 


MADRAS “ACT NOC II OF 19047- 


(Schedule XVI-—Ordinary Penalties) —cout. 


4 


Snb-gection 
or ‘Clause 





= 





2 
i Fife which may 
° Subject. y e 
J aT be imposed,- 
e : 


Feeding ‘of ahimals with sewage or offensive | Fifty rnpees. 
matter. 


Use of place as a livery, hack-stable or cattle- | Fifty rupees, 
stand, ete, without license or contrary to 


e 
license, 
Construction or maintenance of stable, cattle- | Fift rupees. 
shed, etc., contrary to Aot or rales. e 
Failure to remove carcass of animal Twenty rupees. 
Unlawful bathing in certain places... . | Fifty rapees. 


Unlawful washing of animals, eto., m certain | Fifty rupees. 
~ places. 


Unlawful E animal, eto., iuto the water in | Fifty rupees. 
certain places f 
Youling of water i certain ‘places Fifty rupees. 
Fouling of water in source of water-gupply m j One thousand 
- carrying on trade or manufacture. rupees. 


“Two hondrod 
rupees. 


Use of place without license for offensive or 


, dangerous trades or for purposes endangering 
` health, life or property. i 


Unlawful erectiou of any machinery or steam- 
boiler by the nse of which smoke is produced 
> or health of neighbourhood is endangered. 


Fifty rupees. 


One hundred 
rupees, 


‘Use of place for sale or storage of timber, 
firewood, or other combustible, without license 
“‘oricontrary to licente. 


One hundred 
rupees. 


Storage of timber, firewood, or other combustible, 
“for private use contrary-to direotions given for 
. guarding againat fire. 
One `` hundred 
`? rupees, 


Fifty rupees, 


Importation of timber or firewdod without license 
. or’atorage of the same contrary to license. 


Uas of place as Kiake-house or manufactory of i ice 
-or aerated waters without license or contrary 
to license. ; 
Washiig of clothes by Washermen at unauiho- 
rized places. 


. 
- 
t 
AEE e aea a g a L o aeea 
eT e y i i a HHihdieianie 
F ` 


any rupees. 


Two hundred 
rupees. 


Use of: Place*as slaughter-hdise without license 
or contrary to ligense? i 


SS 





_ A 


~ 


> 
77t 





* 
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ee ey prey eI moe oe 
a d i 3 Ee 
@ F : ye ne 
“arb BR. OF a nih Wate Fine whieh may 
agl ooo aa: 
Š n ” te J 
| 
334 w. [Slaughter ‘of animals for: sale: or food ‘without [Twenty rupees 
: icense or drying skin. -- J} for eee ani- 
342 3 :,,.. | Balo or exposure for sale tepablio market of animal Pigh leupees vo 
| artiole of food without i i 
[ } 2 7 A 
343 = @ Opening private market without license or contrary Five hundred 
to nonnpo. rupees. 
oy ee Bid i > i a Ai 
344 ae Kesla open private market without lioonse or | Five hundred 
| Contrary to license. : a 
| 
346 i ouo Balo or expotare for sale’ of animal ‘or article’ in [Fifty rupees, 
| unlicensed private market.’ ' ae 
847 es Failure to ohey direction to aie approaches, Fifty rupees 
| aps , ato., to ee markets or to pave tem; 3 } 
k i 
348 (2) Opening « or keening open of private aver after Fifty ‘rupees 
| apar suspension. er refaeal of license for default to for éach day. 
carry ont worka, l ae 
g .. | Breach of market joel iets gee need Fifty rupees. 
850 :| ... | The onrrying on o bntchel -trade withent lioënhe,, ‘One:' ) hundred 
| eto, ; rupees: 
! ‘ ata 
n re Sale, of artele in publio streets aler prohibition, Manty yupeer. 
La i ij l i a 
357 | a Balolof article of food or ae a of nature,'sab-/| Ohe hundred 
| stance or a of peel demanded by pur- |. aioe: ei 
j Yot ohaser. wes P ' „yo 
B58 j nT Salo! dhoampoúndtartieto'of food’ or drug not’ ótti hono. eee 
posed of ingredieuts im uccordance with derant i rupees: 
of purchaser. 
859 `|, fa) “| Abstraction of any part'from- urticle of food so ax; One hundred 
| to affeet injuriousty quality or substance with in-*| | rupces. 
1 5 tent to sell it'in altered state without notice, : a 
| | (b) | Bale without notice of article of food altered by ab; jok hnudred 
| traction of part, ; pec, AO rapes 
B60 | .., | Refusal to sell food or drag to the President | or y, rupees. 
te Health Officer's ae 2 ee 
383 oa Failure of medical practitioners to give informa- | Fifty rupees. 
- ‘ tion ‘of existenoa of dangerous’ disease In pri- i > 
| ¿ 7 Yate or public dwelling. “. 2 s 
86721"... |b Failure’ to obey “tequistioh ' to oleanye i or .disfatëct |- rupes? 
; -buildings or artivles. : 
| z PEE ae ee ye eee i oes eg eee eee are 
— ~ es 
| 2 | 
i @ 














” 





Wavrast acti wo; iin om A 90e 
(Schedulé XYI: +Ordinery : “Petialties) cout, 
ee Ge ae 
1 2 y 23 F 
ge) T g 
> |g Fing which mè 
: EE 
§ |34 Subject. ; B AA 
g |36 ° : ` 
UG oF e z i s 
368 @) Washing of infected artio'es at. aaa Fifty rupees. 
places. 
269-.| (1) Giving, lending, ete., of infected artic'es | Fifty rupees. 
(3) Casting or oausiny to he cast infected rubbish Fifty rapees. è 
‘| into any ash-pit ashtut or other receptacle for e 
‘| deposit of refuse matter. 
870 | (I) | Travelling of infected person in public convey- | Fifty rupees. 
moar a . ance w,thont taking proper perennpen etn 
spread of disease, - 
| (2) | Entry of infeoted person into public convéynnce | Fifty rupees, `- 
without notifying fact of infectjon, or his . 
wandering avout or Ane in the stieet. 
(8) Permitting or abetting the coita vont on of the ! Fifty rupees. 
provisions of sub-section (1) or sub-section (2). 
(4) | Oarrying infected porspn in public sale ca Fifty . rupees. 
872 | (1) | Fallure to take publio conveyance to appointed Fifty rupees, 
r ES piaca t: .£ disinfection. 
’ (3). Daing before obtiining cert’ fonte from - Health. Fifty rupees. ~ 
cer a public conveyance in whioh an in- 
-e feoted porson travelled. ie 
878 |... | Letting or aut- Intting of infeoted building with- ‘Two hundred 
out previous dinnfection, oto. rupees, 
379 - | Fnilure to give information of birth ... ... | Twenty rupees. 
. 580..] ... | Failure of medical officer in chuige of-hespital | Twenty rupees. 
to give information ot birth. 
3&1 | .... | Failure to give information of death. .# ... | Twenty rupees, 
383 (1) Fail nre of medioal attendant to giv’ information | Twenty rupees. 
‘of death, es i 
3E3 a Fajlure of parron performing fasts ceremonies Twenty rupees, 
to give paiticulars of deuth. | Í 
364 ` (1) "| Faure of informant of birth or death to. sign: Twogty i 
as register. 
389 f ... | Use or Silos anus of se - of unrogitared burial One hundred 
or buraing ground. es ag 
as9..} ... | Use or ee of ine of Garii ‘burial, or | Five hundred 
` burning ground: 2 : f i i 








‘MADEAS ACT NO. ILIO or 1904, 


Schiedule XVI-—Ordinary> Penalties)—cont, 


ie aaa 


Failure to give information of burials or burn- 
ings in burial or burniug ground. 


Ce a 





Fine which may 
bo imposed, 


+ 


e e ee a et ee 
t 


Twenty rapses, 


Constraction of vault or grave or burial of | Five hundred 
corpse in pines ct pablic MOPED: rupees, 
.@| Burial or burning { in place after prohi ition ... | Two hundred 
"z Fupegs. 
Burial or burning in placa contrary to Ant or | Fifty rnpecs, 
by-laws, 
Discharge of office of grave-attendant without | Twenty royees. 
license. ` i 
Failure to give information to census enumer- | Two hundred 
+ ator, ' ` rupees, 
Failoro to obey requ'sition to act as consus j One hundred 
enumerator, or to obey instructions of .enper-| rupees, 
intendent. 
Failure to oconpier to .fill up census form and | Two hundred 
deliver it to authoiized person. ru pesg. 


Pavana of inspection of bomd exhiLiting 
by-laws and roles, 


’ Failure ı f ocotpier to obey requisition to perm’'t 





a nro ee Re SP Se A a ee ee 


Fifty rojoos, 


Destruction, ebec., of board rene by-laws | Ten r-.peca, 
aud rules. 
Failure to produce license on request .. | Ten rupees, 
Fai'ure to obey requisition by President to } One hundred - 
attend, produce ducumens or give evidence. rupees, 


Fifty rupees fer 


owner to comply with provisions of Act, . ° each aay. 
466 .. | Obs racting or moleating Municipal danerastons: Two hundred 
oto, rupees, 
487 we Removing mark get up for indicating level, eto... Two Hundred 
a . rupeds. 
488 «+ | Removal, eto., of notice exhibited ly or under | One hundred 
orders of the Corpuration. 
409 | y Unlawfal removal of earth, sand, or other mate- | Fifty rupees, 
»» rial from, land vested- in the Corporation or |: 
deposit of matter or encroachment- iwar On j, 
| Tr estuary, efc, . ® 





=- 





—, 
~ 
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tra s k E EE i R . ae T 3 
° Wer NADRAS àcr Ho. itt 6951904. 
. 8 
E g Don Sin or eee eis to‘ $ yoy 
c£ 4 C BCREDULE XVIL oe 222) 
se a FOR CONTINUING BREACHES. , ° 
f A i oe wok 
wom res mem = == (Bepgection 421)s-- em 
' ' $’ je 
Tango har et | a oon ae aa 
* 4 ‘ 5 
i i = i ; 
de a ee a ae 
= 3! . . Daily fine which 2 
Seas 12 1 ooe o! Babject. S ', | may be imposed, ° 
g a ca i 4 a ae ets 
Y R 
í 


111 E a to A Sedain by ' ‘anditors, to Seventy 1upesn, 
aetend, give evidence or produce document. 
f° i ia 


908 | 2? Canbing SE to water-topply works e Twogty Heos l 


207 eein 4 Unlawfal opdning or removal of Jock, cook -oR ` Twenty raa, 
pipe, or drawing of water. | 


gar Ast... P Failure tò obey. réquisition‘to: maintain tronghs Ten rapees, - _ 
_ and pipes for catching, eto., water from roof , 

ee oF Tp of Oe, 

a a 4 

928 (8y i- eagle of publio lerin or uatr withont 
_ it on 


sae swing publio latrine ` or, dial to be in un- on rupees, 
ban condition and improper order. a 


4 
£ ASE 


' Ten rupees, 








tonic |i... | Failure-to obéy: requisition fo provide latrine or Ten rupees 
J + td remore latrine to another site. E P 


Ten rypess, itt 


: 


g> 


225 tius : Failure to provide ldtrines and urinals. for pre- 
*" tofines used by large numbers of people.. : 








226 jitu >| Faire to: obey‘ requisition to provide latrines Ten rupees, 
i 5 and urinals for market, cattle-stand or cart- 
; ba 
289 ates d pallens to obey requisition to en Imilding or, Ten rupees, 
i E ol ‘land, or trim, prune ‘or cut hedges and: trees sa 


333 ia Unlan fal makie of hole or placing of obatruc- | Ten rupees. 
ee oe E + tion in street, > ‘ Dy 


u i i 6 Saat 


253 jat Uongroction, eto, of building without license Ten rupees. 
ae [a “where ‘street ‘oF’ footway is likely . to’ bo |.’ 5 s 
e qpamusted: p i 


a 


Fates ta’ fence, ‘eto, such. baildings. whilo, | - Ten rupees. .. 
aes under repair. , 
|] 3 

H250 7... rigs ‘to’ -obéy: requisition to‘ repair. ato., |.: Ten rapees, | 
nk, or other place, dangerous to passengers ' 

. OF persons living in neighoourhocd. 
” x? i a Ti ` 
302 .. | Construction of external roofs, eto., of. building Ten rupebs. 

witir inflammable- matérigie, > ` >o i 


2 a er ei t Pa oe h } 
' Ld * t 





manam aenep =_= m 
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Daily fine whigh 
may be im} ebd. 


® 2 g ` 
. 


Subject. ) 








see Failure to en external walls «f premises in Ten rupees. 
proper répuir, : 


Allowing rubbish or offonsive matter to accu | Ten rupees. 
mulate on premises for more thau twenty- 
four hours. "t : 


-x 


~ 


ae @| Bailase ta obey requisition to clear, or cleanse, | Ton rmpees, ‘ 
ete , building or land in filthy state or ovel- 
grown with prichly- pear or ı ther ‘noxivas 


vegetation i ! 


807 ». | Failnre to obey rrquisition to lime wash or | Ten rupees. 
otherwise cleanse building. | 


312 || (a) | Unlawfal keeping of swine... on 


+ | Five rupees. 
| (b) | Unlawful keeping of animal so as to bea nui- | Five rupees. 
: ad sance or _dangeras. 
=) $ + i + . 
814 .. | Use of place as livery, hack-stable or ete e- | Ten rnpees. ; 
, _ Btand, eto., without license or contrary to Efe ER 
e + ‘ Vicensé, > ©! 
‘816 fi- | Construction or maintenaree of stable, cattle- | Ten- rupoes, > ^. 
i , a i shed, eto, contrary to Act or roles. `~ bs 
817 |, «+ -| Removal of carcass cf anime! .. +, oo | Five rupees. 
: 320. f .. | Fouling of materin sowce «f watersupply in | Five hundred: 
; | carrying on trade or manufacture, . rupees. 
323 j} +. | Uva of place without license for offensive or | Fifty rupees.” , 
dangerous trades or fur poi pores eudangering ý 
S i ' henltb, life or property. ' 
324 | ... | Unlawful erection of any machinery or steam- Ten Tapes. 


boiler by the useof which smoke is produced 
or Aneth j neighbou: hood is endangered, © 


825 ||... | Use of place for sale or storage of timbe', fire- | Ten rupees. 

~oe jie 4S wood, or other combustible, without icense or |° a é 

` "7 "| | gontrary to, licenge. i n g 

836 ... Storage of timber firewood or other combustible, “fwenty rupess., 
for private use cuntrary to directions given for 


i 
| guarding against fire. 
383 |I e | Uso of p'ace as sl-aghter-house without license | Fifty rupees. _ 
O Oe cantrary to Hoense. jain | eee ae 
s 
343 ats Opening ee hee with cat aon or con- | One hundred 


ae trary to license.. ~ ~- ++ m| — Upe 


Ņ e 


é 
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ee ents cr as Oe ee 

a 1 oe Daily fine which 

3 pas Pub cot, mig be imposed, 
g -= & . è 

n ab s * 
=e PN EA E iae 


contrary to lia ute, ~ rupees. 
s | Sule or exposure for sale of animal or article in Twenty rupees. 
unlicen-ed private market. i ; 


Breach of | market regulations iss | Tem rupan; °. 


.. |The carrying on cf Lutcher’s trade withcut dee wupeecs, 
jicense. 


B67 Hawe to obey reg itis'tion to cleans? or diine Ten rupees. 


344 .. | Kerping open private market withunt Neense or | One hundred 
i | fect building er articl . | 


SCHEDULE XVIII. 
' Angas AND BOUNDARIES OF 1BE ESPLANADE. 
- (Sie Sı ction 470) 
The Esplanade menns the f Howing t! ree are's of which the 
boundaries are as follow .— ' 
let, The Vonument D (oxc'uding Pophain’s Esplanade 
roid),— Boundcd on the norih by .st aight lines d awn from stone 
to stone, bétween Mm. D. Zore M rk. No. 27, on the North 
Beach rad, opp site to the High Court and a point, 165 fect west- 
watd, from Mark No. 24 in thè raigh Imes betw.en Zone Marks 
Nos: 24 and 23, where it crosses tho western compound, walt of the 


„Ordnance line abutting on hus ppa Maisiri street, on the sovita by- 


Fraser’s Biidge r ad and North Fort side road,. on the east by 
North Be.ch road, and un the west by Jras¢ppa M, istri street 

ind, The Binfi ld Esplanude (excluding Moore’s. road and 
E-plasado foot-paih}.—BounJed on the north by Fr.ser’s Bridge 
road, ou the sungh by the General Hosjital road,’ on the east by 
the Wallaj: or Benield Kaplinade 10.d aud on the west by Nuini- 
appa N uk ettvet or Munorial Hall road, ° 

8rd, Medical Colleys Exp'araae.— Bounded on the north by the 
General Hospital road, ov ihe south b. ihe siver Ccoum, on the cast 
by E MAR rond, and on the west by the Medical College, 





| MADRAS ACT No..IV OF 1904. 289. 


- Act tMamend the Madras Viilage Panchayats Regulatton, 
1816, and the Madras Village Courts Act, 1°88. 


n Hogorvon the assent of the Governor on the Sth Deoomber 1904, and that of the 
Gowornor Genera} on the 10th Deeembor 1:04. 


e | Wuritzas it, is expedient to amend the Madras Villags 
Paichayats Re gylatién,* 1816, und the Mudras Village Courts Act,* 
1588 ; It ia heroby enacted as follows :— 


| , 
' I. This Act may be called the Madras Village P. nchayats 


Regulation and tho Madras Village Courts Act Amendment Act, 
1984. 


| 2. Wo section 16, sub-section 2, of the Regulation, the 
follow ng words shall be added, 
Amendment of eection 16 of 


Kegulati.n V of 1816. namely. — 


“Tf tbe village is not fitnsted within the loert Fmits of the 
s jurisdiction of eny District Munsif, the *ubordinate Judge or if 
“there be no Subordin te Judge the District Judge within the 
“local limits of whose jurisdiction the village is <i u ted shall be 
n paeme to be the District Munsif for the purposes of this section.”’ 


8. “fo the definition of the words “ District Judge” or 
“District Man-if” in section 5 of the 
eqs ket ey 5 of . Village Courts Act, 1488, the following 
i | words shall be added, numely,— 
| 
| 


“Tf the village ie not situated within the loca’ | mits of the 
“ iurisdictio of any District Munsit, the Subordi ate Judge or if. 
“there be no Subordinate Judge the District Judge within the 
“local limits of whore jerisdiction the village is situatcd ehell be 


á deemed to be the District .. unsif for the purposes of this Act.” 


| *V of 1616. ` I of 1880, 





